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Date: 51312010 PAYROLL HISTORY DISTRIBUTION Report Code: 46.71
Time: 12:50:04 PM Page: 1
Company No. 1 PETRA Incorporated
Printing: Employee Range COUTHO thru COUTHO Pay Periods Ending Between 06/01106 and 04130109
Job Range 060675 thtu 060675
Tom Coughlin
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 410 1211312006 COUTHO 16
60675 1 410 1212012008 COUTHO 16
60675 1 410 1212712008 COUTHO 12
60675 1 410 11312009 COUTHO 16
60675 1 410 111012009 COUTHO 6
60675 1 410 111712009 COUTHO 16
60675 1 410 1124fl009 COUTHO 20
60675 1 410 113112009 COUTHO 24
60675 1 410 21712009 COUTHO 24
60675 1 410 211412009 COUTHO 16
60675 1 410 2/2112009 COUTHO 8
60675 1 410 212812009 COUTHO 22
60675 1 410 3fl12009 COUTHO 23
60675 1 410 3/1412009 COUTHO 21
60675 1 410 312112009 COUTHO 16
60675 1 410 312612009 COUTHO 28
60675 1 410 4/412009 COUTHO 9
60675 1 410 411112009 COUTHO 18
60675 1 410 411812009 COUTHO 8
60675 1 410 412512009 COUTHO 12
Total 1395
PETRA96924006001
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51312010 PAYROlL HISTORY DISTRIBUTION Report Code: 48.71
12:49:27 PM Page: 1
1 PETRA Incorporated
Employee Range STEART thru STEART Pay Periods Ending BelWeen 08101/06 and 04I30I09
Job Range 060675 thru 060675
Art Stevens
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51312010 ~ PAYROLL HISTORY DISTRIBUTION Report Code:
12:49:27 PM Page:
1 PETRA Incorporated
Employee Range PIESTE thru PIESTE Pay Periods Ending Between 08101106 and 04I30I09




JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 405 1/1312007 PIESTE 11
60675 1 405 112012007 PIESTE 24
60675 1 405 31312007 PIESTE 16
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Date: 5/312010 PAYROLL HISTORY DISmlBUTION Report Code: 48.71
Time: 12:57:45 PM Page: 1
Company No. 1 PETRA Incorporated
..Printing: Employee Range JOHADA thru JOHANA Pay Periods Ending Between 08101/06 and 04I30I09
Job Range 060675 thru 060675
Adam Johnson
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1- 405 8/1912006 JOHADA 2
60675 1 405 912312006 JOHAOA 3
60675 1 405 9J30J2006 JOHADA 4
60675 1 405 1012812006 JOHAOA 6
60675 1 405 11/412006 JOHADA 4
60675 1 405 1111112006 JOHADA 12
60675 1 405 11/1812006 JOHADA 12
60675 1 405 1112512006 JOHADA 8
60675 1 405 1211612006 JOHADA 1
60675 1 405 112012007 JOHADA 10
60675 1 405 2/312007 JOHADA 16
60675 1 405 211012007 JOHADA 15
60675 1 405 211712007 JOHADA 4
60675 1 405 212412007 JOHADA 6
60675 1 405 3I3J2007 JOHAOA 18
60675 1 405 3/1012007 JOHADA 27
60675 1 405 3/17/2007 JOHADA 35
60675 1 405 312~12oo7 JOHADA 29
60675 1 405 313112007 JOHADA 23
60675 1 405 4nJ2007 JOHADA 29
60675 1 405 4/1412007 JOHADA 27
60675 1 405 412112007 JOHADA 23
60675 1 405 412812007 JOHADA 18
60675 1 405 5/512007 JOHADA 17
60675 1 405 5(1212007 JOHADA 14
60675 1 405 511912007 JOHADA 23
60675 1 405 5/2612007 JOHADA 34
60675 1 405 6/212007 JOHADA 38
60675 1 405 61912007 JOHADA 39
60675 1 405 611612007 JOHADA 36
60675 1 405 612312007 JOHADA 37
60675 1 405 613012007 JOHADA 40
60675 1 405 7n12007 JOHADA 32
60675 1 405 7/1412007 JOHADA 40
60675 1 405 7/2112007 JOHADA 36
60675 1 405 712812007 JOHADA 40
60675 1 405 8(412007 JOHAOA 34
60675 1 405 811112007 JOHADA 35
60675 1 405 811812007 JOHADA 28
60675 1 405 812512007 JOHADA 27
60675 1 405 9/112007 JOHADA 19
60675 1 405 9/812007 JOHADA 23
60675 1 405 9/1512007 JOHADA 28
60675 1 405 912212007 JOHADA 29
60675 1 405 912912007 JOHADA 28.
60675 1 405 101612007 JOHADA 28
60675 1 405 1011312007 JOHADA 24
60675 1 405 1012012007 JOHADA 21
60675 1 405 10127120fJl JOHADA 19
60675 1 405 11/312007 JOHADA 20
60675 1 405 11/1012007 JOHADA 20
60675 1 405 11/1712007 JOHADA 23
60675 1 405 1112412007 JOHADA 12
PETRA96927006004
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• Date: 51312010 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
Time: 12:57:45 PM Page: 1
Company No. 1 PETRA Incorporated
. Printing: Employee Range JOHADA thru JOHANA Pay Periods Ending Between 08101106 and 04I30I09
Job Range 060675 thru 060675
Adam Johnson
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODe REG HOURS
60675 1 405 121112007 JOHADA 26
60675 1 405 121812007 JOHADA 32
60675 1 405 1211512007 JOHADA 33
60675 1 405 1212212007 JOHADA 33
60675 1 405 1212912007 JOHADA 14
60675 1 405 11512008 JOHADA 12
60675 1 405 111212008 JOHADA 15
60675 1 405 111912008 JOHAOA 11
60675 1 405 1126/2008 JOHADA 38
60675 1 405 2J2I2008 JOHADA 20
60675 1 405 21912008 JOHAOA 2
60675 1 405 211612008 JOHADA 1
60675 1 405 31112008 JOHADA 8
60675 1 405 312912008 JOHADA 20
60675 1 405 4/512008 JOHADA 40
60675 1 405 4/1212008 JOHADA 40
60675 1 405 411912008 JOHADA 40
Total 1561
PETRA96928006005
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51312010 PAYROLL HISTORY DISTRIBUTION Report Code:
1:00:111 PM Page:
1 PETRA Incorporated
Employee Range PLONtC thru PLONle Pay Periods Ending Between 08101/06 and 04130109




JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODe REG HOURS
60675 1 405 612812008 PLONtC 24
60675 1 405 711912006 PLONIC 25
60675 1 405 712612008 PLONtC 25
60675 1 405 1112912006 PLONIC 20
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Date: 51312010 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
Time: 12:43:57 PM Page: 1
Company No. 1 PETRA Incorporated
Printing: Employee Range ANDJOH thru ANDJOH Pay Periods Ending Between 08101/06 and 04130109
........ Job Range 060675 thru 060675
Jon Anderson
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 420 3/3/2007 ANDJOH 4
60675 1 420 3/10/2007 ANDJOH 8
60675 1 420 3/17(2007 ANDJOH 32
60675 1 420 3/24/2007 ANDJOH 40
60675 1 420 3/31/2007 ANDJOH 40
60675 1 420 4/7/2007 ANDJOH 36
60675 1 420 4/14(2007 ANDJOH 40
60675 1 420 4/21/2007 ANDJOH 40
60675 1 420 4/28/2007 ANDJOH 40
60675 1 420 5/5/2007 ANDJOH 40
60675 1 420 5/12/2007 ANDJOH 32
60675 1 420 5/19/2007 ANDJOH 40
60675 1 420 5/26/2007 ANDJOH 37
60675 1 420 6/2f2007 ANDJOH 40
60675 1 420 6/9/2007 ANDJOH 40
60675 1 420 6/16/2007 ANDJOH 32
60675 1 420 6/23/2007 ANDJOH 40
60675 1 420 6/30/2007 ANDJOH 40
60675 1 420 7/7/2007 ANDJOH 40
60675 1 420 7/14/2007 ANDJOH 40
60675 1 420 7/21/2007 ANDJOH 36
60675 1 420 7/28/2007 ANDJOH 40
60675 1 420 8/4/2007 ANDJOH 40
60675 1 420 8/11/2007 ANDJOH 40
60675 1 420 8/18/2007 ANDJOH 39
60675 1 420 8/25/2007 ANDJOH 40
60675 1 420 9/1/2007 ANDJOH 40
60675 1 420 9/8/2007 ANDJOH 32
60675 1 420 9/15/2007 ANDJOH 40
60675 1 420 9/22/2007 ANDJOH 40
60675 1 420 9/29/2007 ANDJOH 32
60675 1 420 10/6/2007 ANDJOH 40'
60675 1 420 10/13/2007 ANDJOH 39
60675 1 420 10/20/2007 ANDJOH 40
60675 1 420 10/27/2007 ANDJOH 38
60675 1 420 11/3/2007 ANDJOH 39
60675 1 420 11/10/2007 ANDJOH 40
60675 1 420 11/17/2007 ANDJOH 39
60675 1 420 11/24/2007 ANDJOH 24
60675 1 420 12/1/2007 ANDJOH 40
60675 1 420 12/8/2007 ANDJOH 37
60675 1 420 12/15/2007 ANDJOH 35
60675 1 420 12/22/2007 ANDJOH 39
60675 1 420 12/29/2007 ANDJOH 24
60675 1 420 1/5/2008 ANDJOH 32
60675 1 420 1/12/2008 ANDJOH 40
60675 1 420 1/19/2008 ANOJOH 40
60675 1 420 1/26/2008 ANOJOH 16
60675 1 420 2/9/2008 ANDJOH 37
60675 1 420 2/16/2008 ANDJOH 35
60675 1 420 2/23/2008 ANDJOH 32
60675 1 420 3/1/2008 ANDJOH 40
60675 1 420 3/8/2008 ANDJOH 36
PETRA96930006007
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60675 1 420 3/15/2008 ANDJOH 38
60675 1 420 3/22/2008 ANDJOH 33
60675 1 420 3/29/2008 ANDJOH 40
60675 1 420 4/5/2008 ANDJOH 38
60675 1 420 4/12{1.008 ANDJOH 38
60675 1 420 4/19/2008 ANDJOH 38
60675 1 420 4/U,/2008 ANOJOH 40
2167
PETRA96931006008
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Date: 5J3I2010 PAYROLL HISTORY DISTRIBUTION Report Code; 48.71
Time: 12:48:47 PM Page: 1
Company No. 1 PETRA Incorporated
. Printing: Employee Range VAUJER thru VAUJER Pay Periods Ending Between 08101106 and 04I30I09
Job Range 060675 thN 060675
Jack Vaughn
JOB PHASE COST CODE PERIOD ENOlNG EMPLOYEE CODE REG HOURS
60675 1 420 411912008 VAUJER 7
60675 1 420 412612008 VAUJER 20
60675 1 420 51312006 VAUJER 40
60675 1 420 5110/2008 VAUJER 40
60675 1 420 511712008 VAUJER 40
60675 1 420 512412008 VAUJER 40
60675 1 420 513112008 VAUJER 24
60675 1 420 61712008 VAUJER 40
60675 1 420 6/1412008 VAUJER 40
60675 1 420 612112008 VAUJER 37
60675 1 420 612612008 VAUJER 35
60675 1 420 71512008 VAUJER 32
60675 1 420 7/1212008 VAUJER 40
60675 1 420 711912008 VAUJER 40
60675 1 420 7126J2008 VAUJER 40
60675 1 420 81212008 VAUJER 40
60675 1 420 81912008 VAUJER 40
60675 1 420 811612008 VAUJER 30
60675 1 420 812312008 VAUJER 40
60675 1 420 8I30I2008 VAUJER 40
60675 1 420 9/612008 VAUJER 32
60675· 1 420 912012008 VAUJER 40
60675 1 420 912712008 VAUJER 32
60675 1 420 101412008 VAUJER 40
60675 1 420 10/1112008 VAUJER 40
60675 1 420 1011812008 VAUJER 40
Total 929
PETRA96932006009
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Date: 51312010 PAYROlL HISTORY DISTRIBUTION Report Code: 48.71
Time: 12:53:19 PM Page: 1
Company No. 1 PETRA Incorporated
Printing: Employee Range CHIPAT thru CHIPAT Pay Periods Ending Between 08101106 and 04130109
Job Range 060S75 thru 060675
Pat Child
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODe REG HOURS
60675 1 420 71512008 CHIPAT 32
60675 1 420 7/12J2008 CHIPAT 40
60675 1 420 7/1912008 CHIPAT 40
60675 1 420 7/2612008 CHIPAT 40
60675 1 420 812/2008 CHIPAT 40
60675 1 420 81912008 CHIPAT 40
60675 1 420 8/16/2008 CHIPAT 40
60675 1 420 8123/2008 CHIPAT 40
60675 1 420 8130/2008 CHIPAT 40
60675 1 420 91612008 CHIPAT 40
60675 1 420 9/13/2008 CHIPAT 40
60675 1 420 9120/2008 CHIPAT 40
60675 1 420 912712008 CHIPAT 20
60675 1 420 101412008 CHIPAT 20
60675 1 420 1011112008 CHIPAT 20
60675 1 420 1011812008 CHIPAT 20
Total 552
PETRA96933006010
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51312010 PAYROLL HISTORY DISTRIBUTION Report Code:
12:49:27 PM Page:
1 PETRA Incorporated
Employee Range DIUER thru DIWER Pay Periods Ending Between 08/01/06 and 04130109




JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 420 121212006 DILJER 16
60675 1 420 121912006 DIUER 40
60675 1 420 12/161069 DIWER 40
60675 1 420 1212312006 DILJER 40
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5/312010 PAYROLL HISTORY DISTRIBUTION Report COde:
12:51:28 PM Page:
1 PETRA Incorporated
Employee Range BIGHOH thru BIGHOH Pay Periods Ending Between 06/01/06 and 04/30109




JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 420 11/412006 BIGJOH 6
60675 1 420 11/1112006 BIGJOH 26
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Date: 513/2010 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71
Time: 12:53:19 PM Page: 1
Company No. 1 PETRA Incorporated
Printing: Employee Range TRESCO thru TRESCO Pay Periods Ending Between 08101/06 and 04130/09
Job Range 060675 thru 060675
SCott Trepagnier
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS
60675 1 420 812512007 TREScO 40
60675 1 420 9/8flOO7 TRESCO 32
60675 1 430 9/112007 TRESCO 40
60675 1 430 9/1512007 TRESCO 40
60675 1 430 912212007 TRESCO 40
60675 1 430 912912007 TRESCO 40
60675 1 430 101612007 TRESCO 40
60675 1 430 10/1312007 TRESCO 40
60675 1 430 1012012007 TRESCO 37
60675 1 430 1012712007 TRESCO 38
60675 1 430 111312007 TRESCO 39
60675 1 430 11/1012007 TRESCO 40
60675 1 430 11/1712001 TRESCO 40
60675 1 430 1112412007 TRESCO 32
60675 1 430 121112007 TREScO 40
60675 1 430 12I8l2OO7 TRESCO 40
60675 1 430 1211512007 TRESCO 36
60675 1 430 1212212007 TRESCO 40
60675 1 430 1212912007 TRESCO 20
60675 1 430 11512008 TRESCO 28
60675 1 430 1/1212008 TRESCO 35
60675 1 430 1/1912008 TRESCO 35
60675 1 430 112612008 TRESCO 40
60675 1 430 21212008 TRESCO 37
60675 1 430 • 21912008 TRESCO 38
60675 1 430 211612008 TRESCO 30
60675 1 430 212312008 TRESCO 32
60675 1 430 3/112008 TRESCO 30
60675 1 430 3/812008 TRESCO 32
60675 1 430 311512008 TRESCO 33
60675 1 430 312212008 TRESCO 30
60675 1 430 312912008 TRESCO 35
60675 1 430 41512008 TRESCO 30
60675 1 430 4/1212008 TRESCO 32
60675 1 430 4/19/2008 TRESCO 31
60675 1 430 412612008 TRESCO 31
60675 1 430 51312008 TRESCO 28
60675 1 430 5/1012008 TRESCO 26
60675 1 430 511712008 TRESCO 30
60675 1 430 512412008 TRESCO 34
60675 1 430 513112008 TRESCO 20
60675 1 430 6/1412008 TRESCO 20
60675 1 430 612112008 TRESCO 26
60675 1 430 612812008 TRESCO 30
Total 1487
PETRA96936006013
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Date: 51312010 PAYROLL HISTORY DISTRIBUTION Report Code: 48.71 
Time: 12:59:34 PM Page: 1 
Company No. 1 PETRA Incorporated 
Drinting: Employee Range BRODRE thru BRODRE Pay Periods Ending Between 08101106 and 04130/09 
Job Range 060675 thru 060675 
Drew Brown 
JOB PHASE COST CODE PERIOD ENDING EMPLOYEE CODE REG HOURS 
60675 1 405 4/2612008 BRODRE 20 
60675 1 405 513/2008 BRODRE 40 
60675 1 405 7/512008 BRODRE 32 
60675 1 430 5/1012008 BRODRE 40 
60675 1 430 5/1712008 BRODRE 40 
60675 1 430 5124/2008 BRODRE 40 
60675 1 430 513112008 BRODRE 32 
60675 1 430 617/2008 BRODRE 32 
60675 1 430 611412008 BRODRE 30 
60675 1 430 6121/2008 BRODRE 32 









BOJ:~~~O SEP 1~ 2097
1:=~~~sa~i[m~~ CITY OF MERIDIAN
GBNBRAL CON'IRACTORS ~
1097 N. ROSARIO mfET • MERIDIAN, ID83~2 • PHONE: (208) 323-1500&~ 6fFlCE
Meridian Oty Hair DATE: 9/14/2007
Oty of Meridian REF; OOR1CMFEE
'. 33 EIdaho Avenue Contaminated SolT \










o Oltler: o Separate Cover v.a: Hand Delivery 0 Due Date:
1 9/12/2007 COR No.1 for CM FEE on Contaminated
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1097 N. ROSARlO STREET • MBUOIAH. JD 83642 • PHONE:~) 323-4500 • FAX: (208) 32J.4S07
TnLE: Contaminated Soils Removal DATE: 6/27/2007
PROJECT: Meridian aty Half JOB: 060675
TO: Attn: Wes Bettis
Petra Incorporated
1097 N ~osacio St
Meridian, fdaho 83642
Phone: 208-323-4500 Fax: 208-323-4507
CONTRACT NO: 1



















1.000 LS $19,831.00 0.00% $0.00 $19.834.00CM Fee OIl Contaminated SolIs
Removal at 4.7% of $122,000





% ofContractual GC's tor 1 extra






Additional CM Fee , Supervision, General Conditions and Reimbursable's durlng the identification, classification and removal of
the contaminated soils· found on site. This increase in Fee is in·acoordaoce with The Construction Management Agreement
between the aty of Meridian and PetTa lnoorporated, Artides 6.2.2 (a), 6.2.2 (b) andI(b) relative to Olanges In project
complexity, size, and conaltions•.
ii
Unit cost: $52,502.45
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GENERAL CONTRACTORS & CONSTltUCTION MANAGEMENT
Septem~ 12, 2007
Mr. Will Berg. City Clerk
Mr. Keith Watts. Purchasing Agent
CITY OF MERIDIAN
3"3 E. Idaho St.
Meridian. ID
RE: Construction Manage.ment Fee Change Order Request No. 1
Gent1~en:
Enclosed is Change Order Request No. 1 for the Construction Management Fee, General Conditiqns
Reimbursable Expenses and R.eimbursable Temporary Expenses in'acoordance with the Agreement'Between
. the City ofMeridian and Petra ln~orporated. the Construction Manager of~ecord for the New City H;ail
- construction project. In .particular as noted in Articles 6.2.2 (a), 6.2:2 (b) and 7 (b) relative to changes in
projoct size, complexity and conditioils. . -
The Agreement BetWeen the CitY. oj'Meridian a'nd Petra Incorporate.d c;atlc-,d for an 80,000 SF building
valued at ·$12.2 Million doll~ for fu~ pmpose of setting the eM Fee m;id es~blishing-the_ constru~on
schedule, During the Site .Preparatksp Phase, unforeseen conditiQns were encountered that were Qot part of
the Owner's Request fpr SerVices .nor were these cOnditions identi~ed in the Owner 'provided s\lbsurface
exploration documentation. These conditions consisted :of pet:rQleurn based products found in the soil
. beginning at the South side of the old- l.>oiler house foimdation and extending to the South property line.
~ deposits were found in multiple locations in the Southern 1/3 of the site and'were anywhere from 3-0
below surface to 16-9 below surface.
A narrative timeline noting tbepraeess involved with the distoveiy. and removal of the contaniinated soils is
included with this le~er, along with a graphical representation of the additional work and the impact to the
construction schedule these contaniinated soils' invoked on the project.
When initially uncovered, it appeared that the contaminated soil~ were confined to a small area
correSponding to possible fuel oil storage tanks possibly located on .the South side ofthe bpiler house of the
H:\PROJECTSU006\Wcs\Meridian City ffall\Ch~Onfcr ReqllC$ls\CM Fcc COIltaminlltcd Soli 09-12~.doc
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CM Fee Chan&e Order No. )
Page 2.
September Ii, 2007
originaJ creamerY complex. Exploratory excavation around this find supported an estimate·of-1,000 CY of
removal required. Within just a few days after the initial contaminated soil discovery, a second pocket of
"gooey-dirt" was unoovered. More exploration found multiple sources ofcontamination that were migrating
in·a South to Northwest direction in the subsurface strata. .
\
Compounding this issue was the eonfmnation of a clay layer or lens at approximately the 16-0 below
surface level that was containing the ground water below the lenS and the soil contamination above the lens.
Extra care was utilized in association with the Goo-technical Consultant, Terracon; the Contamination
Consultant, .MTI; Petra, and Ideal Demolition to first· confirm that no ground water contamination was
occurring from the site dUe to the contaminated soil and secondly to keep the clay lens intact while the·
contaminated soil was rerooved to preserve the integrity. of the protective membrane and insulate the City
from creating a ground water contamination issue.
The discovery of .the contaminated ·soils and the extent of the ground water under the clay lens eventually
influenced the design of the City Hall building wh~ no entity was· found that would accept the discharge of
the ground waterd~g the construction dewatering or the long term dewatering that would be requi[e~ to
keep the basement dry due to 'ground water migration. Raising the building finish floor elevation - four feet ~
. put the. bottom of"the·basement floor above the clay lens and out of any grQund water influence, except for
nonnal surface water migration. 'Th.is decision required re-design of the s~te elevations, the building exterior
elevations and the basement foundation'drain, all after the Phase II-SheUand Core packages had been
awarded.· .
Upon discov~ryof the contaminated soils, Petra lncoxporated brought Project Superintendent Jon Anderson
o~site a full month before he was scheduled to start the site excavation which was to be. April 4, 2007. Jon
arrived on site March 5, 2007 and began directing the contaminated soil removal. Due to the extent of the
contamination and the chang~ in design, the contaminated soil removal arid correction to the site elevations
began on March 12, 2007 and ·the last load of contaminated soil left the site on May 14, 2007. Th~ Site
Contractor for the new constructiop.. MJ's Backhoe and Excavation, Inc. mobilized on site on Ma~.7, 2007
and began. working on importing structural fill to replace the material removed as contaminated and
removing unsuitable soils identified by Terracon, Inc. that did not meet the Gee-technical report
requirements.
•
Petra Incorporated is asking for 336 of the 380 man hours that Mr., Anderson spent on the Meridian City .
Hall project during this period of contaminated soil removal from March 5, 2001 through May 14, 2007 ,
managing the contaminated soil removal and well closures which were not part of the onginal scope of
work in the Site Preparation Phase of Petra's eM agreement with the City of Meridian. In addition, Petra is'
asking for reimbursement for 169.5 man hours of Project Engineer time spent during this same time ·period
of the 294 man hours spent by the Project Engineer. . No request for compensation· for Project
DirectorlManager Gene Bennett's 82.0'man hours has ~n requested. In comparison the contract for the
Site Preparation Phase was tQ include 5% of the Project Manager and Project EngiJ;leer's time.
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CM Fee Change Or<klr No. I
PageJ.
September t2, ~OO7
No Project Superintendent time was included since no extensive work was anticipated, based on the
BrownsfieldKeport provided by the City.
The additional eM Fee that is being requested is in accordance with Articles 6.2.2 (a), 6.2.2 (b) and 7.(b)
due to changes id project complexity, size and conditions. The total co~ for the removal of the C9ntaminated .
soils, as confinned by Meridian City Purchasing is $422,000.00 in compensation to Ideal Demolition, Inc.
Petra. is requesting-4.7% oftne amount.paid to·Ideal Demolition,lnc. in additional CM Fee or $19,384.00.
Since this was an wUoreseen issue that could not be anticipated and included multiple participants including
Hydrologic for the well closures, Terracon for soil and water testing beyond their original contract and Mfl
for all ~f.the contamioat\on testing, work plan and documentation. with ID.EQ; Petra bas only included the
. Costs for the actual contaminated soil removal by the abatement contractor rather than include the costs of
all of the activities that Petra was rpanaging during that time frame. -
~Wesley W 's Jr.
Consttuction Manager
Enel \
e: Ted Baird City Attorney's Off'ice
File
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Date: 09/07/2007 ttt o AllY JOB COST DETAIL ttt Report Code: 28.71 
Time: 01:54:28 PM Page: Z 
too,any No. 1 PElRA Incor.porated 
Printing: ~n Jobs <Mly Job Range: ""ltiple Selected 
Phase Codes 01 thru &1 fostCodes41O thru 420 
Transaction Date Range 0ZfZ6/07 thra 05/31/07 -DATE PH.6SE COST Oli IlSCRfPTIaf lRN'ISIaIat OESCRIPTIOO l.AB(R M\TERLAt 1M1l EOlIP EQJlP ,q COST 
(Ill aID IWtS mIlS all ms axlE $ 
. Job No. 060675 Meridian City Hall (continued) 
-_ ..... -.. ----..... -..... _ .. -......... -- ................... _. -_ ... -- ......... _ ..... _ .. 
03113/07 01 420 Project Super intendent Jon J. Anderson \ 8.00 
03114/07 01 410 Pro jeet MaAager Eugene R. Bennett 2.00 
01 410 Pro jett Manager Wesley Wayne Bettis, Jr. 3.50 
01 420 . Pro jett Super intendent Jon J. Anderson 8.00 
03/15/07 01 410 Pro jeet 'Manager Wesley layne Bettis, Jr. 5.75 
01 420 Project Superintendent Jon J. Anderson 8.00 
03116/0701 410 Project Manager Eugene R. Bennett 2.00 
01 410 Pro jeet Manager lesley Wayne Bettis, Jr. 5.50 
03/m07 01 410 . Project Manager PIR PE 03117107 1,840.06 
01 420 Project Superintendent PIR PE 03117107 1,4tL42 
03119/07 01 410 Project Manager Eugene R. Bennett 2.00 
01 410 Project Manager Wesley Wayne Bettis, Jr. 6.00 
01 420 Project Superintendent Jon J. Ander son 8.00 
03120107 01 410 Project Manager Wesley Wayne Bettis, Jr. 6.2S 
01 420 Project Superintendent Jon J. Anderson 8.00 
03121107 01 410 Project Manager Eugene R. Bennett 2.00 
01 410 Pro ject Manager Wesley wayne Bettis, Jr. S.lS 
01 420 Project Superintendent Jon J. Anderson 6.00 
~ 
03/2110701 410 Pro jeet Manager Wesley Wayne Bettis, Jr. 4.75 
0) 420 Project Superintendent Jon J. Anllanon 8.00 
03123/07 01 410 Pro jeet Manager lesley Wayne Bettis, Jr. 5.50 
01 420 Project Superintendent Jon J. Anderson 8.00 
03/24/07 01 410 Pr-o ject Manager PIR P£ 03/24/07 1,614.15 
01 420 Project Superintendent PIR PE 03/24/07 1,764.30 
03n6/0701 410 Project Manager \ Eugene R. Bennett 2.00 
01 410 Pro ject Manager . wesley Wayne Bettis, Jr. 5.75 
01 420 Project Superintendent Jon J. Anderson 8.00 
03/27107"01 410 Pro jeet Manager I'Iesley Wayne Bettis, Jr. 5.75 
01 420 Project Superintendent Jon J. Anderson 8.00 
0312.8/07 01 410 Project Manager Eugene R. Bennett 2.00 
 
Oate: fYJ/07l2001 ttt DAilY JOB COST DETAil ttt Report Code: 28.11
Time: 01:S4:Z8 PM Page: 3
Conpany No. 1 PETRA IOtOl'porated
Printing:~etl Jobs ~ly Job Range: IAIltiple Selected
Phase Codes 01 tbruO"l Cost Codes 410 thrll4ZO
Transaction Date Range _02126/07 thru 05/31107 .
DATE PK6SE OOST (Hi DESCllIPTIOO lRMSACTlCIi OWIPTIOO tJrol "'TERIN. I£4.Tl EQJlP EQjIP Brost
0lI OlD ms IfillS COOE IIUS 1m S
Job No. 060615 Neridian City Hall (continued)
............ -_ .............. _. --_ .. _._ ....-_.-- .._- ..... --- .. -_ ............... -....
03/28/07 01 410 Pro ject Manager Wesley layne Bettis, Jr. 6.00 "
01 420 Project Superintendent Jon J. Anderson 8.00
03/29/07 01 410 Projeet Manager Wes ley Wayne Bettis, Jr. 5.25
01 420 Project Superintendent Jon J. An4erson 8.00
03/30/07 01 410 Project -Manager Wesley Wayne Bettis, Jr. 6.25
01 420 Project Super intendent Jon J. Anderson 8.00
03/31107 01 410 Project Manager PIR PE 03/31107 1,400.34
~1 410 Projeet Manager PIR PE 03/31107 273.06
01 420 Project Superintendent PIR PE 03/31/07 1,764.30
04/02107 01 410 Project Maf!ager Eugene R. Ben~etl 4.00
01 410 Project Manager Wesley Wayne Bettis, Jr. 6.7S
01 420 Project-Superintendent Jon J. Andersoo 8.00
04/03/07 01 410 Project Manager Eugene R. Bennett 7.00
01 410 Project Manager Wesley Wayne Bettis, Jr. 6.2S
01 420 Project Superintendent JOR J. Anderson 8.00
04/04/0701 410 Project Manager Wesley Wayne Bettis, Jr. US
01 420 Project Super-intendenl Jon J. Anderson 8.00
04/05/0701 4JO Project -Mall1ger Wesley Wayne Bettis, Jr. US
01 420 Project Superintendent Jon J. Anderson 8.00 ~
04/06/0701 420 Project Superintendent Jon J. Anderson 4.00
04/01107 OJ 410 Project Manager PIR PE 04/07107 t074.34
OJ 420 Project Superintendent PIR PE 04/07107 1,587.87
04/09/0701 410 Project Manager Wesley Wayne Bettis, Jr. 6.87
01 410 Projeet Manager Wesley Wayne Bettis, Jr. 6.84
01 420 Project Superintendent Jon J. Anderson 8.00
\
04110/0101 410 Pr(;ject Manager Eugene R. Bennett 7.00
01 410 Projeet Manager Wesley Wayne Bettis, Jr. 7.27
01 420 Project Superintendent Jon J. Anderson 8.00
04111/0101 410 Project Manager Wesley layne Bettis, Jr. 6.40
01 420 Project Superintendent Jon J. Anderson 8.00
0411210701 410 ~rojeet Manager Wesley Wayne Bettis, Jr. _6.67
CM002719
006022
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Date: ftJ/071ZOO1 ttt DAllY JOB COST DETAIL ttt Report Code: 28m
Time: 01:54:28 PM Page: 4
ConpaRy No. 1 PEllA Incorporated
Printing:~ Jobs Qlty Job Range: "'tuple Selected
Phasef.odes ~1 thnrOl Cost ··Codes·410 tbru 420
.Transaction Date lange 02126/07 thru 05/31107
. r
DAlE PHASE COST O«i IESCalfflCJt IV&.ACTla. IISCRlfflOO IJJl(l "'TERm 1M1l EQJIP fWlP .K8 OO5T
OlE aID t«US lNIlS COOE IOlS aIlE $
..
Job No. 060675 Meridian City Hall (contiflued)
............... -. _... -........ --..... __ ....-.........._- ....... ---_ ....
04112/01 01 420 Project Superintendent Jon J. Anderson a.oo \
04113/0701 410 Projeet Manager Wesley Wayne Bettis, Jr. 7.00
01 420 . Project Superintelldent Jon J. Anderson 8.00
04/14/0701 410 Project Manager PIR PE 04/14/07 Z,126.89
01 420 Project Superintendent PIR PE 04/14107 1,764.30
04/16/07 01 410 Project Manager E.ugene R. Bennett 4.00
01 410 Project Manager Wesley Wayne Bettis, Jr. 6.00
01 420 Proje~t'Superintendent Jon J. Anderson 8.00
0411710701 410 Projeet Manager E.ugene R. Bennett Z.OO
01 410 Project Man~ger Wesley Wayne Bettis, Jr. 6.75
01 420 Project Superintendent Jon J. Anderson 8.00
041la/0701 410 Project Manager Wesley Wayne Bettis, Jr. 1.50
01 420 Projeet Super intendent Jon J. Anderson 8.00
04/19/0701 410 Projeet Manager Wesley Wayne Bettis, Jr. 6.25
01 420 Project Superintendent Jon J. Anderson 8.00
04/20/07 01 410 Project Manager Wesley Wayne Bettis, Jr. 8.00
Ot· 420 Pr.oject ~Superintendent Jon J. Anderson 6.00
04/21/07 01 410 Projeet Manager PIR PE 04/2tl07 ~ 2,073.08
01 420 Project Superintendent P/R PE 04/21101 1,764.30
04/23/0101 410 Project Manager Wesley Wayne Bettis, Jr. 1.00
01 420 Project Superintendent Jon J. Anderson 8.00
04/24/0701 410 Projeet Manager Eugene R. Bennett 1.00
01 410 Project Manager Wesley Wayne Bettis, Jr. 4.25
01 420 Project Superintendent Jon J. Anderson 8.00
04/~5/07 01 410 Pro;e~t Manager Wesley Wayne Bettis, Jr. 7.50
01 420 Project Superintendent Jon J. Anderson 8.00
04/26101 01 410 Projett Manager \Yes ley Wayne Bettis, Jr. 7.50
01 420 Project Superintendent Jon J. Anderson 8.00
04/27107 01 410 Project Manager Wesley Wayne Bettis, Jr . 7.00
01 4lO .Project Superintendent Jon J. Anderson 8.00
CMOO2720
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Thursday, April 24, 200810:01 AM
Keith Watts
March BiDing Invoice Backup - MCH
image001.jpg; Invoices Wnt&Job Cond 0308BiUin~MCH.pdf
Attached are copies of the contractor invoices for the winter weather protection and miscellaneous
job conditions that you had questions on. I have written a short explanation on each invoice to try
to better explain what and why in each case.









Phone: (208) 323-4500 Fax: (208) 323-4507
E-Mail: tcoughlin@petrainc.net
This communication contains proprietary business information and may contain confidential
information. If the reader of this message is not the intended recipient, or the employee or agent
responsible to deliver it to the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this
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L .._ COLDWEAT~RCHANGEORDER#3 -,', ,~O=J
Date: March 25,2008
General Contractor: Petra Inc.
Project Name & Address: Meridian City Hall
33 E. Broadway Ave.
Meridian, ill 83642
. Labor
Cold Weather for the Month ofFebruary 2008
WeekEnding February 10
Week Ending February 17
Week Ending February 24






Expendables ( Freeze Beads)









LA8Jn-, /J71!J-?'~lA(, .,.; &J"J~











Thank you for yo~ consideration..Ifyou have any questions or require clarification
please call at your convenience.
. .
ID-10335-AA4(04000), DBA MeGourty Masonry NV47227.CA-7?9884 OR~57,
WA-'fMCLN**O.PZ, IIT-99 371303-5501, .AZ-155419
CM009979
006026
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DatelTi/lle: feb. 15. 2008 3:34PM
Filt Page
No. Mode Destinal ion Pg {s} Resu 1t Not Sent
~--_._------------------------------------------------ ----------------------------------------------
2526 Memory TX 3234507 P. 3 OK
----------------------------------------------------------------------------------------------------
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This is not a bill. We win be sending you a bill with all labor and material regarding
cold weather for Ja~lUary later this month.
Thalik you for your consideration. Ifyonhave any questions OT require clarification
please call at your conveni~ce ..
TMC, Inc.
Todd Olson
JD-I0335-AA-4(04000), DBA McGourty Masonry NV-47227, CA-7S9884 OR-828S7,
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Pf1w1e.:2Q8.331.a2DO - Fn;2O&33to83Q 
Dally Cold Weather Protection 
Foreman: ~!i!= JobN.- ~ tJ;J 
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[_ __.._.__. COLD WEATHER LABORREPORT ,..... .. .. 1
Date: !'cbroary 22. 2008
'General Contractu..: Petra Inc.
Project Name & Address: Meridian 'City Hall
33 E. Broadway Ave.
Meridian. 10 83642
Cold Weather Week EndiD2 J.e"ebruary 17,2008
Labor
Tender 3.00 Hr. @42.00







This is not a bill. We will bescnding you a bill with all labor and material regarding
cold weather for January later this month.
Thank you for your consideration. Ifyou have any questions orrequire clarification
please call at your convenience.
TMC,lnc. .
Todd Olson
ID-10335-AA-4(04000), DBA McGourty Masonry NV-47227,CA~759884 OR-82857,
WAMTMCIN**088Y.l, UT-99 371303-5501, .AZ--155419
CMOO9984
006031
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33 E. Broadw4ly I).ve.
Meridian. ID 83642
Cold Weather Week Ending February 24, 2008
Labor
Tender 2.00 Hr. @42.00 $ 84.00
Bricklayer 0.00 Hr. @48.00 $ 0.00
Foreman 0.00 Hr. @62.00 $ 0.00
Total $ 84.00
This is not a bBl. We win be sending you a bill with all labor and material regarding
cold weather for February next month.
Thank you for your consideration. Ifyou have any questions or require clarification
please call at your convenience..
TMC.Inc.
Todd Olson
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Dally Cold Weather Protection
Foroman:1:i!f:lb' JobNomr.~~ tV
Date: __~,~











All forms must be signed by the General Contractor
CM009988
006035
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DatelTime: Mar: 10. 2008 3:06PM
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2313 Waf OYtrlHd RoiId • 811M. 14_837G5
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Date:
General Contractor.




33 E. Broadway Ave.
Meridian. ID 83642
Cold Weather WeekEnd.ing March 2, 2008
Labor








This is not a bill. We will be seilding you a bill with all labor and material regarding
cold weather for February next month.
Thank you for your consideration. rfyou have any questions or requiTe clarification
please call at your convenience.
TMC,Inc.
Todd Olson
ID-I033S-AA-4(04000), DBA Mc:Gourty Masomy NV-47227, CA-759884 OR-82857,
WA-TMCIN**088PZ, UT-99 371303-550i, AZ-15S419
CM009990
006037
· [ COLD E TIIER L B  EPOR  #10 
t :  .  
   . 
       
.     
cr di~   
  d     
 
    
   






        n           
      
     r        
     
'f  
  
5   e o      







~.. t .At!ilizrn ~ of
Labor
Nam., Hours
A .__ e:z. / ~ L.~ YA
v/.:i~_. ~ j ..;:J. ~~ ptJ-
'/:l ....... .::z: ; -~ .J.) 1/;.-
P,-' -1- ~-::r- / ~J.R Ji











   ti  
 
.~ 






,d".n e::z.. L ":N.I-. .l .~ .Y  
 A,..., .. ~: /.. -,'  :J;..~ 
,/2-.   ~ ./. .  :  V;.
'/J. oJ.. ~L .? ...J.~ 1. 
V.I'l   ~ ~)I). l1-. 
  
q  






































<:O$llj1;1Il.$: ~"'U;:MSOIoRL>"VLf'lilll LilI:oWl.'lIpll il POUbl\l: VOl>














33 Emsl Broadway Ave.
Meridian. 10 83642
tb: 10719
Ie: 21412008 1 eo'l <:<:do: IC'-fl9.~.Ot.liJ:>
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mal. LJ. LVVU J.JUIIYI
tl.~Me., ..~c.
MASONRYCONlRACTORS
2313 W. OvedaDd Rd • Boise..lD mOs
(208) 331-8200 • Pax (208) 331·8301
11V.J'LL I. I
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I DATE I 1NVCiiCe#-~ 
t-; 3I26f.-/2t-OO ......... I8+. -------=-:.:..:.: --.. ~ 
I i -~~ .. _-ll 
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call  ID  
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; .;;lI; Inc.; :----=:.. - ---~! · !:~  --......  
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! MeridilIo, JD 83642
Invoice
I-.n:: 1=;.·J
Due DaCe P.O. No.
i
.' .... Meridian City lIaU . 4I10flOO8 CityBall
Quantily De6aiptlon Rate Amount
..I-----~-___:"t:::_::__-~_:_~____:-------+---~+---:---~ ..
• WlIfa"PD!PP north~ NO\ICIDber SOO.OO 500.00
Labot 7 mtIllh0'urs"S3SO MaIeria1 SlSO
Job Name:,....Yko..;..:;;.~....;;..;._· •
Job Number: D t> Ot'",""lcZ
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1WI N. J.osado St.
MaidiIIII, JD 83642
Invoice







Phone. I Fax# I
Payments/Credits $0.00




. • Boise ) 83716-'



















0,02 2% BOND INCReASE
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Thank You For Your Businessl
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PROJECT: Meridian CIty Hall
TO: Petra Contractors







REF: Direct inv. For COR #10 -
FWA 1215107 -1/4108
. JOB: 7004
WE ARE SENDING: SUBMIlTeO FOR: ACTION TAKEN:
o ShopDrawl. r- Apt)nWaI n Approved lIS Submitted
C Letter Rl Your Use Q Approved as NoP.t . ..
o PIinfs ;;a As Requesbld 5lResubmII
~ Change Ordl!lr :J~ and CQmment :..J Submit
CPIans c::; Olher: o Rebmed
o 5ampIes SE~VIA: C RcmImed for 0D1'r8clI0n$
O·SpecilicatiOns ;zJ Attar:hod -.J Due Pate:
JJlJ Other. Inwllce CSepameCoverVia; o other:
ITEM ~.. C0elES ' DATE DESCRIPTION
1 03f3112008 Direct invoice 'WOrf< per your request
REMARKS:
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•• r I' • - ~ '" v v ,,- V~ ••".
&679S.SupplyW~
BoIse, 10 8371&

















WE AfU; SENDING: SUBMIliED FOR: AcnON TAKEN:
i:! SIIOp om.tngs ~ Appro'IaI ~ Apj)rO\/ed as SubmiU8CI
iJ .... ~ YourUse [j AppnMld $$ Noted.
QPrInts [j As Reqoested LJ Resubmit
~ ChanQe Older C ReIttew and CoMment· ~ SUbft1ft
QPIQns ::J OCher; LJ Returned
C~ SENT VIA: . tJ Rebned for COrnlCIIonS
C SpedlIcatlons ~ Atlached LJ Due Dale:
o 00ter: ::J ~COVerVla: L.!Olher.
O§I NO, COPIE§. .Mm DESCRIPTION
01/3112008 COR #10 - fWA wort 1ZJ5. 1J.W8
REMARKS:
Please cal tf you have any questions. Thank you.
P,S. f would also like to fo/low up on RCO #$ 8 and 9. They 81'8 the only outsIanding change orders to
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Total this Chaqge Ordot:
origfnatContrac:t;
~ApprovedChllnga~
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WORK ORDER





PROJECT NAME: ...;.;Meridfan==.:.::;gty~H.:.::a1;;;.I DATE:
ADDFU:SS; -
DESCRIPTION OF WORK; Repab' BMP tc site offBroadway
City ofMeridian
LABORMJ'S STANDARD iOVERTIME AMOUNT
tW,tE . OCCUPATION [HouRS 1V\l'E HOURS RATE
IJIM-GORDON 1 $ 46 $ 46
$ 36 $ -
$ 36 $ ·
o $ 36 $ -
I ~$ 36 $ -





SU9TO'TAl. 0 .~ 46
IEQlj',..MCI nAYS HOURS RENTALAAl'E
L 11 $ 79 $ 79
315EXCA: ~TOR 01$ 89 $ -
31OSGJO BACKHOE o $ 54 $ ·
260 SKlDSlEER -0 $ 49 $ -
iTK #1ZW/PlJP 1 $ 64 $ 54
~S1NGlE 0$ 39 $ ·
0$ 49 $ ·
SUBTOTAL $ -
SUPPUES& . INVOICE QIJANlTTIES UNITS PRICE $ 133.












SUPPUES& MATERIAL $ 104
SUBYOTA!. $ 283
PETRA.~&PROfIT $ 28
PETRA SUPERINTENDeNT TOTAL • 311
CM010002
006049
 \J un"I\II  v l l vn,I.,,,, 
,  "t"\1 






PROJECT NAME: Meridfan.9!Y Hall DATE: 
ADDR£SS; ----~~--------------------------
     .     
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1-403 P 0041807 F-·m
JOB.
OWNER: Cf!y ofMtridJjn


























~.~~\. - SUPPUES &MAlERIALIPIilRAOVEIVEAD &PROFn'
-.\ 'PETRA SUPflRINTENDENl' TOTAL
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PROJeCT NAME: ,Merkfian Ci!Y Hall DATe:
ADDRESS;' -'--.;.;...;."""'-""""------------
DESCRIPTION OF WORK: Rg?alr eest entrance from rain I weather
IlABORMJ'S STANDARD OVERllME AMOUNT
NAME OCCUPATION . HOURS RATE HOURS RATE
JIM GORDON FOREMAN 1.5 $ 46 $ 69
$ 36 $ ·
$ 36 $ -
o $ 36 $ -
I o $ 36 $ ·





SU6TQTAL 0 $ 69
DAYS HOURS RENTAl-RATE
1950~YARD' rY::g o $ 79 $ ·
315 fiXCAVAT o $ 89 $ ·
31OSGJOBAC OS 1.5 S 54 $ 81
260 SKJDSTEER o $ 49 $ -
TK#12W pup o $ 54 $ ·
TK #62 ENOUMP 1.5 $ 49 . $ 74
o $ 49 $ -
SlJ81t1TAL $ -
SUPPUES & MATERIAl IM'OICE QUANTITIES UNITS PRICE $ 155









EQUIPMeKT REJffAL $ 155
CONTAACTOR~l\Jm: PERMITS
Sl.JPPlJeS& MAlERIAl. $ 59
SUBT011\L $ 283
PaRA OVE:RHfA[) &PROAT $ 28
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. - '"" .. :.::: .....,'"" _..~.~~ ......
WORKOROER
... _., "."" ""'''''1' 'II • V," II1V ~ ,....., ...... .,;.
1-403 , 0081807 F....l'
PETRA
INCORPORATED
PROJECT NAME: ,Merid!ag C!Y Han DAleAO FtESS: . .-:.Ml=::..;r;:.;~~ ~


















Received Tin Jan. 5. 12:07PY
CM010006
006053
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8U8TOTAL 
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CONTRACTOR SIOHA1\IRE PERMIT8 
t\~~~.-
SUPPlIES & MATERW. 
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PROJEqr NAME: Meridian City Hall DATE:
ADDRESS:
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I; l" . DAYS  RENTAl. RATE 
~O -  L  0-'-  
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  A~E    
     
t    o $  
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SUBTO'rAl. 





CONTRACTOR SIGNATURE PERMtrS 
SUPPUE8& MATl:RW. 
 
PETAACNERHEAD & PROFI'r 
PETRA SlJPERINTENOeNT  














































LAaORMJ'S STANDARD OVERTIME. AMOUNT










1UIJTOt.... 2 . 0
eQUIPMENT D4YS HOURS Rl!NTALAATE
310 2
SUBTOTAL
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......... ' .... n ......... "'''''' ... " .... '.1 •• 1 ... VII •• ttY· 
JOB I; 
OWNER' 
:  v~H:.::"=-· _______  
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--4   aDz  .... '3 
O!.tY of Mtdalan 
 
 
• _.'" .". - ••QJIII"- T-403 P0131007 F-4t3
II. 887'08. SUpply WfItI • BoIIJe. 10837-18Pt1n: (20,) 133-0933 • F8K (208) 433-0935
•
onf«ed by. _....~~.;L"-a'"-_________ aate: /..,. t:t...u.l
SOLD TO: l'ebo u r •
Job Looe1iOn: ",",~....,.~...~~-_..&t...blS../ll..:.( _












Mobjkaation In I Out
Outctp Tl'Udc I SIngle






Loader (3 til Iludq,t)
Orvm RoIer"",er
MoIorO!ade'<?~' ~)
W_ TMlk (<t.ClGO ga>
.laborw(.)






'""U!SSES......... lie owner.......idoI1..HOT..MIlt ........,. .... IAYIec:IdeIt ordamllgeele8UlllnlJ tom... stid equIpawnt
.........- NClrceepolll_fOt""'·~outCOlWtOl "
eo.tarot ......~ .....~& ~ ....~I9.~GUCM~forCMlfhled.JIIOIlt.
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DRYWALL & ACOUSTICAL SPEClALnES
2685 E. WMRK STREET, MERIDIAN, ID 83642
(208) 887-1062 FAX (208J 887-1129




Project Name: Meridian City Hall
Location: Merk:lian,ID
Date: February 18, 2008
Attn: Tom CoughIinlPetra
RE: Construction DFA 2 Log
DFA28
DFA29', a~
DFA 30 • /2A.,
- I/tOtJ A()()""'~fiL fi2,th~'UD"'7fJ $l/~
IUL LAvk-l811,"'I ~t06. JJ 0 b9<i\S ;,)JI~V
riblJ#l ,~u HIl{) '7'0 8~'~ '5/IJ7"<:JrVfIJ
















Project Manager/American WaIIcover, Inc.
Job Name: \(Y'"' .s.$A
Job Number: -:t






"AMERICAN WALLCOVER, INC. 
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Attn. Mr. Gena Bennett
9056 WestBr.~1e Drive
Boise, fD 83709
RE: MERIDIAN CITY HALL
fAG· W6~ kJ~ ~1\l1fpJ ~~
W!LfP.J b M>tvlJriMArJ./L ~1JWR1f,tJ
-1tJ . 1/66:, III.J ~tVlI'~
PI-OOn... p~ $'Vto1' ~a~us6l)
""1J'4.~ !n4f<12,6
SUBJECT: REQUESTED EXTRA PRICING
. &Lh.J~.arJJ AlY:!tJ~"''''''0
--
2. Laborworked 0211312008 (see attached):








Cost COde: .Df - . .. . ~#~ '~
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f\   t 't t!8).Jfus6l) 
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 6v  •• o  l b~"''''  --
Per Work Autboriz!tion 
1. tabor worted 0211212008 (see attached): 
Amoum:--ss-ManHours $.2;0G2;50 
 or' 02l 312    
     
Tban  
 s e  . ac  




obNumber: ...... ~. ~~U/ 
      
 --1- 1  
 t d:   """-
 .... ,--__.· --.-. ___  
·   ....  ,  
 
" . , " .- ". J' •.. .• " ...
-..... ... .... !-:.: ~' ..... ~.~_r'''''''''_-''=.''' ,. ~ .>£', .rAD'-" III"'IO'NA'.1: 'W'-~R'-' -Lt:" AI 'T,'" -.R'ZAT'I"'".. ": K' ··r···· ·u· ~ .. u'," '. . t - . ·Vi,.....··.. •·· .._ _ _" •
. .../ ~'. . .. ' . .' 2820 Brandt Ave.
'. '.' .est NIIIDpJ. Idaho 83681
"ltteriors, Inc. (%08) -46'1~33~1
CMNEIl'S
NMIE Her:l.dian City Hall
ISTA1'E
ISTAT(
You are authorfzed to perfonnthe fr:JIlowing specificaIy desctbed additional wodc
II._~_ t!/:ttUI.?~ 64!1L4;/UII{ ,.;5:GGOflL1. ti~r
. "14kAc· ~t: ~ Benld R. -'.,,,,.. .~..,~
1 ma,s...' c.. .\,.(' 7;4b.au ~1-iJO /)1{ ,,~c-S
z. C>5;.W~;"u Sge.1\5 te , ," (. ~ ... S
II-------,---···~_·_----,----_···_,-----,--------
11-----....· -----,---...----~----.-------------.,,-
ADomONAL CHARGE FOR ABOVE WORK IS: $--------u
PayrnentWt'll be made as follows: ---11
Above additional work to be performed under same conditions as specified in original contract unless otherwise stipulated.




" . , . ... _. ..• •••• . •.. .• . " ... 
, . A -"TI · l: wa  Y7F''" -- J ION--..... ... .... !-:.: ~· ..... ~.~_r ...... "._. -"=.... ,. ~ ..... -r' ... . . . . . . .. '  . ..... --- . ~ K~·  ' .' ". .. .... . ............ -........... ~ ... -.--.  ... ~ 
. .../ 
~
. . 20B~Ave. 
. t ampa, I a   
. lft   lOB   
I  
    
  
  
     I      
 1 P/ .?~ dL4:6:n1  rtJ   
    S  JJ&tc_~ A;f'" fJ 
1-.!...I!:!O~t:,.Q!!;w...!!l"'~';,e;.~(.t#t.~a1~.6!.-_~~~o!.!"~1 ~!::£IaU-___ /1 _____ '..;, ____ .-'_-'h...-....r~s---
~~I~/ __ ~A~J~~h~~~~~~~~,~ff~,~~~~~~~-----~-----~/~(~--------_, ____ ~~c~~~--~ ___ 
--- ,---··-~-·---- · ---···- -
~ -~· - - ---------- ~I· ------ ~ -- --- . -- - - ----~- - -----.II-
        
     ___________________________ 1 
                 
 -   ____  ________ ---_____  ,  
 
.., .,. ..:...




est Nampa, Idaho 83687 ••. .Jtteriors, IIIC. (208}467-3331
rSTAtt
I$To\tt
Ycu are authoI1ZOd to petfonn !he~ speclticaIy descdJed acJdltIonaI~
(\. kon.~ ~ GL!J/A!I 0J,r ~e co!:\cl ~ (()t)l' ~71-l c.f_~
""Is l.d e \ Sec.urn 'n : ~ ~ flo.~ "To J:ao l'~ S \\("S_
j ~~, ~j. s~ 5'-3'('91 . _.--J,l-4"ou:;....:c=u_-..&A~~.;....__71~Q_~0 ~M e:; l w
l:'m1\~'\(f..." ¥C~ )g;.c.." hf-\ ,t:I 3: j<:a~"" ~ "-«'''i
~k Al&J.tS p-: QCo A. \.\ 1 c 3::lQ ~ " . .c; i\t"'=\
\ l.u "i M...oL4 _ \Q; 0° A. t;A... :t~ . '3~ 30 ,~M 5 h T'S ~
~\J~ b\.s.n..ca.n..d!r-t. \t)~0CI ~ ,",,0 ~3 ~ ~ 5 h!S
'i ~a~9u OTero \Q,GuQ ~ -to 3:_.30 VMS ~('c
ADDITtONALCHAR~EFORABOVE~WO-·-R-K-,-IS-~-$-Z-_--,·)---<c-'2---'-=--V~--'
Paymentwllbe'madeasfolloWs: ~
Abave additional work to be perfotmed under same conditions as specified in origir:lal contraetunless otherwise stipulated.
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 c  
     
. HteriorS, IHC. (208)' Wl-3331 
ctN  tt $ftUT 
  rf          
_~ Cj  Y.  Qi  eco!lcl  loot  l 1  &'~!1j-
 .  l ~ut'Cl 10.  i!.lLJ   10  ,,   '  
 \~~ S 5u'C'g., 10;(30  ~ 0 ~o l!   ~ 
~ro~~t\L~ ~~ ~ __ ~'~Q~~_~_~ __ ~h~~~ __ ~~~ ___ ~3~:~L3~~_4~'~N ____ ~5~~~~~~i 
~. .~~~'~S ______ ~P~«~·_~ __ ~~~~~_ ~c~ ___ ~ ~~~Q __ ~lF~~'-"---··~~~~~~~~~ 
 s ...O' .... ~ m4 ______ "-"'Qc...;::;._o_o_AFL-LH._·_:"\C..:.;;~=--. __ ·~"3c-~--.;3::;,.--.0_, _~ ..... ~ __ d5~h...;."t" ..... s . 
 Y !:l"..n .taYl_c .a.;J 1,.=;t .'"'"'----"I.WIl<=~_O«2I_....;..~ ..... M.~  _""~o~ __ ---..3__...,;~;......M_ ......... ,,~~   
f  .   GO Q  t  :: .3 a  M 5"("<: 
~ ~ 
~=======~~~~~~~~~_·_=====7:6=-':f\::(,:~~-IXk-L.Ln-~-~-_-,:I1=f,l:.=. =<..:. '"'-.:=3::S:==1\=7~5~~.~:: 
~ __ "11 __ '" .... _._*_ .... ~, __ ._,..'"_ ... _n. ____________ . _____ 11 ____ 
TtONAL CHAR~EFOR O-·   .-l~· -.2- -=- v~--. 
Paymentwll be'madeas folloWS: -----------------------i 
o              ct    







Dale: z~o e I'honeo'
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··Pac-~est Interiors, Inc.








~ MERIDIAN CITY HAlL
SU8J&CI: ADDmONAL WORK AUTHoRIZATION
J?i~ ~7i'6'-v 0F t)'l/tMnitYvb itJ I9<;CAJu::,AtA~b
/
'F~rx;tv5 - /lUJ6V o-tJAlf/\.. -to F1MJ~~i(J --r6
t/L<J6<P IV\) flru#O It-( 2~ ~(){)e-




Ilk' ,d~ cJI~ '/I
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Ghft'U t: at) J.u (Q l{ft /0 , II r-s,
~.
~ f... I-I~r... QIII'J ,.£.."\. I hr-\ •
~
....<:>''''elIO rhbfl~.:t . '-J hrs
f'
~t.:tr.l''' Atla., 0>, .5 hr~















r._-" 4Iz·-eADDITIONAL CHARGE FOR ABOVE WORK IS: $
Payment wiD be rnade as follows:
~ ......-i\..
,
__-"to be pelformed u..... !"""jiIions ~' '. original eontraet unless otherwise stipulated. I
Date 20_ Authorizing S/gnaturB .-. \, •-".. ~,-".
We hereby agree to furnish labor andrnateriafs - camp" te in nee with the above specificatlons. at aboVe stated price.
Authorized~ Dale 20
~-...
THIS IS. CHANG.EORDER NO. - .- -
.~ HOIE:,..·~~·pIlIIl ..........CIMfDm.ICllI........WI!IInI1llItIIratt. ~.
CM010020
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 ..  .:-    .  
      
 
 c   
    
e s  nc    
'2/71 - ,  
~Her1dbft (l'lt  ll 
 
10A~~ J:2. 7 ~   
 lQ   JOB fIUIIIIaI 
R    
 D   I     J t lsu~ 
-"'T "" ''''-.o.. - v-    ~ -,   pI 0 c t LaJ   l( ..   
/ 0«'<  "(""t tV t 
f c:::n ~ ~ .. -   
O t'  C-a ,,[Q l !l./~  II ~ 
"!II" 
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109'7 N. ROS8do St.
MaidIaD. ID 83642
Invoice
- I ua":m I--::: .J





. Job Number:r-..(... (\,--....-,r-
Cost Code:' -~ -::v) 7




















   "   I  'JU 0 VI 1I:'f"l    1.1..  .  II 
  
AI~KS~  
Date   I 1--- -I o 0 , 01     o , " , , 0 ....... ,. .. - , : - m: ..... 1212112001    
  
 
  osa   
   
 a   
MQ'{diao City Hall /  Cit;y BIll . "~==~~~~------~--~----------~-r----~--~--------; 
l  Despription ate· Amount 
0, •• 0'-.J------I---~ ___ -~----'-----_I_--__:_~:_:t_--_:_==::::_I 
1 Qatwasllr<r 2IQd 1ightm bolts 1.050.00 1.050.00 
11-14-07, 11-2(H)7. encll1-27007 
Labot IS XQaIlllours S750 Material $300 
   (! M ' 0 
o  er:C' (,  r\(--...,r-
 
o 
~  ~ V)  
."L· _II 
'_'~~"\,IIl~ 7 0 I /AI 
 ted: By:TT 
u  0 
 '-
01-/ 1, 
I  rp.   
  J -t/ .-r '  74   
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anAl /.VI I.VVVI lIuV V't. 1 V III. rUUnUnllUl,,;) J.oJ..~ fAA UU. lUO~JJ~UJU I, UU:JI U11











Due Dale P.O. No.
911012007Meridian.CityHall
~--~-""T"'------------_....L--.-----'--.....--r-------+-' 0
Quenlity 0escrIpIf0n I Rate Amount
-0 '.....J------+~------------_+__f_----___I-~--___1
t .ADc:harBoJtRq>Jac:o-~ byMJBIdthoe. OJiUReutal~1- 44526 445.26
-DriJlBit~_boursS100
Job Number:r-v·~r_"'''
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illJob Name: . ~Job Numbe~r:""6";-(';::<·'-:()~G:.-::7~r-../)Cost·Code: -9
AuthoriZed b;:--y-:"-"';/~--,(4.u
Date Posted: B .
,Budget::::;.::-:,-;-- _
Over Budget; _
Quantity _ Descriptio~ _. _
1.50 Trinity Sackos - Labor to move materials for block
storage .
1.00 Tates Rents inv. #190718; RentaJ Backhoe
2.50 Trinity Sackos - Ran loader to build approach for
crane at Broadway and load "out concrete from
washout
1.00 Ross Denney - Truck Driver to haul off spoils from
concrete washout
. 1.00 BRI Newton· Trock Driver to haul offspoils from
concrete washout
2.50 950 4-yard Cat loader
1·00 Tk #32 Single
1.00 Tk #22 Endump
13.08 . Ada Sand & Gravel
0.10 10% OIP
0.02 2% Bond Increase - /VO
()~
Terms:Thirty Days from Invoice
Thank You For Your Business!
CM010023
006070
,." , Y '''''TI ," WI   u ll   ,, ynl. ll    ,    
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REF: COR fI.9 w Forced Work
gm·1119
JOB: 7004
WE ARE SENDJNG: suawr:reo FOR: ACTIOM TAKEN:
OShop~ Ii2I Approval o ApptOY8Cl as SUbmitted
[j Letter b!i YourUse O~lISNotsd
[] PriIlts ~M~ o Resubmlt
21 ChaI\gCl Otd. o RelAewBnd~ !iii SUbmIt
o Plans COIher. i:J Rebned
LJ Samples SENT VIA: C1 Retl.med for Cor'regfions
LJ SpedficalIoi16 !ilI~ed o DueDa18:
o other. C Separate CoYar via; o Olher:
SUBMITTAL DRAWING ITEM NQ. COPIES DATE DEscRJP'DON
f 111211200T COR tI9
REMARKS;
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PROJECT NAME: Mer1dlan City Hall DAre:ADDRESS: ..:.:.:==::.:.....=;:;x..:.:.=;:;. _
DESCRIPTION OF WORK: Move MiJt8i'ial&fQrB/od( storage
CIty of Meridian
1011912007
LABORMJ'S STANDARD OVERTIME AMOUNT
NAME OCCUPATION HOURS RATE HOURS RArE
TRINITYSACKOS - OPERATOR 1.5 $ 46 $ 69
o $ 36 $ -
I J o S 36 $ -
o $ 36 $ -, o $ '36 $ -







SUBfOTAI.. 0 $ 69
EQUIPMENT DAYS • HOURS RENTALRATE
624J 3-YARD LOADER o ~ 59 $ -
315 EXCAVATOf'( o $ 89 $ -
310SG JOBACKHOE o $. 54 $ -
260 SKlDSTEER o $ 49 $ -
224 18" 00 ROLLER o $ 29 $ -
tK fI22 ENDUMP 0 S ~ $ ·
TKtf12H20 0$ 49 $ -
SUsToTAL $ -
SUPPUES &MATERIAL IN'VOICE QUANT1TIES UNlS PRICE $ -









eQUIPMENT RENTAL $ -
CONTRACTORSlGNA.lURE PERMttS
~Uf'PLIES& fMTERW. $ '72
SU8TOTAI.. S 141
PETRA~&PROfIT S 14








      
ADDRESS: ~~~~~----------------------
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OWNER: citY Of M!rfdlIn _
1Qf19I2()07
LABORMJ'S Sf. OVERTIMe









EQUIPMENT DltVS HOURS RENTALRA'm

















... _ -  ..  ...... _ •••• __ ............ _.0, ...... -
T-3G   84100& F-I88 
  
   a   
J  : .uMerid!an ...... =_ClttIo¥..looHam ......... ________ DATE: 
 
I I (1  
   move material !or blOCk storage. 
 ST1at.1nnn i  IA_untlNT 
 IO T  s   ~ ~1E 
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fa BACKHOE AND EXCAVATION. INC.
T-301 P.OOS1801 F-I..
18S0:a..SOO1. aa;aoa, .7QIIR J)BBD31Q.7
,us.OO/2 .42.00 22'.&0 270.00 141.00 2100.00
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 .'01-5001  '9CD::III, t1 I!DI )D  310-  
135.001   .1   '4.5  7DO.OO 
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PROJECT NAME: .;,;Me;,;;rkIan=::.:..;:CIty=...::.H..:=a;;;.,H DATE:
ADDRESS:
DESCRIPTtON OF WORK: BuIld jPf'08dl fOr crane at Broadway
haul outconcrete ftotn wash out
CItY of Meridtan
1118nOO7
LABORMJ'S. STANDARD OVl:RTlME :AMOUNT
NAME OCCUPAilON HOURS RATE HOURS RATE
maNrJY SACI<OS OPEAATOR 2.5 ~ 46 $ 116
moss 0E!Nh£Y DRIVER 1 $ 36 S 36
leu NEWTOtof DRIVER 1 $ 36 $ 38
o $ 36 S -
I o $ 36 S -





SUBTOTAL 0 $ 187
:=£\1 DAYS HO'JRS RfHTALRATE
950 Lvagn OAOER 2.5 $ 19 $ 198
315 EXCAVATOR o $ 89 $. -
31OSG JOBACKHOE o $ 54 $ .
2eOSKJDSTEER o $ 49 $ -
11< #22ENDUMP 1 $ 49 $ 49
TK #32 SINGLE 1 $ 39 $ S9
o $ 49 $ ~
SUBTOTAL -
SUPPlIES & INVOICE QUANT1TIES UNITS PRICE 286














PETRA CNERHeAD &PROFIT $ 5&
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... M_erfdianw.==Cilx::.t...o.Hs!f=-_________ DATE: 11I8l2001 
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fI) MAIN & E BROADWAY
~ MERIDIAN, ID 83642
IJ C:lt: 208-323-4500 Ji: 208-323-4500
3.1.694 1 MB 0.360 33203S31.p03 1 011 3SO ODDbCW II
lIi.I•••IIIIII...I..IIII.II••I.II•••I.III.I.I.I.I..I...II.I..1
PETRA INC
1097 N ROSARIO STREET
MERIDIAN ID 83642-8095 -
CUSto.er.... 680182
XDvoice I ... 70631121-003
:Invoice date 2/27/08
Date out•••• 12/18/07 2:10 PH
~ille4 thru. 3/11/08
Job Loc••••• D01Intlllllll'1'_~_ IIEIUDJ:AB, JlERU)XU
Job 110...... 158 n:'1'RA DIC - PJn'R
P.G. I ~3007
O'zdered By.. ol'OIf MIDBRSOR
~lt~ by•• crcLB mLL
Sa1.~.0Zl. 6734
.'.l'eJ:iu'.. • • • •• Het 30 Dq's
PLBASB RBIIX'1' PA'IMDrr '.1'0:
mttTBD mar.rALS lIiIO~. DlC.
1'0 BOX 100711
A~A, QA 30384-0711
Qty Equipment t Min Day Week 4 Week Amount,
1 HEATER lMH BTU IND1RECT FIRE* 310.00 310.00 ... 1000.00 2250.00 2250.00
6'71537 Make: H1i:A'1' WAGON Model: valooa Ser I: M3743 -
SALES ITEMS:
Qty Item number Stock class Unit Price Amount







BILLED FOR FOUR WEEKS 2/12/08 TURU 3/11/08 02:10 PM
RENTAL PROTECTIOND~INED -
FOR YOUR CONYBH'XEIIICB,..0Hr1"BD RBIITAL8" :l:S lIiI01f OJ'l'BR.DlO
A '.rOLL-nEB~ '.l'O CALL EQUX1'IID:l' OFF RBR'1'
~~
PLBASB~ 800-UR-KBRTS (800-877-3687)
CUSTOMER CARE REPRESENTATIVES ARE AVAILABLE ·24/7 TO SUPPLY YOU WITH A
TERMmATION NUMBER IN ORDER TO CLOSE THIS CONTRACT. A CLEANING CHARGE
WILL APPLY TO ALL EQUIPMENT RETURNED WITH EXCESSIVE DIRT, CONCRETE,
AND/ORPAINT. CUSTOMER IS ·RESPONSIBLE FOR AL~ DAMAGES INCLUDING TIRES.
THERE WILL BE AN ADDITIONAL CHARGE FOR MISSING KEYS AND A REFUELING /~




ff!:;n1/J ~~-r /P<J -t1'J& ~~~~~r: ~=~~
gt/IL01A./U ~by..--.:...-l-:...-.1..
Date posted: By:
BUdget: . . -
Over BUdget:
"ENVlfl()flMENTAL CHARGE:1lle Iems IrldIcallld lIlicMlere subJel;l1D an~dwge whIcIl is d8sIlJned ID _lhecompllIlY'I dInlcl and 1nc118CI ...... for 1IIe IflIndIIng; IllIIlIgIng and
~_~ha2IIIdouI....... andlelllled acIrriIrIislIaI-. lllIs Is rIClta government m8ndaIed chIugIl.
• . chelg8I do rIClt InclUCIII tedenIL ...... or IacaI "'" eIocIee-.
ClI'J1ClNAL RENrAL i'AoIECJJON PLAN: 1HE.Rl;PlrM.~ I'UNIS NOT INSlJfWICS Upfln oa:epllng lhe~ RenIaI I'fOIeC1ICln P1M,1le CU5IDmef~ IDpay a~ equallD
JA:.. d lie ....... c:ha"Igea on~ CUstaIIer ......~:.t.:'RenlII PnII8l:licln PJan. In 18un. as ..out on bIIdc Peele. lN8d 8gIll8S to WlIIve certain deIm8 Ioi .-'deiila! damage 10
such. COl/Iled eqgpment. i:lccurIng !UtnlI·1lOlIIlII and C8I8IUI use. llllIllIInlI IIIIlIe for d cI8nlIIgelI·and lees due 10 lheIl .... under TlIe RenlaI~ Plan pRWlIIons In the Tenns and
CclrlcIIlionS on .....page,·1ncIIdniI <:ustcineI's negIIg8nCe. au...... 4ceoIaU I. I . . . ,. .
READBEI'OIIESIGWIIGUrIIttd~""'Io CIlslal.- lie~ (as -....In lhe Tl!lIIlS and CCIndIIIclIw on lhe ........_)and~~ TERMSANOCONDITIONS IisIed
In lhIa~ Jnc:IudIng·lhe _ and CondIIons-sel on lie ___ -. whIcIllIe uncIeIIIgned .... _ and~ • (t) do rIClt Include bII or deIhery;(2l
opioneI PIdIclIDnPIan~~1Ie tDfaIleIlI8I~1lIf..-.cl~ 13l.eu-,.,.fwall....thltE..-.IncIucIIntt~e-~ ThIs
_.."....... ......ClIh8r ~ or ....... and'ClGrdlions In anyd~"-" orfll!1llll; CusIaI.-....-.d _and is for ..~ and
CllIie; COIIIS.=::J IIIte~Del* GIlle lIIJcMI .. MIl .. CllIlII ClIlIIgaIone and~ _ 0llfIIIIn8d In .. TERMS ~ON.REYERSE. THE VIOUAI.,SlGItIMG BEl.OW
AS~ ON OF (1)~1O.AU. OFlHE TEMS ANDCONDlllONS~ 'QIE R&VERsESKIE OF ntIS fENr'AL AGIIESIBrr, (2J~ 1lECElPr0F'QIE
EOuIi'MEHT IN GOOD WORIClNG ORDER AND, C3) IS ALLY FAMUAII wtnf IT'S 0I'EflA11ON AND USE.
X
CtJsTOMeRStGHATURE DA'TE. NAME PRINTED DELIVERED BY DATE
A.LARGER FONT COPY OF THE TERMS AND CONlXTlONS IS AVAllAilLE UPON REQUEST.
CM010032
006079
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208 323-4600 FAX 208 323-1147
'.111111 Page 1 of1
"tus: Closed
....ct II: '35029
Dateout Thu 2/2112008 11:G1AM
Operator: CHRISTINA GATES
Tenn.: On Account





Job Name:, j!1tJf ==. .
Job Numb,e~-<;~5'L










EQUIPMENT.P.ROTECTION·PLAN IS NOT INSURANCE. .
For aD·1IdditioDa1 fee of 12% of1he totalraltal, Lessor agrees to waive certaill claims for accidClltardamage to
cqui~t upon lenDs amcI coaditiolls specified on reveasc.Eqalpmnt Pro_tie. PI•• dou_ cover tire
'ACCEPT: I. ~ 'DECLINE: I
A iInanc:e ctiarVe fA 1.75% Per IIlllI'Ilh (Annual Pelee.rtajje·Rate 0121%j may be assessed against ovenIue aocouri\s.
lESSEE (ORIT'SAGENT) HAS READ THE ENTIRE EQUIPMENT.LEASE.I~WDING TERMS AND CONOOlONS ON
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JQB DESC: MERIDIAN CITY HALL TEMP HEAT
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MERIDAIN CITY HALL TEMP HEAT
DATE HOURS AMOUNT
11212008 22 $1,100.00
2/412008 17 $ 850.00
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GENERAL CONTRACTORS & CONSTRUCTION MANAGEMENT
November 5, 2007
Via: Hand Delivery
Mr. Keith Watts, Purchasing Agent
City ofMeridian
33 E Idaho St.
Meridian, [D 83642
RE: Notice of Intent to submit formal Change Order Request.
Keith:
This letter is a Notice of Intent for Petra Incorporated to submit a formal Change Order Request to the City of
Meridian for additional Construction Management Fee and additional Project Engineer compensation in accordance
with the terms and conditions of the Construction Management Agreement between the City of Meridian and Petra
Incorporated for the Meridian City Hall project.
In accordance with Article 7 (b) of the "Agreement Between Owner and Constnlction Manager", Petra is
requesting additional Construction Management Fee for significant changes to the project size, complexity and
budgetCOe project size has increased from 80,000 SF to 100,000 SF with a full basement..The corresponding
budget has increased from $[2.2 Million to a current estimate of $ 19.6 Million, which does not include the site
development costs of contaminated and unsuitable soil removal, replacement With structural fill material and the
associated CM Fee to manage this site preparation scope of work. The contract CM fee was based on $ 12.2
Million at 4.7%. The additional fee is based on the difference of contract values, $ 7.4 Million at 4.7% with a
Phase IV-Plaza & Site Improvements budget of$1.5 Million or a total fee increase of$347,800.00
Additionally, in accordance with Article 7 (b), as noted above, the construction Manager is requestipg
additional reimbursable expenses for the' Project engineer due to the increased size, complexity and budg~t in the
• . mat ~tlire$- ~addttfona~n rrian-hoUrs---'forthe---Project~-onthe -projecCrrom---llieconfriicrof~ --
hours/month for 18 months to 94 hours/month for the final 12 months ofthe project. This reflects an additional 10
hours/month for 12 months at the contract rate ofS45.90Ihour. or S 5,508.00.
No additional general condition reimbursable or temporary expenses will be requested as a part of this
Change Order Request, as the scheduled completion date is still within the contract timeline and no additional
expenses will be incurred as a part of this change. A formal Change Order Request will be forwarded once Phase
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EXHIBIT 525
SHOWING THAT PETRA'S FEES FOR ADDITIONAL SERVICES
AND REIMBURSABLE COSTS ASSOCIATED WITH CHANGE
ORDER NO.2 OCCURREED AFTER THE NOVEMBER 5,2007
NOTIFICATION OF INTENT TO SUBMIT CHANGE ORDER NO.2
November 5, 2007 Petra's notification to the City of
Meridian of Petra's Intent to
Submit Change Order No.2 for
additional Construction
Manager's fee due to the change in
design, size and complexity of the
Project.
The amount of the original change
order No.2 was 4.7% fee on the
additional project cost.
Notification for Change Order No.
2 was given prior to the additional
costs being incurred as per C.M.A.
Total costs to date at the end of




       
      
       
        
         
     
     
  
       
      
 
      
       
   
     
       
      
        











Petrd,~eneralC{)nfradorS-- " 99 -- 9U1
lSI
99 92 90 88 81 88 94 824 .ll-
':~, _.0' ." , *::V
wmJi1
tV
~CM Company ~IiL~ 85 80 87 88 i/Afll "'/ 94 816 90.7-
eo
, wm ~~ '{If. '!'Kre!:~~~beckConstructors 83 79 ,ft, 01 87 >fP/t/:'; 88 I ·~O 93 814 90.4a~' I. tV.'. ". lSI
BenitoI1 Construction Co. 98 79 73 87 78 89 84 94 85 7~ 85.21
eo
Heery International 86 82 92 87 83 86 86 74 84 760 84.4 (7l...,....~;,Yr .
w
EWing,{;jl>mpany 92 59 55 72 87 98 91 100 83 737 ....81.9
Layton Construction Co, 85 46 71 86 82 94 67 87 74 \ 692\ 76.9
~CSDI Company 66 50 70 77 79 79 71 82 78 652 72.4I
IJW Construction 86 69 68 49 69 85 40 100 62 628 69.8










rZGA Architecls- . --_.- 93- -00 94 84 85 98 83 96 89 818 I -l90.9
ICSHQA , 88 96 76 91 93 100 69 100 88 801 89.0
Lombard/Conrad Architects 90 76 80 95 79 100 86 100 92 798 88.7
Cole + Poe Architects 92 81 78 95 84 98 72 79 87 766 85.1
Trout Architects 72 70 73 87 77 100 82 94 82 737 81.9
BRS Architects 89 82 77 81 59 99 68 100 76 731 81.2
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City Hall Building Committee
A B C 0
1 Name Telepnone Number BUSiness E-Mail
2 Mark Freeman 888-9111 Foley, Freeman, Borton PLLC, Attorneys mfreeman@foleyfreeman,qom
3 Mike Brown 880-2397 Brown Construction brownc@meridianc/tv,om
4 Arden Davis 388-2404 1866-6521 Idaho Power Company ardendavis@idahooower·com
5 Rich Nesbit 249-2355 Realty Executives of Treasure Valley rich@r!qhnesb/lcom
6 Chris Klein 888-7342 Edward Jones chrls.klein@edwardiones·com
7 Rex Warwick 331-7208/331-7394 Blue Cross of Idaho rwarw/ck@bcldaho.com
8 Deneen Wilson 884-3050 KevBank denaen m wilson@kaybank
9
10 Keith Bird 888-2108 City Council Member birdktalmeridiancitv.oro
11 Tammy de Weerd 888-4433 Mayor deweerd!@meridianc/tv,org
12
13 Brad Watson 898-5500 Public Works Director watsonbtalmerdiancltv.om
14 Ted Baird 898-5506 Deputy City Attorney ba/rdt@meridianclly.om











   
    
    
      I 
         fr !!l!!!!@folevfreeman.~om 
      Mlc i i o i\x.QfiI 
         !!!! avis idahoQQl!!'§[.  
         !;b@ !~!:me§bilcom 
      lfil jQili!!!.  
        lck !!!llda!:!Q  
    y  g !!!!D  j1s o v ols 
 
       ls@ !lQi\x g 
      l i y.  . 
 
       lilsonb@!!!er!:!janc!!1l.QfiI 
       lr t ridiancl!1l.QfiI 








   
I lI  '   
1097 N. Rosario Street, Meridian, ID 83642 Phone (208)323-4500 Fax (208)323-4507
Date: March 12, 2008
To: Keith Watts, Purchasing Manger, City Of Meridian
From: Tom Coughlin, Project Manager
Re: Rule Steel - Time Extension & Liquidated Damages
In an attempt to address the time extensions that Rule Steel has requested for various ASl's and
RFI's issued to-date Petra Inc. has reviewed the requests and the actual scenario involving the
progress of their work.
Petra had previously informed Rule Steel that they would be assessed liquidated damages
starting on 11/26/07 if the entire structural steel scope of work of was not completed by that date.
It is Petra's opinion that the steel scope of work was not substantial complete until 2/08/08. This
date represents the date that Petra feels the structural steel was completed to a point so as not to
impede any of critical path follow-on work required to complete and/or dry-in the building. This
period amounts to 75 calendar days. The period oftime that Rule Steel would be assessed
liquidated damages for would be the 75 days minus any time extensions granted for the various
ASl's & RFl's that have impacted the structural steel scope of work.
Rule Steel had previously requested a total of 27 days for the items that were included in Rule's
CO#01. This request was held in abeyance pending the completion of the work.
For the items previously included in CO #01:
• ASI-7 Lower Floor Structure at 1st Floor- Time requested 5 days. OK to recommend to
the City.
• ASI-8 steel Connection Modifications - Time requested 10 days. OK to recommend to
the City.
• ASI-18 Add Camber & Revise Moment Connections - Time requested 5 days. OK to
recommend to the City.
• ASI-19 Connection Fix for Bsmt Wall to Low - Time requested 2 days. Not
recommended, didn't impact the progress of the work.
• ASI-23 Stair Tower Support steel - Time requested 5 days. OK to recommend to the
City.
This is totals to 25 of the 27 work days requested.
For the items pending change order submittal:
• ASI-13 Elevator Tube Upgrade - Time requested 10 days. Not recommended, this work
was done after the substantial completion date.
• ASI-52 Elevator Penthouse Beams - Time requested 10 days. Would recommend 5
days.
• ASI-54 Roof Elevation & Slope @ CMU Wall - Time requested 3 days. OK to
recommend.
• RFI-73 Sun Shade Connection - Time requested 3 days. Not recommended, did not
impact the progress of the work.
• RFI-74 Angle Clips for Support of Wall - Time requested 3 days. Not recommended, did
not impact the progress of the work. As of Friday, 3/7/07 these clips had not been
installed.
• Bent Plate @Grid H (Included with RFI-74) - Add bent plat~, shop drawings marked
incorrectly. Time requested 5 days. OK to recommend to the City.~••~~!!!!!••"
EXHIBIT
~ ~.~
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• RFI-93 Relief Angle @ Stair Towers - Time requested 5 days. Not recommended, did not
impact the wol1<. This was for furnishing only.
• RFI-94 Furnish and install two chiller beams. Time requested 5 days. Not recommended,
did not impact the wol1<. This was issued and accomplished after the base building wol1<
on the critical path was completed.
The time for these pending changes that Petra can recommend to the City would be 13 wol1<
days.
The total time extension, considering both the C0#01 items and the new items, that Petra would
propose to recommend is 38 days wol1< days, which translates to 52 calendar days. The 52
calendar days represent a time extension that Petra feels would be fair and responsible to both
Rule Steel and the City. Based on this Rule Steel would still be liable for liquidated damages for a
period of 23 calendar days based on a substantial completion date for their wol1< of 218/08. The
total cost for these 23 days at $500/Day would be $ 11,500.
Please review this scenario and let me know if this line of reasoning is acceptable to the City. If
this is acceptable Petra will propose this to Rule as settlement of the matter of the schedule
delays and the time extensions requested for the various delays. Currently Petra has not
approached Rule with proposal regarding their time extension requests.
CM010163006110
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New City Hall Project
Dear Ted:
As requested, the following is our response to your concerns outlined in your letter of March 30, 2007. This
response is intended to be constmctive and informative so that the relationship between Petra and the City of
Meridian would remain positive and produce a project all parties can take pride in.
1. Project Staffing and Diligence - Petra has constantly worked to bring the Architect and multiple Owner
representatives for the City together in a positive atmosphere. At no time have we shirked responsibility and in fact
have gone beyond our scope of services to help the City. Currently Petra has five personnel and support staff
working on the Meridian City Hall Project. In response to your specific questions we offer the following:
a) Irrigation Ditch - The necessity of having the irrigation service operational was identified by
Petra last November. Over a month ago, we noted that the delay in design decisions would
require a temporary irrigation pipe ahead of the formal bids. During the week of March 26th, the
contaminated soil removal to the south was sufficiently defined to allow irrigation line
installation. On Monday March 26th Petra presented the temporary irrigation line solution. Petra
was not aware that a one week notice for a purchase order would cause frustration on the part of
the City. Since that time we have turned the temporary pipe into a permanent installation which
will be completed by 4~15-07.
b) Topo Surveyor - In CM contracts the parties responsible for securing a surveyor for topo and
boundary survey is the City or the Architect. Once Petra learned that neither the City nor the
Architect had secured a surveyor for this design scope of work, Petra began working with the
City to solicit pre-qualified bidders for the work. After two weeks of no success in finding a
Surveyor that had the time to work this project into their schedule, the City Engineer's office was
solicited for additional names of Surveyors under annual contract with the City that the City
would wnsider having work on this project. Four names were provided and a firm was found
and retained for the City Hall work to perform the boundary and topo survey as soon as the site
was ready with no delay to the project. An acceptable backup firm was in place should the first
firm not be able to perform.
c) Delay in Bid Documents - Boiler plate for bid documents consist of the contract (which is
produced by the City), and the bid package descriptions. The bid package descriptions are
created after the plans and specifications are developed. When asked for the bid packages, the
City was provided with the outlines that were created for this project and it was noted at that time
P~TD AQQA"
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 22  
that outlines were being provided until the plans and specifications were delivered to Petra by the
design team. The design team provided the plans and specs on schedule and the bid packages
were updated and submitted to the City approximately one week later, within the project
schedule. The bid documents were not delayed.
d) Improper Staff Substitution - The project staff outlined in the construction management services
proposal of August 2006 and transferred into the contract language was based on a project start
date provided by the City at that time. When the unforeseen conditions of contaminated soil
were realized, Petra brought in Jon Anderson. Jon was superintendent on a $33 Million
Tamarack development where he had worked with EPA and IDEQ issues, and is one of a few
superintendents in the entire Valley that can manage this unforeseen cleanup to a successful
conclusion. The finish foreman will be identified and submitted to the City, when the final
schedule is established.
2. Poor Management of Demolition Contractor - The Demolition Contractor has received public praise from
the Mayor and Council for the work that they performed at over $80,000 in savings over the next lowest bid.
The demolition contractor took precautions to protect the 3 identified well heads by covering them with fill
material prior to demolition. The fourth well was not found until after the demolition was complete and
there never was a casing above grade at this location. In demolishing concrete / brick structures and falling
a 185' chimney, it is reasonable to assume that some surface damage will occur in spite of being covered
with fill. At the same time, the demolition contractor has some responsibility for the 3 damaged casings.
The letter on March 30th is the first time Petra has been notified of the dollar value for the damages incurred
and we will handle this with the City's Representative in our weekly production meeting.
3. Improper Management of Contaminated Soil Removal - The sequence of events concerning the
contaminated soil issue are as follows:
a) In January, Terracon drilled an exploratory, well for groundwater design which they
characterized as containing contaminated soil. They stopped and moved to another location.
They ended-up drilling two more wells and pulled water samples from them and had them
tested for contamination migration into the ground water, which proved negative. The City
was kept notified throughout this process.
b) Petra contacted MIl, to provide a proposal for dealing with contaminated soils. MTI pulled a
sample of dirt tested the contents in their lab for general results and noted that it was mildly
contaminated, confirming the Terracon report. Petra then contacted MTI and asked for full
labs, identifing the exact contaminants and their handling requirements and made the
appropriate recommendations to the City.
c) With the test results in hand, Petra confirmed with the licensed abatement contractor that a
registered landfill in Ada County would take and remediate the contaminated soil and log the
removal site with the EPA. The Brownsfield Survey data information number was provided
to the landfill for their use. This is how all contaminated materials are required to be handled
per the EPA guidelines. Dual notification was also required with IDEQ, and was made by
MTI after the initial hauling had begun. MTI filed a work plan and notification with IDEQ
who acknowledged that the work would be performed under the existing Brownsfield Survey
for the property, that we had correctly documented the removal, transport and deposit of
contaminated soils, the EPA had been correctly notified of the project and then thanked us
for inviting them to the site and working with them to get all of the paper work in place.
006112
                
                
              
       
             
                
               
              
                 
              
               
   
              
                    
                 
                 
                  
                   
                 
                     
              
             
      
             
            
               
             
      
                
                  
             
            
     
                
               
             
                 
               
                
             
              
               
                   
d) There is not an additional permit required by IDEQ and at no time has the City been at risk
for a tremendous environmental liability due to the actions of MTI, Ideal Demolition, or
Petra. In fact, the actions of the Petra and Abatement team have gone beyond traditional
contractual relationships to insure that every precaution and good practice has been taken to
mitigate an unforeseen environmental liability.
In closing, it is Petra's observation that the City's frustration with "communication" and "inordinate amount
of time tracking and managing issues" stems from the organizational format setup by the City. Over the
past 14 years on previous CM projects that I have worked on, there has been one Owner's representative to
work with and to report to. Currently you have that person in Brad Watson. I sincerely believe that Brad,
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33 East Idaho Avenue
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Asc:flSOUssed last Friday. there appears to be asubstantial amountof anguish fNer whiCh direction the City should
take vmh regards to the basement and ground water issue. Although there maY be o1hers being discussed that Iam
not aware of. I believe the options available are fairly limited due to the current status of the project. I would lik~ to
recap the more obvious options being discussed and their indMduat merits, .
1.. Leave the projectas designed: Asubstantial amount of time and energy has been expended toge( the
,projects to the point it is today. Now that the amount ofgfOlIld water ·that roost potentially removed from
. around the basement has been detemined. the various apprfNals from the governing agencies stand in the
. way. Our cIvH engineer has have been informed that the approvaf"prooess oould take somewhere around
4&60 days once adesign is submitted. To date, he has not been given the approVal to prooeedwith this
work. The project excavation would be delayed untl all approvals are obtained: If they are denied. then an
alternative soIutlon for the building and basement would need to be detemined.CurrenUy the shell
package is being bid on ApriI3'd and abuilding pemit is not in ~and. Itwould be prudent to allow Petra to
gather the bid amounts as planned and compare the actual bid amounts to the~ budget The results
oouId forCe anewdireo6on 8lI'fW8.Y and assist vmh a·c!eclsIon.
2.' Delete the ~sement Based on the latest budget prepared by.Petra, the project Is still fNer the original
budget of.twelve ritilllon dollars, By deleting the basemen~ there would be approximately 1.3 m1Uion dollars
saved. Not all of the savings \WUId be realized however as the existi~ 'mechanioal room, eIeatricaI room,
locker rooms:and Clerks storage areas would haVe to be relocated either toQther levels or added to the
south end of the Qf'S;l floor. It Is estinlaled that thenet savings would be arooi1d 7l»8OO thousand dollars
depending on the fiialsolution,· As~ by Petra,·the steel package for the main building shell could
be saivaged and modifioations to thesoufh end.or basement could be hMdled \lAth the supprlef at alater
date. ThIS insures our place In the ma1UfaotUrIng proCess. The deSign team would need ~xImateIy 3)
days to redesign the ~ing at an~.cost of $35 thousand·doIIas. The redesigned
buiIdi foundation ;,...,.., would then need to be re-bid.. ng .,-.nage. . .'
006114
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.3. Raise the building above ground water levels: Based on the current design, the basement floor slab is
projected to be approximately atground water level.~ you know the water level can fluctuate up to 3feet
according to the geotechnical report. The preferred elevation of the basement floor would need to be
suppled by the geotechnical engineer. The current finish floor level of the first ftoor slab is somewhat
dictated by Broadway Avenue as the sidewalk abuts the building. If the first floor elevation is raised 4feet
higher, additional stairs would need to be added and rampS into the buitding for accessibility would need to
be extended approximately 48 feel That could be an aesthetic challenge but-not insurmountable. I would be
COIlC6rned about the interface of the buildings north side and Broadway Avenue. This would need to be
d'lSOUssed with Meridian Planning for compatibility with the -Old Town- district and the desired image. There
-would be minimal impact to the building shell design other than the transition at ramps, stairs and loading
docks. Those alterations could be handfed within the site package with adesign extension of three weeks.
Construotion costs are not known at this time and design fees shouid not be asubstantial amount.
.4. Deleting the basement and plan for afuture forthffoor: Refer to llain 2for discussion regarding the
deletion of~ basement We admit that planning for an add'ltionaf floor to be added at some future time
9JUflds -appealing, In reality it rarely happens. Deslgners cannot predict how building and seismic codes will
change over an undefined period of time. ·The thitd ftoor occupants may not-be able to occupy the building
during consIruction while the roofis removed. The current designed mech~1caI system would have to be -
modified as It would be encfosed by occupied space. It is more practical to buDd the shell from the onse~
which can be finished when needed. The space could even befi~now and if desired, be leased out to
other agenciesunbl-~ by lt1(3 City. The savings gained by deleting the basement should offset a
substantial amoun~ but ootafl of the cost of adding an Sdditionalftoor. Petra could better determine the
i"1J8Ol ~ this isvirtually aredesign of the entire building, design time would be approximately 6weeks
with and additional cost lIP-~ 5(} thousand dollars.
" .
In summary, I believe that there are two-main questiOns that need to be answered. What exactly·is the overall
project budget and what is driving such an accelerated design a1d construotion~Ie? Afixed projeot
budget wilt determine 1he building's spatial program and the quality ofoonsIruotion. The construction climate will
. force hard decisions to be _ in the (lane of fiscal responsibility. Ifhowever the ourrent project scope meets
the desired program and the budget is feasible,~ why not start theagenoy revIew"piooess as soon as .
posstDle to determine If the ground water can be removed as desired.
" . "
~ you can see, there are manyvatJabies and numerous options. In.dosing It Is our reoommendation that e11hef
Option 1or 3 be considered due to the current status of the project. .
00016-01 t.1eriUl CityHal 040101 SSss
1221 Shoreine Lane, Boise, Idaho 83702 006115
 _ ~~ ____________________________________________________________ ~~1.~~_~ 
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Tbo City ofMeridiu is aoIicS6ng statements ofqualificalioDs and perfonnaDcedata from
~ pll'SODS or films toptOVideconslnldion management sexvb=s for the design,
hlddiDg. sib: demolition. and construotionof aDew applOXimaIety SOtOOO BqQlU8foot
McrIdiaDCity ifall to be located on aaapproximatdy2 acre site loc:akld at tbo soutbeasc
ccncrofMaidian Road and Bma4Way Avenue. MerldIaD. Idaho. The PIOJect.badget
.as not beeII set, and the project atehitect is cDIreIltly bciDg selected.
Tho CCDIntdion management serviceamust be providedUDder the direct supervision ofa
~MIIDapt licensed ill dacState ofldaho, and Drms mustJaoJd a Cerlificato of
ADlIaitJ toprovide~Mauagement Serv1cea in Ihe State ofldaho.. 'IbD
pcaoD or finn Ilfredfor this project win be selected OD the basis ofqba1ifica1ionsand
clcmcmstrateelcompetence, and the OOIltract for conslrudiOil management services fat the
al>, Hall projectwin be negotiated at prices tbat arc&irand xeasouabte. givCln the
esdma1ed vl1uc ofthe project, and the wmu:e. scope. and c:omploxity ofthe cxmstruelion.IUD'"seniccs to be proYided.
Scakd Statements ofQualifICatiou. must be recei\'ed until, 8Ild 1101a1cI than. 4:00 PM. on
MoDdaf, April~200'- Submittals must bemailed ordelivered to lhe office ofthc aty
CI=k, Merid1au.Ci~Hall. 33 B. Idaho Ave.. Meridian, Idaho 83642. An submittals DIUSt
be markcl·'Melidian aty BaU·CMStaleaaea.t ofQaalifieatlOU". Late SllbmissiODS
will Dotbo accopted.
TIle Ci~ ofMeridian~ tho right to reject JlIly and or.J1 sub.m.itta1s and to waive
iofoJma1ities.
11Ic CcmstIuction Manager (eM) will provide services for a flat fee ora pm:entage of
total cDDSlmclion cost. notto exceed aeemUD coostr\JCtion price. 1beCM will have total
mapousibilitywder'tbc contract to coordinate, diIect. supervise and DlIDage the project.
The CM will pabBcly bid all subcoatracts. for the Cty, aB8D1'8 dud all-applicable laws
_ replalions are compliedwith and tbat all DCCeSSary records aacomplied wkh. 1bc
eM wiJllIotdIm;tly p.rovitlo labor, mawia1a oreqWpmeDt for the project COnatdctiOIL
'I1ID CM·s iuurer wUl be rcqnimd to namo the City ofMeddian IS an additiDMl named
lhS\1ml on aU mquiral ClOVfll'&gCS. All aubcontractors wiD be Rlqaied 10 be iDswed and
pmvidcperfQllDlD.Ce and~ bouds for each contracts scopeofwo.dc:.
!tis nticipatcd lhat thework oftbe project win involve nmlUple bid packages. DwiDg
the desian pIaase theCM will also provide va1\lC llIlaIysis. schedu:liDg, cost estImadng.
constructability and phasing assistance.
PETRA97107
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INSftUC'l10NS TO RESPONDENTS
Bachsubmiltal mast foRow the outline below and be sigucd byan officer orOWDeC of the
COIDpIIly. Bight (8) copies of11m submittal mustbe fumislxd. Brochures, photos,
fillllllCW 1Iatcmen1a. annual repom not specifically .requcst&:d mayboappcaded to the
bactofeadl submittal. Selectioncdraia and scoring is setfonh at 1hl:leadoftbis Rqaest
for~s.
stJBMlTTAL FORMAT
SubmIttals must be typed or pdnted OJl8-112" x J1" paper. Bmpbuis should be placed on
the speciftc quallficalions ofthe people who will actually perfonD theworkad th8ir
appmaob to this specific project. To assiat 5u thecvaluatioD. it is desinble to fomJat the
submlualalmllarto the headinp listed below.
LOMdCoastrIadion~
Givoa bdefdescripliCHlofyourcompany history and its capabWties.
Ate,au a licensed ConstnlCtiouManager in theState ofIdaho? What ia your bonding
capability?
Summadze CPII'ellt projects and stab1S.
PIov1dc iUstorical dam 011 the separate dollar volume OJIoommercial and public building
coatrlctumd thenumber' ofsuchcomrac:ts in each calendar year.
2. RUmaat CoastnadioaEEpedeuw
Ptovide a loneral BlatcmentRgudiJ)l knowledge and experience with theconstntetion of
BUrWar fJcUiIiea and in~lar.descdbc your experience with the Construction
MaDapmcntprocess,. demolition. pre-constmctioD scrvlces, schedu1ing. value analysis.
ccmstnldabiHty reviews. cost esdIDadng and phasing.
LIst SimilarProjeets besJtming wiIh lht: most recent f'1JBl Provide the fonowing
iafonnali-.
1. Briefdescriptiom, location,~ &cope.
2. Date ofcompletion.
3. Imtbd c.onstructlon budget.
4. FinaJ crmof the project.
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Explain how you willbid WOIk to bepzefonned undet subconbacts.
WIJat techniques wDl be U8Cd to COOldiull1e the workofdifferent subcontractors
perfonniag dilfereut divisloos of work?
How will the City be protected from deJay ~Jaims from nbcontnlcton?
Whatprogram will be used to assuresubcontrador compliance with OSHA rules, tax,
and social security withholdlog111leS?
Deacaiho thoQ4's role in ea1abnshiDg and maiDlaining ajob aile safety program and
quality co.ntrol progratD.
PamiIiarily with the local labor aDd subcoatraetlug market.
4. CitrJCcmtractDrReJatious
List Jdereru:es foc IeCeJltaigoifleaut ami simillu" eoDStnWtiOD projects. Indicate type of
eontnetfor each consttuetioD project (I.E. eM. public bid. negotiated, cost plus, etc.).
Set fodll a biaory of litigation and atbitration rcgardiug PIeviouscontracts. Include
claims made. or IitigatioD or~~ned even &h.ouglt DO fonnallawsuit or
lHblIration proc:eediDg was filed. Inc1udc actions brougbl by OWQCtS, your finn.
sobc:oatractors, and thb:d pllItics. 'Ibis request also iDc:lodes any chaUcuge& to process or
ptDCedures Jn3doby the proposed eoDSttUCIiOlllDaDageragainst any public entity in
Rlatloa8hip to a project. Give the amount contested and paid, ifaay. for each cascand a
briefdescription ofthe Issue. Include the tlaJIleS of the aItomeya iuvolved for any ofthe
padicI. casenumber or 8Ibitra1ion number, as applicable, and any otber releV1lnt
informatioa perIainiDgto \hen claims.
Plovideas &Jeference all ardUtcelural firms with wblc:h you haveworked as a
Cooa1rlldionManager or 89 an Owners Representative in the last five years.
S. AcbnbaIstratI?e Capacl~ and }troposedPersDDDel
Ide:Dtify By participants with names, resumes. qualifications, and relevanteIparlenoe.
Please. iDdicato a peroentage oftheic time 10 be allocated to this projectand include a
1i8tiagof their CWR:4t poject teSpOIL'ibilities.
Desczibe your approach to planning. pbasing and schedaJiHg the project
Descnlx: bow you will monitor the woIk.muI mai:ntain the project schedule.
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Describe thB project MCOrd bepiDg S)'Stem. lnc1udo metbodoJogyforcoordinating and 
IICCOlIlpUsbing iDspectiOM. testiDg. and final closeout. 
Describeproposed methodology aDd approach to value engineering. 
Deacribe project manuals to be de1ivacd to City at c:ompletlon of the project. 
Describe proposed fonaat for weekly eMad SubCODCr.lctots meetings and montiy 
City. CM.1Dd Architectmceliags. 
6.Managfog Cast 
Plovide aatatement roprdiDg proposed teehDiq,* to &Sallie IbM psing your finDs 
appIOIda Will resaU in the project bDing compleled witbln 'the budget and for lite least 
ow:mh projeclcost to the City ofMeddian. 
P.roYie a statement RJS8fdin8 how DDSpcdficd, bat nccessBIY and fOlOSeelble, facilities, 
equiplJ1eDt, fiDures, aod pads will be furnished 80 that the completed facility win be fully 
opemlioaal. 
Dcsc:ribo watranties to be provided for all facilities and equiplllC11t Set forth can back. 
criIetia BDd cost to City, ifany, for emcrgency callback&. 
Doscri))a tndmng ofCity's pcESODncl provided in basl~ rea. Identify tIainiDa items d1at 
will be eJ1ra cost. 
Describehow moa2hly progmlS biUiuga will be prepared and BUbmiUcd. 
SBLBCI10N PllOCESS 
The tollowiDg prooess will be uBCd for (he seleclion of the ConsllUction MaDagec 
1.	 RespoDdents must submit eight (8) copies ofthe submittal 
2.	 'I1e medioD committee will review. screen aDd rank the submlUJJs based on the
 
criteriadescribed above. A miDilllUm ofiIGc (3) rJ.[JDll. ifqualiflCd. wiU be
 
invited to attend interv.i0w8 on a dato to be aDDOllDCCd. Firms selected for
 
iDterflews will be IlOtificd as soon as possible.
 
3.	 Based OD abe submiUa18. iDleniews aDd olber infonnation, the selection
 
cosnmilble 'Will rate _mnk the fmns thathavebeen intenlewed.
 
4.	 The Oty ofMeridiaD will sdcet II firm with whjch (g negotiate. a contract based
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oegotia1ioDs prove \lDSucx:essfalr a SCCOJld fum wiu be sclectt.d,.and so forth. as
necessary.
SCORING OJSUBMITl'ALS
1. Overall CoDstmetioD Bxpedeace 20
2. RalovmtProject Bxperionce 20
3. Subc:oDcradorRelations 10
4. Ovme:rIConttactr Relations 10
5. AdmiDislrative capabi1kies and Proposed Personnel 30
6. _"iRg Cost 10
TotalPoiD1l 100
LIMITATION
Tho costof1hcsubmittals aud anyte1aIed expenses, including tlavel shall be entirely tho
teIpODIibility of the respoDdeDt.
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9. SUSPENSION AND TERMINATION
9.1 SUSPENSION BY OWNER FOR CoNVENIENCE.
9.2 TERMINATION BY OWNER FOR CONVENIENCE.
9.3 TERMINATION BY OWNER FOR CAUSE.
9.4 'fERM1NATIONBY ARCHITECT.
10. GENERAL PROVISIONS
10.1 OWNERSHIP OF DESIGN AND WORK PRODUCT.
10.2 INSURANCE.
10.3 RECITALS AND EXHIBITS.








10.12 TIME OF EsSENCE.
10.13 NOTICE.
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THIS PROFESSIONAL SERVICES AGREEMENT (this "Agreement") is made
effective the] Ith day of July, 2006, by and between CITY OF MERIDIAN, an Idaho mWlicipal
corporation ("OwnerU ), and LCA ARCHITECTS, P.A., an Idaho professional corporation
("Architect").
RECITALS
A. Owner is under contract to purchase that certain parcel of land located at 27 E.
Broadway, Meridian, Idaho (the "Site'').
B. Owner desires to develop a new city hall facility and related improvements on the
Site (the "Project'').
C. Architect has represented to Owner that it is has the skills, qualifications. and
experience to provide professional architectural design and contract administration services for
the Project on behalfof Owner.
D. Owner desires to retain Architect, and Architect desires to be retained by Owner.
for professional architectural services for the Project on Owner's behalf.
AGREEMENT
NOW, THEREFORE. in consideration of the mutual promises, covenants, and
agreements stated herein, and for other good and valuable consideration, the sufficiency ofwhich
is hereby acknOWledged. Owner and Architect agree as follows:
1. RELATIONSHIP OF THE PARTIES
1.1 Relationship of the Parties.
Architect acknowledges and accepts the relationship of trust and confidence
established with Owner by this Agreement and that this relationship is a material consideration
for Owner in entering into this Agreement. Accordingly. Architect shall, at all times. act in a
manner consistent with this relationship. Architect further covenants that Architect will perform
its services under this Agreement, in the exercise of ordinary and reasonable care and with the
same degree of professional skill, diligence and judgment as is customary among architects of
similar reputation performing work for projects of a size, scope and complexity similar to the
Project. Architect shall, at all times. further the interest of Owner through efficient business
administration and management.
PROFESSIONAL SERVICES AOREEMENT (ARCHITECTURAL SERVICES)
NEW MERIDIAN CITY HALL
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Owner and Architect shall designate a representative who shall be authorized to
act on that parties' behalf with respect to the Project. Each party's representative shall render
decisions in a timely manner in order to avoid unreasonable delay in the progress of the Project.
Each party may rely upon the directions and decisions of such representatives as the directions
and decisions of the other party. Neither Owner nor Architect shall change its authorized
representative without five (5) days prior written notice to the other party.
1.2.1 Owner's authorized representative shall be:
To be detennined by Owner. Upon Owner's selection of its
authorized representative, Owner will provide Architect the name
and contact information for such representative.









1.3 Architect as Owner's Representative.
Architect shall be a representative of Owner during the Project. Architect shall
have authority to act on behalf of Owner only to the extent provided in this Agreement, unless
otherwise set forth in writing.
2. ARCHITECT
2.1 Architect's Representations.
Architect makes the following express representations and warranties to Owner,
which shall survive the execution and delivery ofthis Agreement:
2.1.1 Architect is or will be professionally qualified to provide
architectural services for the Project and is properly licensed to practice architecture by all public
entities having jurisdiction over Architect and the Project;
2.1.2 Architect has. or will as part of its services under this
Agreement, become familiar with and examined the Site, including. but not limited to, the
existing terrain. structures, landscaping and the local conditions under which the Project is to be
designed, constructed. and operated. and correlated its observations with the Project's
requirements;
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2.1.3 Architect has the professional knowledge, skills, experience,
education and staffing to design the Project and prepare construction documents for the ProJect.
The individual employees of Architect that will render services pursuant to this Agreement are
knowledgeable and experienced in the technical disciplines required for this Project;
2.1.4 Architect shall prepare all documents and provide all services
required under this Agreement in such a manner that increases in Project costs resulting from
Architect's errors or omissions do not exceed one percent (1%) ~~e total construction price of
the Project; and 0y
2.1.5 Architect assumes full responsibility to Owner for its own
improper acts and/or omissions and those employed or retained by Architect in connection with
the Project (excluding intentional acts), but not for acts and omissions expressly directed by
Owner.
2.2 Communications.
Architect shall endeavor to keep Owner fully informed regarding the progress of
the Project so Owner can have meaningful review and involvement in the Project. Without
limiting the generality of the foregoing sentence, Architect shall, as a matter of course. promptly
provide Owner with copies of all designs, documents, meeting notes and memorandum and any
other information related to the Project for Owner's review and input. Architect shall notify
Owner of any decisions that are required to be made by Owner, and any deadlines pertaining
thereto. Architect shall consult with and advise Owner with respect to any such decisions.
2.3 Meetings with Governmental Officials.
Architect agrees to provide Owner with reasonable notice of all formal public and
non-public meetings with government officials regarding the Project. Owner shall be entitled to
attend any formal public or non-public meeting with governmental officials regarding the
Project. Architect shall document aU meetings with governmental officials related to the Project





(\r~ \" "..,".,," ..v
Architect will participate with Construction Manager to informally value engineer
the Project to maximize costs savings to Owner through discounts, informal value engineering
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All records relating to the Project in Architect's possession (the "Proiect
Records") shall be made available to Owner for inspection and copying at a reasonable time and
place upon the written request of Owner. The Project Records shall include, but not be limited
to, all plans, specifications, submittals, correspondence, minutes, memoranda, receipts,
timesheets, electronic recordings and other writings or things that document any aspect of the
design and construction of the Project. Architect shall maintain the Project Records for six (6)
years after substantial completion ofProject or for any longer period required by law.
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and other actions consistent with good design and building practices for a project of the type
contemplated by Owner.
2.6 Governmental Permits.
Architect shall assist Owner and Construction Manager in preparing and filing all
documents necessary to obtain the approvals of governmental authorities having jurisdiction over
the Project. including, but not limited to, building and occupancy permits.
2.7 Compliance with Laws.
Architect shall perform all of Architect's services in compliance with all
applicable laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction over the Project, any applicable permits and any recorded covenants, conditions and
restrictions affecting the Site.
2.8 Independent Contractor.
Architect acknowledges that it is an independent contractor and not an employee
or agent of Owner. As an independent contractor, Architect shall be and remain responsible to
Owner for all its negligent acts or omissions in cormection with its duties and services under this
Agreement that result in damage or injury to persons or property. Architect shall indemnify and
hold harmless Owner against all claims or liabilities that are asserted, incurred or recovered
against Owner related to employer liabilities that arise from Architect's employment or retention
of any person or entity. Owner shall have no control over the manner or method by which
Architect meets Architect's obligations under this Agreement; provided that Architect's services
shall be performed in a competent and efficient manner this is in compliance with this
Agreement. Nothing in this Agreement shall be construed to mean that Owner employs or is
responsible for compensating any consultant of Architect.
2.9 Consultants.
Architect has engaged the following consultants to provide the indicated services
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Prior to retaining or engaging any additional consultants to provide services
pursuant to this Agreement, Architect shall submit for Owner's approval a written statement
listing (1) a description ofthe services to be provided by said consultant (2) a briefdescription of
said consultant's qualifications to render the identified services, and (3) a disclosure of any
ownership, controlling interest or afflliation between Architect and said consultant. Owner shall
bear no responsibility for reimbursing Architect for services of any consultant retained or
engaged by Architect unless Architect first complies with this Section.
2.10 Indemnification
To the fullest extent permitted by law, Architect shall indemnify and hold
harmless Owner and its officers, directors, agents and employees from and against claims,
damages, losses and expenses, including but not limited to attorney's fees, arising out of or
resulting from performance of Architect's duties and responsibilities Wlder this Agreement, but
only to the extent caused by the negligent acts or omissions ofArchitect, its employees, agents or
anyone for whose acts they may be liable, regardless ofwhether or not such claim, damage, loss
or expense is caused in part by a party indemnified hereunder.
2.11 Outside Compensation Prohibited.
Except with Owner's knowledge and consent, Architect shall not engage in any
activity or accept any employment, interest or contribution that would reasonably appear to
compromise Architect's professional judgment with respect to the Project or the relationship of
trust between Owner and Architect established herein; provided, however, nothing in this Section
shall be deemed to limit Architect's ability to provide services for an competitor ofOwner.
3. OWNER
3.1 Owner's Objectives.
Owner"s objective for the Project is to develop a new city hall facility and public
plaza on the Site.
PROFESSIONAL SERVICES AGREEMENT (ARQIlTECTURAL SERVICES)
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3.2.1 Owner shall, at itsexp~ furnish Architect with docwnents in
its possession concerning the Site, which documents shall include a legal description,
environmental risk assessment, site survey, and preliminary title report.
3.2.2 Owner shall provide Architect with Owner's preliminary
planning and programming information regarding Owner's requirements for the Project,
inclUding3iJ,nk,¢ to, ~..p~oses. concepts. desires and any design. construction,
schedulin udg~r ~riiH(>nal nelds~ctions or requirements, as the same may be
amended . e to tim'f.cOwner's Criteria"}. Architect shall be entitled to rely upon such
!nforma~on only to the ex~~\..~~pna;'ly prudent Architect would so rely on such
mformation.
3.2.3 When reasonably requested by Architect. Owner shall furnish.
at Owner's expense, the services ofprofessional consultants such as land surveyors, geotechnical
engineers, and hazardous materials consultants. Owner shall furnish structural, mechanical,
chemical, geotechnical and other laboratory or on-site tests. inspections and reports as set forth in
the Construction Documents and as required by law.
3.2.4 Owner shall timely review documents provided by or through
Architect;
3.2.5 Owner shall timely render its direction, decision, consent or
approval on matters identified by Architect for Owner's direction, decision, consent or approval;
3.2.6 Owner shall provide for all required testing or inspections ofthe
Work as may be mandated by law, the Construction Documents or the Construction Contracts;
3.2.7 If Owner learns of any failure to comply with the Construction
Contract by Contractor, or of any errors. omissions. or inconsistencies in the services of
Architect. and in the further event that Architect does not have notice of the same, Owner shall
inform Architect;
3.2.8 Owner shall afford Architect access to the Site and to the Work
as may be reasonably necessary for Architect to properly perform its services under this
Agreement;
3.2.9 Owner's review, direction, decision, approval or consent of any
docwnent provided or matter identified by or through Architect shall be solely for the purpose of
determining whether such docwnent or matter is generally consistent with Owner's Criteria. No
review ofsuch documents shall relieve Architect of its responsibility for the accuracy, adequacy,
fitness, suitability, or coordination ofits services or work product.
3.2.10 Architect shall be entitled to rely upon services and information
provided by or through Owner only to the extent that a reasonably prudent Architect would so
rely on such services and information. Architect shall promptly notify Owner in writing if
PR.OFESSIONAL SERVlCES AGR.EEMBNT (ARClIITECTURAI. SERVICES)
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Architect becomes aware of any errors> omissions or inconsistencies in such services or
infonnation.
3.3 Owner's Construction Manager.
Owner plans to retain a construction manager ("Construction Manager") to
provide construction management services for the Project. Upon Owner's selection of
Construction Manager, Owner will provide Architect the name and contact information for
Construction Manager's authorized representative. Architect hereby acknowledges that it has
receive~ reviewed, and studied the agreement form that Owner intends to use with Construction
Manager (the "CM Agreement'"), and the same is herein incorporated by reference. Architect
shall consult and coordinate with Construction Manager as needed to fulfill its duties hereunder,
and shall assist Construction Manager as need for Construction Manager to fulfill its duties to
Owner under the CM Agreement.
3.4 Contrac:tor.
Architect understands that Owner plans to retain multiple prime contractors (the
"Contractors") to provide construction labor, services, materials and equipment for the Project
(the "Work»). The term "Contractor" means all prime contractors retained by Owner to perform
Wor~ but not the prime contractor's subcontractors, laborers and material suppliers.
4. SCOPE OF SERVICES
4.1 In GeneraL
Owner has retained Architect to help it achieve the objectives set forth in Section
3.1 above by providing design and construction administration services for the Project on behalf
of Owner. Therefore, the general scope of Architect's responsibilities is to do all things, or,
when appropriate, require Construction Manager and each Contractor to do all things.necessary,
appropriate or convenient to achieve the end result desired by Owner. including, but not limited
to, those tasks set forth in this Article 4. Architect's services shall include all (i) architectural
design services, (ii) civil, structural, mechanical, electrical and other engineering services not
identified as the responsibility of Owner herein, (iii) landscape design services (including plaza
and water feature design), (iv) interior and furnishings design, and (v) phone and data consulting
services that are nonnally and customarily provided to complete a project of the scope, qualit)'
and nature of the Project and required to obtain the approval of governmental authorities having
jurisdiction over the Project. The tasks set forth in this Article 4 are not intended to be an
exhaustive list ofthe tasks required to achieve the result desired by Owner. The general scope of
Architect's responsibilities and shall include all other tasks indicated or implied in this
Agreement and the implementing plans contemplated herein.
4.2 Development Strategies Phase.
Architect shall carefully examine Owner's Criteria and consult with Owner and
Construction Manager in detail about the same in detail. Based on its review and consultations.
and with the assistance of Construction Manager, Architect shall prepare and submit to Owner a
written report detailing its understanding of Owner's Criteria and identifying any design,
PROFESSIONAL SERVICES AGREEMENT (ARClUTECTl1R.AL SERVICES) PAGE 7
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constnlction, scheduling, budgetary, operational or other problems or reconunendations that may
result from Owner's Criteria. The written report shall also include proposed solutions addressing
each problem identified, alternative strategies for the cost effective design and construction of
the Project, and alternative strategies for the cost effective future expansion of the Project.
Architect shall assist Construction Manager in developing the preliminary project schedule
required pursuant to Section 4.2 ofthe eM Agreement.
4.3 Preliminary Design Phase.
4.3.1 After reviewing Architect's written report and Construction
Manager's written report with Owner and Construction Manager, and reaching agreement upon
proposed alternatives and solutions, Architect shall, within the time frames set forth in the
preliminary project schedule developed pursuant to Section 4.2 of the CM Agreement and in
cooperation with Construction Manager's efforts, prepare and submit to Owner a preliminary
design for the Project (the "Preliminm Design~, which shall be consistent with Owner's
Criteria and shall include:
(a) A site plan that depicts each of the basic aspects of the site
development for the Project including, but. not necessarily limited to, the size,
location, and dimensions of each structure;
(b) Elevations that depict each exterior view ofeach structure;
(c) Floor plans that depict each room within the Project and the
dimensions thereof;
(d) Preliminary specifications, together with preliminary plans
architectural. electrical. mechanical. structural, engineering, and, if relevant, 0
systems to be incorporated in the Project;
(e) A written description of the equipment and materials to
.-. specified for the Project and the location ofsame~ and
(f) Any other documents or things necessary or appropriate to
describe and depiC!~~P.rGjeet-and-illustrate·the confonnity of the same with
Owner's Criteria: .~
, i/ ...- _-_.~:~~;._-~= shall timely review and approve or disa~~rove..~e
k .../ Preliminary Design. If O~~L~~s~.PJ:9Y.~~~,P~lJ~~Design,.Owner shall set forth tht?
." .' __~~~ ~~ef~r in writing. t,,6.White9UhalL~~!~Jl~Jh~tr.~Jj.mjJW}',.DesigD-aS,required.by..the\
: reasons for disapproval and resubmit the revised Preliminary Design to Owner for approval. ~
"\ which approval shall not be unreasonably withheld or delayed. This process shall repeat unt~Ji
""" .....~~.~roves the Preliminary Design. .. .. ' .,'
- "0 •••• • •• .... • • " . ' ' .
4.3.3 Architect shall assist Construction Manager in the preparation
ofthe documents required under Section 4.4.1 of CM Agreement.
PROFESSlONALSERVlCES AGREEMENT (ARCHITECTURAL SERVICES)
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4.?:4 '2;;::.::J~liminaJ:¥..P.Ii.c~~m~te developed pursuant to Section
4.4.1(f) of!be..c!!t~t exceeds fue ProjectBUdg~oped~uantto Section 4.4.1(c)
of the' 'C~ ..Agfeement, Owner may require Architect, at no cost to OwJbo;••tQ..Ji) consult with
~er'and Construction Manager to identify cost saving measures and (ii) revisetbe..J?leliminary
" -Design to reflect approved cost savings measures, as necessary to bring the Final Cos~mate
.. below the Maximum Price. Absent clear and convincing evidence of gross ~~.gence, and .
':, provided Architect completes its obligations under this ~~gP.9~.Arohitect's1l8lrnot financially \ \ I .~.,
··.......·_"~~~~~ ..~._~.iQt.the~failure·-ofthe-PteJfmiiiaiy Cost Estimate to be within Proje'C..\~:}
Budget. -l D \ .
\':"'\.
4.3.5 Prior to directing Architect to proceed with Construction
Documents, Owner may establish and communicate the maximum price Owner desires to pay for
the construction ofthe Project (the "Maximum PriceU).
4.4 Construction Documents Phase.
4.4.1 Upon Owner's approval of the Preliminary Design and
authorization to proceed with Construction Documents, Architect shall, within the time frames
set forth in the Project Schedule, prepare and submit to Owner construction documents for the
Project (the "Construction Documents''). The Construction Documents shall be consistent with
the Preliminary Design (as modified) and the Maximum Price. The Construction Documents
shall include, but not necessarily be limited to, plans and specifications that describe with
specificity all systems, elements, details, components, materials, equipment, and other
information necessary for construction. The Construction Documents shall be accurate,
complete, coordinated and in all respects adequate for the bidding and construction of the Project
on a fixed~price, multi-prime contractor basis. The Construction Documents shall also comply
with all applicable law, codes, regulations and orders of governmental authorities having
jurisdiction over the Project. All products, equipment and materials specified shall be readily




4.4.2 '<l,,,..'FO"'the extent deemed necessary or appropriate by"Architect,
Owner shall retain ~.....~Kj5erienced, qualified geotechnical engineer at Owner's exPe. to
evaluate the geo!~Gh:iiical copsiderations relating to the Site and Project. Architect shallde~





''/ 4.4.3 Owner shall review and approve or disapprove the Construction ~
Do ments. If Owner disapproves the Construction Documents, Owner shall set forth the:
ons therefor in writing. Architect shall then revise the Construction Documents as required'
l'Y the reasons for disapproval and resubmit the revised Construction Documents to Owner for
!approval, which approval shall not be unreasonably withheld or delayed. This process shall
{repeat until Owner approves the Construction Documents.
!
\ 4.4.4 If the Final Cost Estimate exceeds the Maximum Price, Owner
may require Architect, at no cost to Owner, to (i) consult with Owner ~d Construction Manager
to idenlify cost saving measures and (ii) revise the Construction Documents to reflect approved
cost sa.vlhg8-.!!!easure8, as necessary to bring th~.Fjnal eosf Estimate below the Maximum Price.
.......--..._............_~_.._ .._.__•__... _•••"/1"---" •••_0' ~.•• -"
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Absent clear and convincing evidence of gross negligence» and provided Architect completes its
obligations Wlder this Section, Architect shall not be financially responsible to Owner for the
failure ofthe Final Cost Estimate to be within the Maximum Price.
4.5 Bidding Phase.
4.5.1 Architect, following Owner»s approval of the Construction
Documents, shall assist Owner and Construction Manager in preparing bid packages and
reviewing bids for construction.
4.5.2 If the combined lowest bids from qualified bidders exceeds the
Maximum Pri~ Owner may require Architect, at no cost to Owner and as necessary to bring
bids for the Project below the Maximum Price (i) to consult with Owner and Construction
Manager to identify cost saving measures» (ii) to revise the Construction Documents to reflect
approved cost savings measures, and (iii) to assist Owner and Construction Manager in rebidding
the Work. Absent clear and convincing evidence of gross negligence, and provided Architect
completes its obligations under this Section, Architect shall not be financially responsible for the
failure ofthe Project to bid within the Maxim~Price.
4.6 Construction Phase.
During construction of the Project, from commencement of construction activities
until final payment to all Contractors. Architect shall have and perform the following duties.
obligations» and responsibilities:
4.6.1 Architect shall have and perform those duties, obligations and
responsibilities set forth in the construction agreements between Owner and each Contractor (the
"Construction Contracts'). Architect hereby acknowledges that it has received. reviewed, and
studied a form that Owner intends to use for the Construction Contracts, and the same is herein
incorporated by reference. Architect acknowledges that Owner may modify the Construction
Contracts, and that such modified Construction Contracts shall be applicable to this Agreement;
provided, however, to the extent such modified Construction Contracts are materially are
inconsistent with the terms of this Agreement, this Agreement shall control as between Owner
and Architect.
4.6.2 Architect shall, as contemplated herein and in the Construction
Contract, but not otherwise, act on behalf, and be the agent, ofOwner throughout construction of
the Project Any instructions, directions or other communications from Architect to any
Contractor shall be given to Contractor through Construction Manager. Architect shall copy
Construction Manager on any communications to Owner.
4.6.3 Upon receipt, Architect shall carefully review and examine the
each Contractor's schedule of values ("Schedule of Values"), together with any supporting
documentation or data that Owner, Architect or Construction Manager may require. The purpose
of such review and examination shall be to protect Owner from an unbalanced Schedule of
Values that allocates greater value to certain elements of the Work than is indicated by such
supporting documentation or data, or than is reasonable under the circumstances. If the Schedule
ofValues is not found to be appropriate, or if the supporting documentation or data is deemed to
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be inadequate) and Wlless Owner directs Architect to the contrary in writing, the Schedule of
Values shall be returned to Contractor for revision or supporting documentation or data. After
making such examination) ifthe Schedule ofValues is found to be appropriate as submitted, or if
necessary) as revised) Architect shall sign the Schedule ofValues thereby indicating its informed
belief that the Schedule of Values constitutes a reasonable, balanced basis for payment of the
Contract Price to Contractor. Architect shall not sign such Schedule ofValues in the absence of
such belief unless directed to do so, in writing, by Owner.
4.6.4 Architect shall promptly examine, study) approve or otherwise
respond to each Contractor)s shop drawings and other submittals. Architect's approval of such
submittal shall constitute Architect's representation to Owner that such submittal is in general
confonnance with the Construction Documents.
4.6.5 Architect shall carefully observe the work of Contractor
whenever) wherever. and as often as necessary. and shall, at a minimum, observe work at the
Project site no less frequently than every two weeks. The purpose of such observations shall be
to determine the quality and quantity of the work in comparison with the requirements of the
Construction Contract In making such observations, Architect shall help Owner identify, and
attempt to protect Owner from, continuing deficient or defective work, from continuing
unexcused delays in the schedule and from overpayment to Contractor. Following each
observation, Architect shall submit a written report of such observation to Owner and
Construction Manager together with any appropriate comments or recommendations.
4.6.6 Architect shall promptly notify Owner and Construction
Manager of Work that is not in compliance with the Construction Docwnents, and timely
recommend, in writing) the rejection ofany Work that is not in compliance with the Construction
Documents, unless otherwise directed by Owner in writing.
4.6.7 Architect shall require inspections and testing (and. if
necessary. reinspections and retesting) of the Work where required by Jawor the Construction
Documents.
4.6.8 Architect shall review periodic and final payment requests from
Contractors predicated upon observations of the Work, as required in Section 4.6.5 above, and
evaluations of Contractor's rate of progress in light of the Project Schedule. Architect shall
issue payment approvals to Owner only if, and to the extent, Architect has observed the Work as
pursuant to Section 4.6.5 above and that the Work for which payment is approved (i) reaches the
quantities or percentages of completion shown, (ii) meets or exceeds the requirements of the
Construction Documents, and (iii) Owner is obligated to pay the amount approved to such
Contractor under the terms and conditions of the Construction Contract.
4.6.9 Architect shall promptly respond to requests for information
and issues clarifications for any errors) omissions. conflicts or inconsistencies in the Contract
Documents.
4.6.10 Architect shall promptly examine requests for change orders
and advise Owner and Construction Manager regarding such requests. Upon Owner's request,
PROFESSIONAL. SERVICES AOR£EMEN1' (ARCHITECTURAL SERVlCES)
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Architect shall draft Change Orders and supporting specifications, drawings, and other
documentation in accordance with the Construction Contracts.
4.6.11 Based upon inspections of the Project, Architect shall certify in
writing to Owner the fact that, and the date upon which, each Contractor achieves Substantial
Completion ofthe Project and the date upon which Contractor has achieves Final Completion of
the Project
4.6.12 Architect shall review any as-built drawings furnished by
Contractor and shall certify to Owner that such drawings are adt:quate and complete.
4.6.13 Architect shall assist Construction Manager in creating
organized binders with all manuals, operating instructions, warranties, guarantees and other
similar items required by the Construction Documents. Architect shall :retain a set of such
binders in its Project file.
4.6.14 Architect shall promptly correct any errors, omissions,
inconsistencies or deficiencies in Architect's services or work product
4.6.15 Architect shall promptly notify Owner ofany claim filed by any
Contractor and shall provide Owner with a timely written response to such claim.
4.6.16 Architect shall testify in any judicial proceeding concerning the
design and construction of the Project, when requested in writing by Owner, and Architect shall
make available to Owner any personnel or consultants employed 01' retained by Architect for the
Project when necessary to review, study, analyze or investigate any claims, contentions,
allegations, or legal actions relating to, or arising out of, the design or construction ofthe Project
5. SCHEDULE
5.1 Schedule of Performance.
Architect shall commence the perfonnance of its obligations im.der this
Agreement upon Owner's notice to proceed and shall diligently and expeditiously continue its
performance in accordance with the Project Schedule until all services hereunder have been fully
completed. The time limits established by the Project Schedule are of the essence and shall not
be exceeded by Architect without Owner's prior written consent or as permitted in Section 5.2
below.
5.2 Delays.
IfArchitect is delayed at any time in progress ofits services under this Agreement
by an act or neglect ofOwner, or an employee ofOwner, or ofa separate contractor employed by
Owner, or by changes in its scope of work, unavoidable casualties, or other causes beyond
Architeces reasonable control or by other causes which Owner determines may justify the delay,
then the Project Schedule equitably adjusted for such reasonable time as Owner may detennine
to be appropriate for the extent of the delay. Architect's sole right and remedy against Owner
shall be an extension of time unless such delay is caused by acts of Owner constituting active
PROFESSIONAL SERVICES AGREEMENT (AROJITECTURAL SERVICES)
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interference with Architectts performance. and only to the extent such acts continue after
Architect furnishes Owner with written notice of such interference. In the event of delay from
active interference by Owner, Architect's sole right and remedy shall an equitable adjustment in
its compensation pursuant to Article 7 below.
6. COMPENSATION
6.1 Architect's Fee.
As full compensation for Architectts performance under this Agreement, Owner
agrees to pay Architect a fee of Eight Hundred Fifty-four Thousand and NoIlOOtbs Dollars
($854,OOO.OO) (the uArcbitect's Feelt). For purposes of progress paymentst Architect's
















6.2 Compensation for Additional Services.
If the services of Architect are changed as described in Article 7 below,
Architect's Fee shall be adjusted as Owner and Architect may agree. or in the absence of
agreement, on an hourly basis in accordance with the hourly rates approved by Owner in
advance.
6.3 Reimbursable Expenses.
Reimbursable Expenses are in addition to Architect's Fee and shall include only
the following expenditures incutred by Architect in the interest of the Project:
6.3.1 Expenses of reproductions. postage and handling of drawings,
specifications and other documents, excluding reproductions for the office use of Architect and
Architect's consultants;
6.3.2 Expenses of photographic reproduction techniques used in
connection with providing Architect's services hereunder;
6.3.3 Other similar direct Project related expenditures approved by
Owner in advance.
6.4 Payments.
6.4.1 As a condition precedent for any payment due under this
Article 6, Architect shall submit to Owner a monthly application for payment no later than the
tenth day of the calendar month for services properly rendered and expenses properly incurred
during the preceding month. The services rendered during the previous month shall be
PROFESSIONAl. SERVICES AGREEMENT (ARCHITECfURAI. SERVICES)
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calculated as a percentage of each phase completed, with any services performed on an hourly
basis separately itemized. Hourly services shall be described with reasonable particularity each
service rendered, the date thereof. the time expended, and the persons rendering such service.
The invoices shall be itemized and supported by data substantiating Architect's right to payment
as Owner may require. Each invoice shall be signed by Arohitect, which signature shall
constitute Architect's representation to Owner that (i) the services indicated in the invoice have
, reached the level stated and have been properly and timely performed, (ii) the expenses included
in the invoice have been reasonably incurred in accordance with this Agreement or otherwise
approved by Owner in writing, (iii) all obligations of Arohitect covered by prior invoices have
been paid in full, and (iv) the amount requested is currently due and owing, there being no reason
known to Architect that payment or any portion thereof should be withheld. Submission of
Architect's invoice for final payment shall further constitute Architect's representation to Owner
that. upon receipt by Owner of the amount invoiced, all obligations of Architect to others,
including its consultants. incurred in connection with the Project, will be paid in full. During the
construction phase, Architect shall present its statement of services to Owner concurrently with
the approved Certificates for Payment, when possible.
6.4.2 Owner shall pay Architect sums property invoiced within 30
days of Owner's receipt of such invoice. If payment is not made within thirty (30) days, the
outstanding balance shall bear interest at the rate of .75% per month until paid.
7. CHANGES
Changes in Architect's services (not involving a cardinal change to the scope of
the services) may be accomplished after the execution of this Agreement upon Owner's request
or jfArchitect's services are affected by any of the following:
(a) A change in the instructions or approvals given by Owner that
necessitate revisions to previous approvals;
(b) Significant change to the Project, including, but not limited to size,
quality, complexity, Owner's schedule, budget or procurement method;
(c) Architect performs additional services because of active Owner
interference pursuant to Section 5.2 above, or
(d) Preparation fOf and attendance at a dispute resolution proceeding
or a legal proceeding except where Architect is a party thereto.
If any of the circumstances affect Architect's services, Architect shall be entitled to an equitable
adjustment in the Schedule of Performance and/or Architect's Fee. as mutually agreed by Owner
and Architect. P~~r to P!"C!~di~g ~y. ~9.di~9n~ ~ices. Architect ~hall %\otify.()ynler of the
P!o'po~ change in'Semces and receive Qwner's approval for th~ c~ge. Except.f~r a change
due to the fault of Architect, a change shall entitle Architect to an equitable adjustment in the
Schedule ofPerformance and Architect's Fee as mutually agreed by Owner and Architect. In the
event Owner and Architect are unable to agree upon the equitable adjustment to Architect's Fee,
the services shall be performed on a "'time and materials" basis in accordance with Architect's
standard hourly rate schedule and standard reimbursable expenses, approved by Owner.
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In the event that any claimt dispute or other matter in question between Owner
and Architect arising out ofor related to this Agreement or the breach hereof (a IIClaim,j, Owner
and Architect shall first endeavor to resolve the Claim through direct discussions. Claims must
be initiated by written notice. The responsibility to substantiate Claims rests with the party
making the Claim. Except as otherwise agreed in writingt Architect shall continue to diligently
perform its obligations under this Agreement and Owner shall continue to make payments in
accordance with this Agreement pending the final resolution of any Claim. Architect
acknowledges that Owner's ability to evaluate a Claim depends in large part on Owner being
able to timely review the circumstances of the Claim. Therefore, Architect agrees that it shall
submit a Claim to Owner by written notice no later than twentywone (21) calendar days after the
event or the first appearance of the circumstances giving rise to the Claim, and that such written
notice shall set forth in detail all facts and circumstances supporting the Claim.
8.2 Mediation.
All Claims shall be subject to mediation as a condition precedent to the institution
of legal or equitable proceedings by either party. Request for mediation shall be filed in writing
with. the other party to this Agreement. The request may be made concurrently with the filing of
a legal or equitable proceeding but, in such event, mediation shall proceed in advance of legal or
equitable proceedings, which shall be stayed pending mediation for a period of60 days from the
date of ming, unless stayed for a longer period by agreement of the parties or court order. The
parties shall endeavor to mutually agree on an independent, professional mediator within 15 days
of the request for mediation. The parties shall endeavor to have the mediation completed within
60 days of the request for mediation. The parties shall share the mediator's fee and any filing
fees equally. The mediation shall be held in the place where the Project is located, unless
another location is mutually agreed upon. Agreements reached in mediation shall be enforceable
as settlement agreements in any court having jurisdiction thereof. Owner and Architect agree
that all parties with an interest in a Claim being mediated may be included in the mediation,
including. but not limited to, Construction Manager and Contractors.
9. SUSPENSION AND TERMINATION
9.1 Suspension by Owner For Convenience.
Owner may order Architect in writing to suspend, delay, or interrupt the
performance of this Agreement, or any part thereof, for such period of time as Owner may
determine to be appropriate for its convenience and not due to any act or omission of Architect.
In that event, Architect shall immediately suspend, delay or interrupt the performance of this
Agreement, or that portion of this Agreement, as ordered by Owner. On the resumption of
Architect's services, Architect's Fee and Project Schedule shall be equitably adjusted for
reasonable costs and delay resulting from any such suspension.
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9.2 Termination by Owner for Convenience.
Upon written notice to Architec~ Owner may, without cause, tenninate this
Agreement Architect shall follow Owner's instructions regarding shutdown and termination
procedures. strive to mitigate all costs and stop the performance of its services. Upon such
termination, Architect shall invoice Owner for all services actually performed and any
reasonable costs or expenses incurred by Architect in COJUlection with the termination (such as
services necessary to shutdown performance). but not lost profits, unabsorbed overhead or lost
opportunity}.
9.3 Termination by Owner for Cause.
If Architect fails to fully and faithfully perfonn its duties and responsibilities
under this Agreemen~ Owner may give Architect written notice of such failure and Owner's
intent to terminate Architect's services if Architect fails to commence and diligently continue
satisfactory correction of such failure within ten (10) days. IfArchitect fails to commence and
diligently continue satisfactory correction of the failure within such 10-day period. Owner may
terminate Architect's services by written notice. Upon such termination. Architect shall not be
entitled to receive further payment until the Project is finished. If the unpaid balance of
Architect's Fee exceeds costs of fmishing Architect's services and other damages incurred by
Owner. such excess shall be paid to Architect. If such costs and damages exceed the unpaid
balance, Architect shall pay the difference to Owner.
9.4 Termination by Architect.
Upon fourteen (14) days' prior written notice to Owner, Architect may terminate
this Agreement if (i) the progress of the Project has been suspended by Owner for convenience
for a period of ninety (90) days through no fault of Architect; (ii) Owner fails to pay Architect in
accordance with this Agreement and Architect has not defaulted; or (iii) Owner otherwise
breaches this Agreement or fails to perform its duties and responsibilities under this Agreement
and Owner has failed to cure the breach or failure to perform within thirty (30) days after
Architect provides written ofthe breach or failure to perronn to Owner. Upon such termination.
Architect shall invoice Owner for all services actually performed and any reasonable costs or
expenses incurred by Architect in connection with the tennination (such as services necessary to
shutdown perfonnance), but not lost profits, unabsorbed overhead or lost opportunity).
10. GENERAL PROVISIONS
10.1 Ownership of Design and Work Product.
10.1.1 Architectural Design. Owner and Architect agree that Owner is
developing. with the assistance of Architect, an architectural design theme for the Project (the
"Architectural Design"). Architect acknowledges and agrees that Architectural Design is being
developed for Owner and Owner shall be deemed to be Owner ofall common law, statutory and
other reserved rights thereto, subject to the provisions ofSections 10.1.3 and 10.1.4 below.
10.1.2 Work Product. Architect will document and implement
Architectural Design into drawings, sketches, renderings, calculations, specifications and other
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documents, including those in electronic fonn, prepared by Architect and Architect's consultants
(the c'Work Product"). Architect acknowledges and agrees that the Work Product is being
developed for Owner and Owner shall be deemed Owner ofall common law, statutory and other
reserved rights thereto, subject to the provisions of Sections 10.1.3 and 10.1.4 below. Architect
may reproduce and distribute the Work Product as necessary to perform its services on the
Project.
10.1.3 Modification and Reuse by Owner. Owner understands that the
Work Product is an expression of Architectural Design and instruments of Architect's services
for the Project, not products. Owner understands and agrees that the Work Product has been
prepared for this Project only and are not suitable for reuse on other projects without first being
reviewed and/or modified by an appropriately credentialed design professional, who shall then
take responSlbility for the accuracy and completeness thereof. Owner shall have the right to
transfer and reuse the Work Product; provided, however, in such event Owner agrees to
indemnify Architect against claims arising from any reuse of. or alterations made to, the Work
Product not authorized by Architect.
10.1.4 Modification and Reuse by Architect. Architect shall have the
right to retain and make copies of the Work Product and to reuse any of the constituent parts of
Architectural Design or Work Product on any other project. except for any unique or distinctive
architectural components or effects, which taken independently or in combination, would
produce a project with substantially similar or distinct features.
10.1.5 Architect's Consultants. Architect agrees that all consultants
retained by Architect to provide any services on the Project shall expressly agree in writing to be
bound by the terms of this Section 10.1 to the same extent as Architect.
10.2 Insurance.
10.2.1 Errors and Omissions Liability. Architect shall provide errors
and omissions liability insurance on an aggregate limits "claims made" basis in an amount not
less than Two Million Dollars ($2,000,000). Architect shall either (i) maintain the specified
levels of aggregate limits "claims made" insurance for no less than three years after completion
or termination of Architect's services under this Agreement, or (ii) provide tail coverage for
claims, demands or actions reported within six (6) years after completion or termination of
Architect's services under this Agreement for acts or omissions during the term of this
Agreement.
10.2.2 General Commercial Liability. Architect shall maintain at all
times commercial general liability insurance and excess liability coverage on occurrence form
basis (standard, unmodified) with products and completed operations coverage in an amount not
less than One Million Dollars ($1,000,000) per occurrence and Two Million Dollars
($2,000,000) annual aggregate.
10.2.3 Worker's Compensation. Architect will maintain at all times
such worker's compensation and employer'S liability coverage insurance as required by the laws
of the State in which the Project is located and any other state in which Architect or its
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employees perfonn services for Owner. The policy must be endorsed to include a waiver of
subrogation.
10.2.4 Additional Insureds. Upon Owner's request. Architect shall
have Owner and Owner's lender, if any. named as additional insureds under all of Architect's
liability insurance policies (not including errors and omissions and workers' compensation
insurance).
10.2.5 Certificates of Insurance. Architect shall provide certificates of
insurance issued by the insurer to Owner for each policy required tmder this Section 10.1 and, if
requested by Owner, copies of each insurance policy. Each certificate issued to Owner shall
contain the following covenant of the issuer: "Should any of the above described policies be
cancelled before the expiration date thereof. the issuing company will mail 30 days written
notice to the certificate holder."
10.2.6 Architect's Consultants. Architect shall require its consultants
to maintain at all times insurance coverages consistent with the consultant's role on the Project
and reasonably acceptable to Owner.
10.3 Recitals and Exhibits.
The recitals above and the exhibits referred to in this Agreement and attached
hereto are incorporated into the agreement as if set out in full in the body of the Agreement. In
the event ofa conflict between any exhibit and the body of this Agreement. the Agreement shall
control.
10.4 Counterparts; Facsimile Transmission.
This agreement may be executed in counterparts, each of which shall be deemed
to be an original. but all of which, taken together. shall constitute but one and the same
agreement Delivery of an executed counterpart of a signature page to this agreement via
facsimile transmission shall be as effective as delivery of an original signed copy. provided that
an original signed copy shall be delivered to the party entitled thereto within five (5) business
days after such facsimile transmission.
10.5 Attorneys' Fees.
In the event of any controversy. claim or action being filed or instituted between
the parties to this agreement to enforce the terms and conditions of this agreement or arising
from the breach of any provision hereof, the prevailing party will be entitled to receive from the
other party all costs, damages, and expenses, including reasonable attorneys' fees, incurred by
the prevailing party. whether or not such controversy or claim is litigated or prosecuted to
judgment. The prevailing party will be that party who was awarded judgment as a result oftrial
and detennined by a judge as the prevailing party.
PROFESSIONAL SERVICES AGRI;EMENT (ARCHITECTURAL SERVICES)
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This agreement shall be governed by the laws, including conflicts of laws, in the
State of Idaho as an agreement between residents of the State of Idaho and to be perfonned
within the State ofIdaho.
10.7 Venue.
As a material part of the consideration for this agreement, each of the parties
hereto agrees that in the event any legal proceeding shall be instituted between them, such legal
proceeding shall be instituted in the courts ofAda COtmty. State ofIdaho. and each ofthe parties
hereto agrees to submit to the jurisdiction ofsuch courts.
10.8 Grammatieal Usage.
In construing this agreement, feminine or neuter pronouns shall be substituted for
those masculine in form and vice versa. plural terms shall be substituted for singular and singular
for plural in any place in which the context so requires. and the word "including" shan be
construed as ifthe words "but not limited to" appear immediately thereafter.
10.9 Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs. legal representatives, successors and assigns. Architect shall
not assign its rights heretmder, nor shall it delegate any of its duties hereunder, without the
written consent of Owner. Owner may assign this Agreement to any affiliated entity or to any
lender providing construction financing without Architect's prior written consent. Architect
agrees to execute all consents reasonably required to facilitate such an assignment. If either
party makes such an assigxunent, that party shall nevertheless remain legally responsible for all
obligations under this Agreement, unless otherwise agreed by the other party.
10.10 Headings.
The headings contained in this agreement are for reference purposes only and
shall not in any way affect the meaning or interpretation hereof.
10.11 Additional Acts.
Except as otherwise provided herein, in addition to the acts and deeds recited
herein and contemplated to be perfonned, executed and/or delivered by the parties, the parties
hereby agree to perform, execute and/or deliver or cause to be performed, executed and/or
delivered any and all such further acts, deeds and assurances as any party hereto may reasonably
require to consummate the transaction contemplated hereunder.
10.12 Time ofEssenee.
All times provided for in this agreement, or in any other document executed
hereunder, for the performance ofany act will be strictly construed, time being ofthe essence.
PROfESSIONAL SERVICES AGREEMENT (ARCHITECTURAL SERVICES)
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All notice between the parties shall be deemed received when personally
delivered or when deposited in the United States mail postage prepaid, registered or certified,
with return receipt requested. or sent by telegram or mail-o-gram or by recognized courier
delivery (e.g. Federal Express. Airborne, Burlington, etc.) addressed to the parties, as the case
may be. at the address set forth below or at such other addresses as the parties may subsequently
designate by written notice given in the manner provided in this Section:
Owner:
With a copy to:
Architect:
With a copy to:
To be determined by Owner. Upon Owner's selection of
its authorized representative, Owner will provide Architect
the name and contact information fol' such representative.
Office ofthe City Clerk
City ofMeridian
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10.14 Rights and Remedies Cumulative.
Except as otherwise expressly stated in this Agreement, the rights and remedies of
the parties are cumulative, and the exercise by any party of one or more of such rights or
remedies shall not preclude the exercise by it, at the same time or different times, of any other
rights or remedies for the same default or any other default by the other party. In the event of a
default, the parties have all of the rights and remedies afforded in law or in equity, except as
provided herein to the contrary.
10.15 Third-Party Beneficiaries.
Nothing contained herein shall create any relationship (contractual or otherwise)
with, or any rights in favor of, any third party. Architect's duties and responsibilities shall not
relieve any other party, including Construction Manger and Contractors, from their duty to fully
and faithfully perfoIDl their contractual and other obligations to Owner.
18.16 Integration; Waivers.
This is the entire agreement between the parties with respect to the matters
covered herein and supersedes all prior agreements between them, written or oral. This
Agreement may be modified only in writing signed by both parties. Any waivers hereunder must
be in writing. No waiver ofany right or remedy in the event ofdefault hereunder shall constitute
a waiver of such right or remedy in the event ofany subsequent default.
10.17 Severability.
If any term or provision of this agreement shall, to any extent be determined by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this agreement
shall not be affected thereby, and each term and provision ofthis agreement shall be valid and be
enforceable to the fullest extent permitted by law; and it is the intention of the parties hereto that
ifany provision of this agreement is capable of two constructions, one of which would render the
provision void and the other ofwhich would render the provision valid, the provision shall have
the meaning which renders it valid.
[end oftext]
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The parties have executed this Agreement effective as ofthe date first set forth above.
AITEST:
"Owner" CITY OF MERIDIAN,








S e Simmons, President
J!I,bb
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STATE OF IDAHO )
: ss
County ofAda )
On this ---It!!:::. day of July, 2006, before me, a Notary Public, personally
appeared TAMMY DE WBERD and WILLIAM G. BERG, JR., known or identified to me to be
the MAYOR and CITY CLERK, respectively, of the CITY OF MERIDIAN, who executed the
instrument or the person that executed the instrument of behalf of said City, and acknowledged




: \t : :
• I •\ # •.~~~~•..
llsr.w-
Notary Public for Ida1\o
Residing at: r~ lb&\, I ,JtJ
Commission expires: IQ-. tor- ((
STATE OF IDAHO )
: ss
County ofAda )
On this II~ day of July, 2006, before me, a Notary Public, personally
appeared STEVE SIMMONS, known or identified to me to be the PRESIDENT of LCA
ARCHITECTS, P.A., an Idaho professional corporation. who executed the instrument or the
person that executed the instrument of behalfof such corporation. and acknowledged to me that
such corporation executed the same.
(SEAL)
/kt. ~~
Notary Public fof Idaho
Residing at: A~ ~~
Commission expires::pOll
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DrawinSls & Soecifications and Bid Documents
Bid Documents
DrawinSls& Soecifications
Phase 5 East ParkinSl Lot
Phase 4 Plaza & Site Imorovements
Phase 4 Plaza Redesi
Phase 3 Securitv/Audio-Visual Revision
Phase 3 - Final Clean
Phase 4 Plaza RedesiSln
Phase 3 Interior SiSlnaSle
Phase 4 Plaza & Site Imorovements
Phase 3 Interior SiSlnaSle
Phase 3 Tenant Imorovements/ MEP
Phase 3 Tenant Imorovements/MEP
Phase 3 Securitv/Audib-Visual Revision
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9056 W. Black Eagle~ve
Boiso. ldaho·83709 '\ .
Re: Proposal for Phase IT Subsume. InVestlgaetOIl
At the former Meridian Creamery
MericliaD, Idaho
Dear Mr. Bettis:
In response: to your request. Materials Testing and InspectioD, Inc. (M11) is pleased to submit the following
proposal for the perfOI'JD8l1Ce of a Phase U SUbsurface Invc:stigauon at the above referenced site. It is
unclcrstood that a suspected. petroleum. release was discovered on a portion of the former Meridian Creatnery,
Meridian, Idaho. This investigatiOD is to identify the contamjnants of concern, determine the full lateral and
vertical exteDt of tho contamination and to determine the most apPIopriate approach for the project, such as
.. performing a ri3k bescd analysis or through remediation by removal ofthe source area.
MTI propo:JCS to investigate the presence and extent ofsoil and groUDd~ COntaxninatioD associated with the
above-defined areas in the foUowing manner:
1. J.ustal1 at least eight excavated test pits using II- steel tascked boe at separate locations on the site;
2. Peiformon-sm: sc:reeniDg of test pit locations using .field tecJmiques and equipment;
3. CoHea~ $Oil and ground water grab samples in. at least eight locations on the site;
4. Subotit the samples for coa1irmation analysis tot site specific contaminants ofpotcD1ial t.oneem;
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It is pxoposed that the fees for the pettOl'Jlla2K:e of the outlined services be dctcm1ined on a wit feo basis, and
that services be provid~ in accordance with the attad1cd MT1 General Conditions for Environmental Site
. Assessment Services, whkh arc inCOXPOnltcd ioto and made part of this proposal. Additioaal work IeqUired
beyond the scope ofservices included in thia proposal is DOt anticipated butifnccdect wiD be invoiced OD a umt
fee basis, inaccordancewith~unit rates listed below. The following estimated.fcea for yourproject are based
upon the items aod quantities quoted (this is not a ""Not to Exceed" quote). All services and fees wbicb are
beyoJid the scope ofthis catimatc will be charged atour~meso
a
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This amount will Dot be~without advanced justification to and authorizationby our client. Please note
jf ground water contamination is disclosed, .further investigation and notification to the Idaho DBQ may be
requited. MTI will proceed with the work upon receipt of a signed copy of this proposal, intact. MIl
appreciates this opportuDity to be: ofservice to you. Please fee) ftee to contact us to answer any questions you
rnay have concemIng this proposal.
Respectfully sublDitted,
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o £nvImM1enIIllt~ Q Geotechnfcal~ 0 CoM~MaledaIsTestfn, Q SpeclailnspedIcns\
PROFESSIONAL SERVICES CONTRACT
1lIS AGReEMENT Ie made and ente1ed Into e1JedIve this Jbursday, FCbnerv '5. 200Z by and belween PerRA. INC. reuENl") and .
MAlCRlAlS TESTING &INSPECl1ON, fNC. rcoNSUlTANT) and Is made wiCh reI'efef1ce to the following fads and cbjec:llve8:
RECITALS:
WHEREAS. CueNT~ 10 have Pm Petform·. , ....... subsumg Inv!stj9!tJon rn M&9J'dMc. _ ... Propo!!' CExh1MI-A-,
em .... abcIve referenced""~ teferred to • the ·P'*'=t-).
NOW, lIfEReFORe. In OCJM/der.Ition of their fWlUl' covenattb. CUENT and CONSULTANT herein eQR!e. rn aespect of the pedotmenc:e of==matertar. teeaftI and ccnstrudton inspeclion selVJ0e5 by CONS~TAHTand Ihe PIIyment far~ seMa:s by ClIENT, lila set
I. SCOPE OF SERVICE. Tha servfcles 10 be pedonned by CONSULTANT ..., this Agn=ement 8t8 desctibed In Exblbit -A- 8ltad\ed
hereto. and IncOrporated herI!lft bt tJlbre~ as tho\lgh fuIy xl fDI1h. Awy estinllled qRldities conIaIlncd In exhibit W are estfr1Iatl:s
onI1 Mel cueHT..... that CONSULTANT Is entitled to payment for I88SOI'Iabfe services rendered In 8XC8SI1Ifthe esIImaflIcI qtIlIntiUea
sndfotCClSt laura as deIc:ribed In Exhiblt-A".. '
It PAYftU!NTS TO CONSULTANT. CUENT shall pay CON$ULTANT fat the services rendered heleUnder in 8CCOtdance WftlI tile fee and
payment achedUIe 8f2Icbed. hereto as E;xhi)it W'. CONSULTANT shall submit MOI\\hIr statements rot seMcea rendlIfed and tot
n!ImbUrIatlIe VJCPt" tnc:urred. AdmItaisCratlve atIdIor IIlllnagement lme for report revrew and preparation. schecfUIe cNngq, :If1d ohr
prqec:t NblleClIICtIVIlIes ... be edded to 1M Inspecto(anechnldatt'. time. AI moftOIlyatatements ~UbmIlted to a.IENT sIlaII be due and
p8)'ebIe etthe time Of the biIIftg unless oCharwise spedIed in this Agreerne:nl " ClIENT falls toPllY CONSULTANT within th!ICy (30) d8YS
.fbw receipt oIrnemthIy ......nIs It:lr servbJs nmrIered end far reirnbun:able upenses lnam:d. ClIENT !Igfe8S to pay one petcent,C1%)
"'terestper manIh until U19 montIlly atdements aI'8~ In M. CLIeNT fUrther egfees that nonpayment ofmonthly statemenla beyond •
seventy.ht (75)d8y period conatltUtes a matertar breech of thf5 Agreement WIth the exceplJon of reasonablJ disputed Bmouncc that upon
written notJce torn CONSULTANT. the dtrty. obllClations and teSPOf'lSibiJilies of CONSULTANT under _ Aoreel'Ilent ..~ In
IIIch event CUEHT shall promptly pay CONSULTANT for al fees. ch8rges end servtces as outlined In ed1IbIt W/J{' provided by
CONSUlTANT up to 1bBdate d.emination. .
'''' SERVICES. CONSULTANT will act for WENT in a professional menner. using that degree of caf8 and G1d1l cmfInarily axu:ised by .m
oonsiStent with tile at8ilCf8rde 0I1ha professional praotidng 1ft !he same 0( shnlW 100000ly of the Prqect site. CONSULTANT moMs no
warrantr. eIlh.. ..-essect or~. as 10 Its lind.. rccarnmendatlons. spedlicatlons or professIon8I adVIce. CONSULTANT wiI1
Pf'Ol'ide 0Ilfy those seMca Chat, in the OPtion of CONSULTANT. lie VIiIhfrI the lKhnfcaI and protessfanat ... 01 apet1iee of
CONSULTANT 85 aetli:lrtb In echtit W end whic:h CONSULTANT,. adeqUately statred afld equfpped to pedann. CUEN1' shaI request
in wriIfng r ClIENT desket CONSULTANT to provide aeMces oubfde 01 the scope of services desc:ribed-In &hRJIt W. abc:htld IlenIto.. '
CONSULTANTshall advise CUENT In wridng 01 any setVfc:es that lie ouI$ide the technfc&f end profaaslonel expetIISll ofCONSULTANT.
IV. SAMPLE DISPOSAl.. UnIesa oCh8IWIH agteed to in writing. samptes! fIImOVI!d bam PraJecI site by CONSUlTANT to a labondory wII.
upon c:am)llelion of teICIftG, be disposed by CONSULTANT or the IaboAtOlY. WENT fuIthet... tile cost lor cIsposaf ofHazaRfous
Matedaltf81nc1ude the chatacIetitedan costs ahlll be bome byCUENT.
V. QJENT'S R!SPONSI8IU11E8. CUEHT or WENT'S~ ....l1tal.fves WIll flRI'dde CONSULTANT with aD revised and qxfated
plans, speciJIt:atIons addencIa. Change 0Rters. 8flPRlWd atlop cIr.PMftgs and any other tnbTnatOn for 1he pnlper perfotmance of
CONSULTANT pUrauanl tI Ibis Agl'88nMl1t CONSUlrANT'lShaII ftOt be respoMIbIe fOr eny emxs 3IVJI« omIscJoqa In the perfclrn1:InQIe of
CONSU1.TANT~ wortc or ceMce8 nmdered AlSUItIng Inlm ClIENT'S failure to pnMde CONSULTNIl' with mrsechilld updated plan••
spec:ifiCit1lol.. addenda. dIenge orders. approved sIIOp cnwrnp and oUIer lnfocmatICln for the prapef perfofm8nce Of CONSUlTANT.
Ca.JEN1'W1......,and P'cMcfe IIOCeIS to each IRa In which it~be necessasy for CONSULTANT to perform its work).
VL INSURAHCI!. CONSU\.TAKT Sba\I eecw8 and ptalntafn thfoughout the full pariad d this Agteemettt M,lffidenIIn8ufanCe t!) protect It
....troIR ClIaIisN under eppGcabte Wcftcrneds CocnpenlSaUon Ads and tioIn dalms lor badlI1lnjufy, de8Ib or properly demap as
may ..... tam the~ d seMoes under this AQnIement. In addition. CONSUlTANT sltalt SI!CIn and.....1lrougIlout lie
fUI pedod 01 AgreeIMnt $UfIdent Plafcssionat UabIIy~ to ;RCect it~ from cfUnS arising tom limn",~
resulGftg rnm PfQJIstlonel ServIces.
VI. DEMPTIOMSOP COHSlLTAH'I'S RESPONSIB!UTJES. CONSULTAHr shall not be~ for lIdSandfClf'omMIonI tIen, I*tY
orparhe 1IWoMtd· 1ft the design Oftha~ or tile faIfunI 01 any eoatlliild.or or SubconCrador to conmsct.,especl 01 the PJqed.ht
aecordanee with til. c::ontIXt doa8rIenIs. Of in~ Wiih~ COI\tained 1ft any c:onapondence CII' ....
reconunendaIIon ISsued by CONSULTANT. COHSUlTANT Is not 8UIhatIzed to rewke, eICef. relaX. enlarge'or ......,~
oftl1o ProjectS epedIcetJone or oChet CXNdracC doc:uIr1ontt. noria appnMt ",accept IIiJJ pordon Of the wort<. unJess~ auUtortzad
in wfttirv by CLIENTor Ills 8lItIorizecI tepIe8enfatiVe. CONSUlTANT...not have the~ofsejedIon or the right to stop work. e«:ept
for 8UCh petIodc II mar be raqund to CIDftdud S8n'IClffng. testlng, tw fnspecUon 01 opera1Ion8 coveted by tllfa Agniemenl CONSULTANT
,. . not.,. Ballte lJr-c1:J!n8g8s hlSUIdng hm Ihe.etrons or fn8cIions of fIftY governmental DgefIdes. m:IudIng but not Imiled to. pennit
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o Envfrcnmenlal seMcea 0 GeotIIc:hnIc:aI Eng!neerf19 Q CGnstrudJon Materia..Tes!I!g Q Spedallnspodions
~ envIftm1eftt81""*' ftPOrta, gavell1llMlntal buJldIng~ decIIcatIoJIa. general plans and emendtnents thereto. zcning
mllttea.lClIlGlItfofta arcanaolldrldans, use oro:andftlonafusepermlls ancflotbuIdlng pemliCs: \.
VIII. CHANGES IN SCOPE or WORK. CUENT, wiIhout InvaIcIaIing this~map older~ _ Gte scope or d'Iarader of seMces·
8Ildfor walk perbmed by CONSULTANT.....~ ar Inet8asIng 1M emount of CONSULTAHrS WOIk or aeMces. AI sUd\
~ in the wade andlot SeMl:aS petforMed by CQIIlSULTANr shell M authorized by • wriltMch~ cxder signed by WENT and
••b8 pedonned under 1he applicable ceans 8M conditIcms 01 d\ts AgIeemenL CONSUlTANT shall rd be ClbIIgated to pedunn any
dlangea In lie scope or chateder of tile work 8ftdIot teMces until CONSUt.TANT Is In reQIpt f1I • written dl8nge ordw 8JQncld by
CUENTand Bfgned by CONSUlTANT IncfIc:atJng Itsagrawaant~.
IX. UMlTA'11ON OF UABIJTY. ShoUld M11 or any of lis ,........~ be band to haw tM!leJl negligent in lite perfonunc:e 01 il8
WOfk. «10"-tRI8da and bleached any upresa or mplIed W8InIIl1. represenIaUoQ or c:onfJad. CIent. aI pMIea e:tanIng thlaugtl CVeftt
- ......~ to~ In any war reled upon Mtrs WDIk. agree that the IIUIlImtm~ amount 01 the Bability ofUTI. b
ofIcers.~ and..shall be IIJnited 10 55,000.00 or 1be1otaI8tnOUI1l ofth. lee paid to am under Ifds Agreement Dr the IImlof
anyoptional. aent-pureb8sed 1nstIr8nce, whichever Imourit Is lesser.
X. COMPENSATION FOR SERVICES RENDERED, WENT racognas that lie esUmata noIed in e6IIblt "A" (If provfded) wu ob1aIned
thoUgh • cliIIgeht fN8Iu8tkln of !he CClf'dJ8c( dOG\mentS and scheduled discussions with the Owner. relevant subccnttactanl and lite
genera' conlrador. CLIENT recognizes thet the testing and InspecIIon Indusby, and the services rendered herein UlldlJr this fXII'Ilnsd. ere
schedule driven and are as mandated by Ihe schedurIng and mannifIg of the COJ\tradol(s). Should such Itema, for earnple. sa the quantitV
of concrete pt.IcemllJ1t, hid or shap st,Bel walding~ or n1~nry placeMent dolya alter from that quoted wlthat -our propos-aI.
CONSULTAHT shafta entitled to compensatfon for seMeet rencfeIM.
XL OVERTIME AND 8IUJNG MINIMUM. cueNt~ue tie attac:hecl ElCbiblt "A" whIcI\ outlines billing I1lIIIlmums of twa (.2) hours far
any ..~, tendered ortaD. In acScliticn, CUSNT recOgnIzes fh8t,.Oft oacasJQn. dUe to the schedUle of the confrecCor or relevant
~ ClCCIlSIonal overtme WIIJ be encountered. Due to lhe nature of the construc:lloft bUsIness. CONSUl.TANT WIll have nC)
notice of t1lIs uAtI the dey ths said ovanime occurs. CUENT II!JRleS ~o compensate CONSULTANT for such ovetlIme.
XII. UNlTATJON OF SERVICES PROVIDED. The services~d pursuant to Ihll agreement are Intended solely for the use and benefit 0'
the CUeNT aa noted aboYe. No other person or eMily sbeII be enltllecl to rely Oft (he aeMc:es. oplnIons, recolMlendatJan.. pI;N1s. or
spec:lIcatIons pnMded pursuant to this agreement withOIJl fhe e)lphtssed WI'ilMn consent rICONSULTANT.
XU" INOEMNIIY. CUENT agrees to defend. indemnify. ancI ho/d CONSULTANT, Its oIJiClllS. cINc;(ars, emploJees. agents and Independerrt
contrectors """lese froIr1 any and Qfl claims. suita or Jiebllity rot pe..-onallnjUry, de. AI.... property damage, dam8ge 10 natural
resounlel. 11Mor peaalty artsIng or alleged to ,... atiseIl out of pedorniance of CONSUlTANTS work to Itle utenl that sveh daIms or
dllmllgeS wen: due to lbe negflgence of the CUENT, except 10 the extent dUe to gross MgGgenat or Intentio~wrongfUl oonduct of
CONSULTANt. WENT fw9Ier 8greet to comp9lI8ate CONSULTANT fer all costs. expenses and ,.,. reasonabIJ lncutred 1ft defending
any au<:h claim, inclUdIng court CClSIS and attorney's foes. In the event CLIENT 5haI bdnlI any adlon again$tCONSUlTAN1', ID tile utent
CONSULTANTprevails In sud\ edIon. CliENT shaD provide the same c:ampeftsatlcn.
XlV. PROVISIONS SEVERABLe. The~bility or invalidity of arry pn:MsIaR. or provlsfans hen=oI shall flOt tender any other~
orprovI!Ions unenfmleeble or 1IMlIId. NothIng In the Agreement shall f'iII(eve ItT/party froln Ita ntSpOnsibf1lU8s under Jaw or CXJftIrad.
'IN. LOCATION OF AGREEUDT ANb DURATION OF PROPOSAL T1tII~ Is 1l0V8llllld by the laws of IIw StIR 01 Idaho. .... Is entaft
fI\IG the COvntr~Ad-.Citfof~. TIle ~ac:hedJ'nlpoaf .... remain valid and in effect for 180~ from the date Wfftten in beloW.
ThIs agN8R1erIt tDnI:aIns the 'enthl and Inlegrated Agreement between WENT and CONSULTANT end~ all prior~.
~ or ........ dhe' wrtt\en or oral. 1llfII agnM!m8r'i cannot be amended M modiled~ by a WIftfen Agreement.
.-cutedby nchoflie pwtJes hereco. ThJsAgteement IG c::overed by Ihe 1aW8 or...~of ldatlo.
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EPA 1270C latins by Analck Labs.CATL)
ADllysls Dlte
Test Re4tuested MeL Ravlt Units MDL Method Completed AnII)"St
Acenaphthene 5.31 mglkg 1.25 EPA 8270 316120C11 ATL
Acenaphthylene <l.25 mglkg 1.25 EPA 8270 3/612007 ATL
Anthracene 3.24 mglkg 1.25 EPA 8270 3/6/2007 ATL
Benzidine <1.25 rnglkg 1.25 EPA 8270 3/6/2007 ATL
Benzo(a)anthracene 5.55 rng/kg 1.25 EPA 8270 3/6/2007 ATL
BenzO(a)pyrene 3.05 rnf/kg 1.25 EPA 3270 3/6/2007 ATL
Benzo(b)nuoranthene 3.03 rnglkg 1.25 EPA 8270 3/6/2007 ATL
Benzo(ghi )perylene 6.76 mg/kg 1.25 EPA 8270 3/6/201)7 ATL
Benzo(k}nuoranthene 1.83 mglkg 1.25 EPA 8270 3/612007 ATL
4-Bromophenyl phenyl ether <1.25 mglkg 1.25 EPA 8270 3/6/2007 ATL
Butyl benzyl phlhalate <1.25 rngJlrg 1.25 F.PA 8270 3/6/20!)7 ATJ.
4-Chloro-3-melhylphenol <1.25 mglkg 1.25 EPA 8270 3I6l2OO7 ATL
4-Chloroaniline <1.25 mglkg 1.25 EPA 8270 31612007 ATL
Bis(2-chIOlOethoxy)rnethane <1.25 mglkg 1.25 EPA 8270 3/612007 ATL
Bis(2-chloroethyl}ether <1.25 mg/kg 1.25 ErA 8270 3/612007 ATL
Bis(2-chloroisopropyl)ether <1.2S mglkg 1.25 EPA 8270 3I6l2OO7 ATL
2-Chloronaphthalene <1.2S mglkg 1.25 EPA 8210 31612fYoY1 I\TL
2-Chlorophenol <:1.25 mgIkg 1.25 EPA 8270 31612fXf1 ATL
MC'J. & torllXilnuon ConI.,llillOlim Lc,-.r
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EPA8270C toeatiasby An:lttt L:abs.(AU)
Analysis Date
Test Requested MCL Result {Jnits MDL Mechod Compleced AnII)'St
4-Chlorophenyl phenyl ether <125 mgltg 1.25 EPA 8270 31612007 ATL
Chrysene 6.59 mglkg 1.25 EPAS270 3/612007 ATL
Di-n-butyl phthalate <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
Di-n-octyIphthalate <us mgIkg 1.25 EPA 8270 ll6l2Of11 ATL
Dibenzo(a,h)anttvacene 5.90 mglkg 1.25 EPAS270 3/612007 ATL
Dibenzofuran <1.25 mglkg 1.25 EPA 8270 31612007 ATL
1.2-01ch1orobenzene <1.25 mg/kg 1.25 F.PA 8270 31612007 All.
1.3-0Ichlorobenzcne <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
1.4-OichlOlobenzene <1.25 mgltg 1.25 EPA 8270 3/612007 ATL
3.3'-OichlOl'obenzidlne <123 mglkg 1.25 EPAS270 3/612007 ATL
2.4-Dichlorophenol <1.25 mgIkg 1.25 EPA 8270 3/612007 ATL
Oiethyl phthalate <1.25 mGlkg 1.25 EPA 8270 3/612007 ATL
Dimethyl phthalate <125 mglkg l.2S EPA 8270 l/6I2OO7 AU
2,4.-Dimethylphenol <1.25 mglkg US EPA 11270 31612007 AU
2.4.-Oinitrophenol <US mg/kg 1.25 EPA 8270 31612007 ATL
2,4-0inUrotoluene <1.25 mglkg 1.25 EPA 8270 3/6/2007 ATL
2.6-Oinitrotoluene <1.25 mg/kg 1.25 EPA 8270 31612007 ATl
1.2-0iphenylhydrazine <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
Bis(2-ethylhexyl)phthalate <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
Fluoranthene 1.69 mgll-g 1.25 EPA 8270 3/612007 ATl
Fluorene 7.22 mlllkg. 1.25 EPA 8270 3/612007 ATl
Hexachlorobenzene <1.25 mglkg 1.25 EPA 8270 .l/6120m ATL
Hexachlorobutadiene <1.25 mglkg 1.25 EPA 8270 3/612007 ATL
Hexachlorocyclopent8diene <;1.25 mg/kg 1.25 EPA 8270 31612007 ATL
Hexachloroethane <1.25 mglkg 1.25 EPA 8270 3/612007 ATL
Indeno(1.2.3-cd)pyrene 5.38 mg/kg 1.25 EPA 8270 3/6/2007 ATL
Isophorone <1.25 mglkg 1.25 EPA 8270 3/612007 AU
2-Methyfnaphthalene 3.4H mglkg J.25 J:;PAS270 3/612007 ATL
2-Methylphenol <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
4-Methylphenol <1.25 mglkg 1.25 EPA 8270 3/612007 ATL
Naphthalene <1.25 mglkg 1.25 EPA 8270 3/612007 ATL
2-Nitroaniline <1.25 mg/kg 1.25 EPA 8270 3/612007 ATL
t.K:L.~ConIaml_Mt.a'cl
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ErA 8270C hItiacby An.1tck Labs.(.-\.Tt)
ADalysis Date
Test R~~uested MCL Result Uuits MDL Method Completed AnaI)'St
3..Nitroaniline <1.25 mglkg 1.25 EPA 8270 3I6J2OO7 All.
4-Nltroaniline <1.25 mg/kg 1.25 EPA 8270 3/612007 All.
Nitrobenzene <1.25 mglkg 1.25 EPA 8270 316/2007 All.
2..Nilrophenol <1.25 mgltg 1.25 EPA 8270 3l6/2O(f1 All.
4-Nilrophenol <1.25 mglkg 1.25 EPA 8270 Ji6I2OO1 A11.
N-Nitrosodi-n-propylamine <1.25 mg/kg 1.25 EPA 8270 3/6/2Of11 An
N-Nitrosocimethylamine <1.25 mg/kg 1.25 FoPA 8270 316/2007 ATJ.
N-Nitrosodlphenylamine <1.25 mglkg 1.25 EPA 8270 31612007 All..
Pentachlorophenol <125 mg/kg 1.25 EPA 8270 31612007 An
Phenanthrene 14.1 mg/kg 1.25 EPA 8270 3/612007 A11.
Phenol <125 mgltg 1.25 EPA 8270 31612007 ATL
Pyrene 9.87 mglkg 1.25 EPA 8270 31612007 An
1.2,4-Trichlorobenzene <1.25 mg/kg 1.25 EPA 8270 31612007 ATL
2.4.S-Trichlorophenol <1.25 mg/kg 1.25 EPA 8270 3i6I2007 ATL
2.4.6-Trlchlorophenol <1.25 mglkg 1.25 EPA 8270 31612007 An
Phenols <1.25 mgltg 1.25 EPA 8270 31612007 A11.
Carbazole <1.25 mglkg 1.25 EPA 8270 3/6I2Off1 A11.
Azobenzene <1.25 mgIJ.-g 1.25 EPA 8270 3/612007 An
Acetone <0.125 mglkg 0.125 EPA 8260 3/612007 DMB
Benzene <0.025 mglkg 0.025 EPA 8260 3/612007 DMB
Bromodlloromethane <0.025 mglkg 0.025 EPA 8260 31612007 DMB
Bromodichloromethane <0.025 mg/kg 0.025 EPA826Q 3/612007 DMB
Bromoform <0.025 mclkg 0.025 EPA 8260 3/612007 DMB
Bromomethane <0.025 mglkg 0.025 EPA 8260 31612007 DMB
n-Buty/benzene <0.025 mglkg 0.025 EPA 8260 3;612007 DMS
see-Butylbenzene <0.025 mglkg 0.025 EPA 8260 3/612007 DMB
tert-Butylbenzene ...-0.025 mglkg 0.025 EPA 8260 3i612oo7 DMB
Carbon tetrachloride <0.025 mg/kg 0.025 EPA 8260 3/612007 DMB
Chlorobenzene <O.02S mgltg 0025 EPA 8260 3;612007 DMB
Ch/oroethane <0.050 I\1g1tg o.os EPA 8260 3/612007 DMB
2-ehloroethyl vinyl ether <0.025 mglkg 0.025 EPA 8260 31612007 DMB
Chloroform <0.025 rnglkg 0.025 EPA 8260 ]/612007 DMB
Ml..'L .1\1.xn.... ConIomiIlIll..... t.e-'d
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EPA 8270C 'alilll by Anotek Labs.(."-"IL)
Analysis Date
TestRequested MCL Result - Volts MDL Method Completed Analyst
Chloromethane <0.025 mgItg O.02S EPA 8260 31612007 DMB
2·ChlorotOluene <0.025 rnglkg 0.025 EPA 8260 3J6f}J)07 DMB
4-Chlorotoluene <0.025 mglkg 0.025 EPA 8260 3I6l2OO7 DMB
Oibromochloromethane <0.025 mglkg 0.025 EPA 8260 31612007 DMB
Oihromomethane <0.025 mg/kg 0.025 EPA826C) 3/612007 DMB
Di~lorodi.uoromethane <0.025 mglkg 0.025 EPA 8260 3/612007 DMB
1.2"()ibrom~htoropropane <0.025 mg/tg 0.025 F.PA 8260 31612007 DMR
Ethylene Oibromide <0.025 mglkg 0.025 EPA 8260 )/612007 DMB
1.2-Dichlorobenzene <0.025 rnglkg 0.025 EPA 8260 3I6l2OO7 DMB
1.3-Dichlorobenzene <0.025 mgll-g 0.025 EPA 8260 3/612007 OMB
1,4-0iehlorobenzene <0.025 mgIL-g 0.025 EPA 8260 31612007 DMB
Trans-1.4-Oichloro-2-Butene <0.025 mrJkg 0.025 EPA 8260 3I6l2OO7 OMS
1,1-OichIoroethane <0.025 meJtg 0.025 EPA 8260 3/612007 DMB
1.2-Oichloroelhane <0.025 mgltg 0.025 EPA 8260 31612007 OMB
1.1-Dlchloroethene <0.025 mgltg 0.025 EPA 8260 3/612007 DMB
cis-12-Dichloroethene <0.025 mgIkg 0.025 EPA 8260 31612007 OMB
trans-1.2-Dichloroethene <0.025 mgIJ.-g 0.025 EPA 8260 3/6120rn DMB
Methylene chloride <0.025 rng/kg 0.025 EPA 8260 31612007 DMB
1.2-Dichloropropane <0.025 rng/kg 0.025 EPA 8260 3/612007 DMB
2.2-Dichloropropane . <0.025 mg/kg 0.025 EPA 8260 3/G/20rn DMB
cis-1.3-Dichloropropene <0.025 mylkg 0.025 EPA 8260 3/612007 DMB
trans-1,3-Dichloropropene <0.025 rnglkg 0.1>25 EPA 8260 3/6/2007 DMB
Ethylbenzene <0.025 mglkg 0.025 EPA 8260 31612007 DMS
Hexachlorobutadiene <0.025 mglkg 0.025 EPA 82GO 3/6/2007 DMB
2-Hexanone <0.125 mglkg 0.125 EPA 8260 3/6/2007 OMB
lsopropylbenzene <0.025 mglkg 0.025 EPA 8260 3;6/2007 OMB
p-Isopropyltoluene <0.025 mglkg 0.025 EPA 8260 3I6I20rr7 OMB
Methyl ethyl ketone <U.l25 mgn.g 0.125 ePA lJ260 3/612007 UMH
4-Uethyl-2-pentanone (MIBK) <0.125 mg/kg 0.125 EPA 8266 31612007 DMB
Naphthalene <0.125 mglkg 0.125 EPA 8260 31612007 DMB
n-Propylbenzene <0.025 mglkg 0.025 EPA 8260 3/612007 OMB
Styrene <O.02S mgll.-g 0.025 EPA 8260 31612()(TT DMB
MeL =MIIX_CCWIl_I_ Lc\'d
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EPA 8270C t.ming by Amkk /...:I1ls.C..\TL)
Analvsis Date
Test Requested .MCL ~~lIit UDits MDL Method COIDpleted ADII)'St
1,1.1,2-Tetrachloroethane <o.o2S mgltg O.02S EPA 8260 316I20ff1 OMS
1.1.2,2-Tetrachloroethane <0.025 mgltg . 0.025 EPA 8260 3/612007 DMB
Tet~hIoroethene <0.025 mgIkg 0.025 EPA 8260 316/2Of.Y1 OMS
Toluene <0.025 mglkg 0.025 EPA 8260 3I6l2OO7 OMS
1,2,3-Trichlorobenzene <O.02S mglkg O.02S EPA 8260 31612007 OMB
1,2,4-Trichlorobenzene
\
<O.02S mBJkg 0.025 EPA 8260 3/612001 OMS
1,1.1-Trichloroethane <0.02S mgll.., 0.025 F.PA 82M 'A/fiI2oo7 OMR
1.1.2-Trichloroethane <0.025 mglkg 0.02S EPA 8260 31612007 DMB
Trichloroethene <0.025 mglkg 0.025 EPA 8260 3I6/2Of11 OMS
Trichlorofluoromethane <0.025 mg/tg 0.025 EPA 8160 31612007 DMB
1.2,3-Trichloropropane <0.025 mg/kg 0.025 EPA 8260 316120ff1 DMB
Vinyt chloride <O.02S mglkg 0.025 EPA 8260 316120ff1 DMS
Xylene, Total <0.025 mg/kg 0.025 EPA 8260 3/6121)07 OMB
1.3.5-Trimethylbenzene <0,025 mg/L.-g 0.025 EPA 8260 3/612007 OMS
1,2.4-Trlmethytbenzene <0.025 mglkg 0.025 EPA 8260 3K512001 OMS
Diesel Range Organics Il,SOO mglkg 50 EPA SOl> 3/612007 CY
Gasoline Range Organics ~o.o mg/kg 40 £PASOl'; 31612007 CY
Oil Range Organics 12,400 mglkg 50 EPA SOl5 3/612007 CY
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, Environmental Services , Geotechnical EngIneering • Construction Materials Testing • Speciallnspedions
Keith Watts
City ofMeridian





Project: Meridian Oty Hall
Cowaetor: Pclra \ Inspector: Clark
Supplier: ICCO Truck 1#: 3102 Ticket #: 76809724
Mix ID: 3136522 f# Of Yards: 6.5 Report #: 07lsm
Location: North stair tower, elevation 4' to 8' r-
OIlo Mado: 7/16lf17 Specified CMU tID (psi): ISOO
Type ofCMU: Nonae1 l't, sIIlOOlh Grout fc: (psi): 2000
Illce
NGuiaal SizI: (in.): 8xlx16 Monar rc:(psi): 1800
Ambient Tempcnaure("F): 93' TIme Oroul 8IIcbed: 10:3OIm
T_pcraIlIroofGroutrF>: 86' Ti_ 6ruut I'IIallI: II:101m
Mortar 'I)-pc: Tempr:raturo ofMOlIU' rF):
MinI MIX ·l~p. f first 4lI hours: OiamceerofSpheric:al sea 6.S in.
UppuJLowerPIal.:n Diameter 11.5 ill. Rc4uired Uppc:rlLow« Bauinr: Plate ThickDcsa: 1.ISin.
Provlcted UoaerJl.ower BarinR Plalc: Thidcncss 1.BS ill.
ClltDlfll: ""17.07
• d ...... ..
A"11im RIlm RIIIm A"hm Hlllghl; .... 0lfTecl1 ~INllI QM'l'IICled
Dolo 1W,oge ~ouled Wdlh lJlngI h ~hl 11lIerlll prhm on lVeaASlM NlllAla F.IIlure OImpt...... FaibeMxle
10 ""-;"cd inDIra DIIe -re..c:d ? fncheoO fnch", fnches> dirnonaon F..cor 0411 ""'.in.) lDaII Ob=t S,englh.,., l-7Wuw
575lI .1Il19.(11 7 "'124, rsr yn 7.'" 7.f1J 15.90 57.10 131.4lIO 2).l!O
57S .1Il19.07 2B ,tug t4.07 yes 7.f1J 7.f1J 15.85 57.78 '07.2llD 1,1lllO
51EiO .... 19. f11 28 ,tlug t4.07 yes 7.f1J 7.f1J 15.50 57.16 109,- ·1,!lOO.
ConlxessiwStrength fA Masonry (average for the set fA 2B day prisms (psi»: 1,880
lfyou have questions conc:eming this report (c'"115758), please contact us immediately,
Respectfully submiued,
MATERIALS TESTING & INSPECTION INC.
~~
Reviewed by: George DuPont
Co.rporate Conslntclion Se",ices Manager
2791 S. VICIolyVktwWay. Boise 1083709 208-376-4748 Fax: 208-322-6515
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PROJECf: Meridian City Hall ' . "
City ofMeri~an .....' ~JLE COpy
33 E Idaho Avenue r,
Meridian. In 8364~ ,
. DATE: 211712009
REF: As Build documents
for Signature "
. ATTN: Eric Jenson
:WRin.... ·
. .:i '," ... ' . :'MR. .~ .! T4:'fi'-Il\N< ". . '.. - " " ., ,
D ShOD Drawinas o AmJroval o ADDroved as Submitted
0 Letter f~ YourUse o APDrovcd as Noted
0 Prints 0 As Requested 0 Returned After Loan
o C1lU1gO Order ' .. .0 Review and Comment o Resubmit..
IIfPIMI 0 Submit
0 SImples ,SRNT'VI.i·:;· - .'
.. o.
0.. Rotumed
0 SpcciflClllicms I~ AttIchcd 0 ReturnedlbrC~
IIIf OCher: ASI A RFI books Cl seoarare Cover Via: ILl OueD&
'STATUS
0001 2 As Build Drawings for Phase II - Core & Shell
0002 2 As Build Drawings for PbllSe III - TI Finish &
MEP's
'0003 2 A2. Build Drawings for Phase IV - Site Work &
Plaza
0004 2 As Build Drawings for Phase V· East Parking
Lot
0005 2 As Build Drawings for Phase VI ~ Interior
Signage
0006 2 RFI Books (2 sets of I thru 230)
0007 4 ASI Books (2 sets of I thru 168)
0008 2 34pages/ As Build Drawings From BusS Mechanical -
Plumbing
0009 2 39pagesV As Build Drawi~ ftom HobsQn • HVAC
0010 2 ~4pages V- As Build Drawings from Simplex Gri~1I -
S2pages/
Fire Sprinkler
0011 2' As build Drawings from Tri-State -'Building
. 37pagesl
Electrical
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1097 N. RQSAfUO mEEr • MER1t)IAN, IQ~2 • PHONE; (2081 323-45(10 • fAX: (t(!8}323"4SOi
PRO'ECT: Meridian Oty Hall # 060675 [)ATE: 8/4/2009
TO: Ot)' of Meridian REF: Punchlist SlQn Off \
33 EBroadway Averwe
A1"'tN:











ex:: .... "'-.""--- - _Jted:~-JiP.r::.. ."
" 'Crawford .
:::~lttmt:eltkltns~~tnf_tionandw.zy~i,,"~~Ifl1t#~()jIlds. ..hOltMin4llltkdre.cipletrt,or
thf UfJJluyN orogrmt~bk t" dIJl_ it to1hciI~ tec!pi£lIt.youare !tueby IKJt!Iifldkt<JnY~tion.~.or~ofthi8CfJ111/l1U1t1t:tlOil
1.J#friI;IJyproJribiIed. /fytJl4li1:1vf1 reccmd tills _icatiDn in emJI". p~tueInt~tfutroy. 'dIsc4rd. or ttMUthUltf/omt4tton.
PETRA93631006161
      D   
 y    l  Ig   
    
   Pt.!IlChIist Sign Off Sheet 
























The punclillst for MeridianCity Halt attached hereto and dated 11107/96, has been reviewed and found





BY (T.olI1 Johnson, Public Works)
BY (Steve Christensen)
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FEB 2 7" 2009
February 24, 2009
Jerry S. Frank, CEO
Gene Bennett, Project Manager
.' Petra Incorporated ' .
1097 N. Rosario Street
Meridian; m', 83642
RE: Change Order #2 Regarding Additional City Hall eM Fees
Dear Jerry and Gene:






Thank you'for your patience during our research into your fee request While we want Petra to
be fairly compensated for its management ofthe Meridian CityHall project, our first priority is
our o~ligation'~$e,:ci~n.sof.Meri~~19 assureg~ stewardship oftheir tax dQllars..' ......:.. . . .'. .' . : ". ~ . . '. -. .
.Our8rialJ.$iS'·()jYQt1I:r~,~~mtiSt·~~y begin With a review ofthe Agreement for
¢ODStruc.ti~¥~~~~tSemceS. ~',YQU ~ow, thisA~ent~' neg~titlt~9vera'
nUIp.~r. of~"wi~ ,each j>art;y ayaUing.itselfof legal repieSetiiationso that thetetms and
conditi~ns orthe,~~t woUld be fullyU1id~ Through the Agreement, the City
endeavo~ tocreafc a~1~tionS¥p with itS ConstruCtion ManagerWhereby the Pn>ject'would
be managed in the CitY's best interests. . .
Article 7 QfiheA~ment 8uows for an,equitable adjustment in the Construction Manager's
Fee ifsi~c.antc~ge to the Project materially affects Construction Manager 's,servictS.
Petra is requesting additional fees, as the result of incfeases in Project size, compleXitY, and
budget. Petra.and t4e City have been exchanging letters regatding this fee request-:smce"' ,
November 5 of2007. The CitY has reviewed the additional substantiation provided by Petra on
October 3, 2008'arid we ,are still not convinCed that the factors cited by Petra have 11iilterially
afficted theconstructlOJl management Services provided. . ;
. '
.:Article.4.2 ofthe A.-.~~ent t:<'qllire4 thatPetra work with the Architeetto "prepare and
sul:>niitto the Owner ~.written report detailing its understanding ofthe'Owner's Criteria ..'
aDd id~ntifyj.ng~~y '4esigil, C9Dstrv¢U9P-,bUdgetaryt ,operational or other problenis:6r '.', ':.
reCo~e.~d3tjQ~.that result trOnd)wn~'s Cri~tia;' To 9urIaiowlooge~tbis iinpc)rtiUit';~'
, Cori~tUa1 prOVIsion'~,~e.vei·$a.ti$fied. Thj~~ J;"e<i~u-ement was inCiUdtxl 'in the Agreetttent
, beCaUse the CitY'belleve<lthat'lt was'CrltiC8Ito ~Iismng eontr(jlofthe Projecfa:nd that'
ba~ a,documeJl~, ~4~ding w~~d enable allt~ members to achieve the goals mid
'~~U$blew~~nw~~~~ ~ 8 . . ~b1~~f~
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Jerry S. Frank, CEO
Gene Bennett, Project Manager
February 24, 2009
Page 2
Without having a documented understanding ofthe Owner's Criteria as required by Article
4.2 oftheA~ent, it is difficult for the City to evaluate Petra's claim for additional
coIistmction lllaIHlgement fees based on ''increased complexity." The "increased
complexity"{)fsome ofthe building components may baveresulted in additional time
required by the contractors hired to install them, but the City is not convinced that the final
b\lilding design should have necessitated additional construction management time.
The Owner's Objectives as stated in Article 3.1 ofthe Agreement were "to develop a new
.CQ~etlicient city'hall facility and public plaza on the Site;" Recital "B" stated the City's
desire to construct a ''four story structure ofwith approxinlately 80,000 square feet of
standard ClaSs A office space." As constructed, the Project does indeed contain the
envisioned amount ofoffice space on three floors; while the final design does not iriclude a
fourth floor, it does include a largely unfinished basement. The City contends that
substituting an unfinished basement for a finished· fourth story does not represent a inaterial
change in scOpe ot complexity ofthe Project. .Furthermore, the City contends that a stiucture
biUIt to "~d the~ 'oftinie" should be considered standard'conStruction for a City Hall
building. Finally.. the SyStems included in the final design may be considered "state'ofthe
art" by som.e~but they have become standard design for public buildings based on long-term
cost efficien~ies.. .
, The Agreement set the Construction Manager's fee as a flat fee, not a percentage ofthe.
project budget. Th-e' City continues to malntain its position that simply applying the fee to a
budgetincrease is unacceptable. Furthermore, the additional substantiation providedby
Petra fails to speeific~yjUstify how the increase in budget has materiallyaffeeted the .
services deiivered by. the conStruction management team. Did Petra provide any·additiorial
~rVices based solely on the increased budget, and1fso, how did those additional serVices
8fteet Petrel;s home-6ffrce overh~dcosts? ,. . ,
Further, Article 7 ofthe Agreement requires,th~tany equitable adjustment be mutuafly :
~greedupOn prior to the ConStruction Manager providing any additional services based on·
notice from the Construction Manager ofthe proPosed change 'in service.' The.city had' .
settled on the floor ~ysteIii andHVAC specifications by theen4 ofFebruary, 2007~ The
iiiauei" ofthe basement and the need to raise the entire'structure four feet was settled, at the
City Council meeting ofApril 10, 2007. Despite the fact that the design of the building~
settledearlyJil the year 2007, the notice ofintent to submit a change order was ~ot submitted
by Petra until November 5, 2007 and the actual change-order request was not submitted until
. April 4,2008.. The City~s not convinced that Petra has fuUUled the contractual responsibility
ofaskjng for ~d receiving approval to perfoim additional 'work, hot vias any additional
¢Ompensation ~uthorized. .
Petra92463006167
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Jerry S. Frank, CEO
Gene Bennett, Project Manager
February 24, 2009
Page 3
Article 2.1.4 ofthe Agreement requires that the "Construction Manager shall prepare all
docUments and provide all services required ~det this Agreement in such a manner that
increases in Project costs resulting from ConstIi.lction Manager's errors or omissions do not
exceed one percent (l%) ofthe total construction price ofthe Project" Based on the final
budget of$20.4millio~this amount would be $204,000. The City has not yet had an
opportunity to conduct a complete analysis ofall change orders on the Project, so we are not
yet convinced that this contractual requirement has been mel This provision ofthe
Agr:eement is ~levant to Petra's request for additional salary costs. Until the change orders
have been analyzed, the City has no way ofknowing whether any ofthe additional salary
costs are related to errors or omissions in nlanagement of the Project.
The City is·et>'t1cetJi¢~t the ~umerous staffchanges on the Project may ~ve had an effect
on the need fo(·ad~tional staffhours. Project Engineer WesBettis left the Project in
November of2007 and was replaced with Tom CougbliiJ.. The Project Superintendent listed
ill·the A.greement (Gene Landon) was replaced with Jon Anderson eatly ~nin the Project,
and Anderson~ replaced with JackVau~~ April of2oo8. The City questions whether
the turnover· in.criticalC<)~tion~~ent staffmay mlve resul~inthe need fot
ildditional hours onth-e job for which the City should not be held· respOnsible.
. : ". .' .
B~ on the foregoing, the City has deteriDinedthat we must continue to deny Petra's
requeSt for additiC>.naI coDlpensation as outlined·in Cllluige Order #2.
Ifyou would lik~ an opportunity to address the City Council in executivesessioD, let us
mow and we will place~smatter on the.next available agenda
Sincerely,
.. C.Ccn. (J.--c._. _
Council President Charlie ROUilt:ree
.~.~
City Attorney Bill Nary
Petra92464006168
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(800) 892-7883; FAX (717) 960-<1035
Versico Roofing Systems
INSPECTION REPORT I REPAIR FOR WARRANTY
Applicator:
WESTERN ROOFING CO, INC
2609 KEIM LN
NAMPA, 10 83687
Rep DIVISION 7 SPECIALTIES, INC.
Job Name: MERIDIAN CITY HALL
Location: MERIDIAN, 10 83642
Owner: CITY OF MERIDIAN
System Material: Sq.Ft










REPAIRS REQUIRED: The entire roof should be checked to make sure it meets Versico Specifications and Details
Below are some of the repairs that must be made. To ensure proper splicing prior to making repairs all membranes anc
flashings must be cleaned with soap and water, rinsed and dried then follow proper splicing procedures.
RFW Repair Items:
R1030 Holes/cuts/tears in membranelflashing, damage by others. Repair: Apply surface splices with like material.
TOO4 Cold weldlWrinkles in hot air weld field seam. Repair: Apply heat to hot air weld mating surfaces together or
apply a
surface splice extending 1 1/2" to 2" in all directions past cut area. Apply Cut-Edge Sealant to exposed scrim
edges.
R1033 Non-reinforced surface splice in field .of roof. Repair: Overlay with reinforced membrane (like material)
extending 1-1/2 in. minimum in all directions past the edge of the existing surface splice.
R1039 Membrane unadhered. Repair: Cut open membrane, peel back and readhere with Versiweld Bonding
Adhesive. Overlay all cuts with reinforced membrane extending 1-1/2 in. minimum in all directions past all
cut or open area.
R1051 VWMA-2.1. Tented seam fasteners, fasteners still secure into deck. Repair: Cut hole in membrane at
fasteners, tighten fasteners down, then overlay with 6 in. reinforced membrane or 6 in. QA Cover Strip.
T002 VW-9._; Missing termination at edge of membrane. Repair: Install appropriate termination per VW-9 details.
R1070 C-6.2; Hole in membrane cut too small. Repair: Cut opening in membrane larger than drain pipe below to
allow proper drainage and not restrict water flow.
R1010 VW-B. Missing clamp and/or WCOM. Repair: Loosen clamp if necessary, apply WCOM between boot and
pipe if necessary, then apply clamp as per detail VW-8.
R1032 Debris under membrane. Repair: Remove debris and overlay with reinforced membrane extending 1-1/2 in.
minimum in all directions past all cut or open area.
T016 VW-8B/C; Field fabricated pipe seal missing deck flange/vertical wrap of VersiWeld Flashing. Repair: Apply
a deck
flange of VersiWeld Flashing and/or a vertical wrap of VersiWeld Flashing achieving all minimum hot air weld
requirements.
T022 VW-6; Non-reinforced flashing used in drain. Repair: Remove flashing and install field membrane (like
material) in drain according to VW-6 specifications.
T007 VW-8.1/2, VW-16.1I2; Missing additional membrane securement maximum 12" away from the penetration.
Repair.
Install additional 2" Polymer Plates/ 2" Seam Fastening Plates maximum 12" away from the penetration and
overlay
per VersiWeld specifications.
T011 Membrane securement missing at roof perimeterslinside angle changes greater than 2: 12 slope/curbs.
Repair. Install 2" Polymer Plates/2" Seam Fastening Plates and overlay perVersiWeld specifications.
I hereby represent, with full Intention that Verslco justifiably rely hereupon In the issuance of Its warranty,
project described above now conforms In its entirety with all Versico specifications, details and Installation Instructions.
REPAIRS COMPLETED ON: SIGNATURE:
Verslco and VersiWeld are trademarks of Carlisle Corporation
EXHIBIT
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Inspection Report between September 22. 2009 and September 25. 2009
Job. Job Name/Clty/State Drawing Inspection Job Approved Re-lnspect Inspection FSR RFW
Number Number Date Rating Reject Flag Number Name Issue
Flag Date
Roofer Name: WESTERN ROOFING CO, INC '"'"i
1061116 FEDERAL WAY 4 & 5, BOISE, 10 AB#1061116 09/2312009 9 Rejected NO 1 SCOnREES 09/23/2009
RFWCode RFW Description
R1055 Missing enhancement at overhead doors/large openings. Repair: Install HPVX Fasteners and 2 3/8 in. plates as per the specified criteria
for this project and overlay with 6 in. reinforced membrane or 6 in. QA Cover Strip.















Date Printed: September 25, 2009
RFW Description
Holes/cuts/tears in membrane/flashing, damage by others. Repair: Apply surface splices with like material.
Cold weldlWrinkles in hot air weld field seam. Repair: Apply heat to hot air weld mating surfaces together or apply a
surface splice extending 1 1/2" to 2" in all directions past cut area. Apply Cut-Edge Sealant to exposed scrim edges.
Non-reinforced surface splice in field of roof. Repair: Overlay with reinforced membrane (like material)
extending 1-1/2 in. minimum in all directions p_as_t_t_he--,-e-,-dg><.e--,-o_ft-,-h...::.e_e_x_is_ti_n><.g...::.s_u_rf-,-a-,-ce,---,-sp,-I_ic_e_. _
Membrane unadhered. Repair: Cut open membrane, peel back and readhere with Versiweld Bonding Adhesive. Overlay all cuts with
reinforced membrane extending 1-1/2 in. minimum in all directions past all cut or open area.
VWMA-2.1. Tented seam fasteners, fasteners still secure into deck. Repair: Cut hole in membrane at fasteners, tighten fasteners down,
then overlay with 6 in. reinforced membrane or 6 in. QA Cover Strip.
VW-9._; Missing termination at edge of membrane. Repair: Install appropriate termination per VW-9 details.
C-6.2; Hole in membrane cut too small. Repair: Cut opening in membrane larger than drain pipe below to allow proper drainage and not
restrict water flow.
VW-8. Missing clamp and/or WCOM. Repair: Loosen clamp if necessary, apply WCOM between boot and pipe if necessary, then apply
clamp as per detail VW-8.
Debris under membrane. Repair: Remove debris and overlay with reinforced membrane extending 1-1/2 in. minimum in all directions past
all cut or open area.
VW-8B/C; Field fabricated pipe seal missing deck flange/vertical wrap of VersiWeld Flashing. Repair: Apply a deck
flange of VersiWeld Flashing and/or a vertical wrap of VersiWeld Flashing achieving all minimum hot air weld requirements.
VW-6; Non-reinforced flashing used in drain. Repair: Remove flashing and install field membrane (like material) in drain according to VW-6
specifications.
VW-8.1/2, VW-16.1/2; Missing additional membrane securement maximum 12" away from the penetration. Repair:
Install additional 2" Polymer Platesl2" Seam Fastening Plates maximum 12" away from the penetration and overlay
per VersiWeld specifications.
Membrane securement missing at roof perimeters/inside angle changes greater than 2:12 slope/curbs. Repair: Install 2" Polymer Plates/ 2"
Seam Fastening Plates and overlay per VersiWeld specifications.
Page 1 of 1
006170






          
        
  
    -i 
              
   
             S        
                
















             
                     
                    
              
       -,-e-,-dg".e-  ,- .:. l ti <.g--,s_u rf-, ,, - ,-s ,-l i  __________________________  
                  
               
                   
             
              
                       
   
S    l                  
     
                   
     
                
                  
                    
 
S              
                
   
     l              
        















Mayor, Jerry Frank, Keith





City Entered into agreement with LCA to design a new City Hall.
City entered into an agreement with Petra for Construction Management of an
80,000 square foot $12,200,000 building.
I met with Wes and MTI to let them into the creamery for asbestos testing. MTI
stated that the results should be back in 1 1/2 weeks. I expect to go out for demo
bid around 9-7-06.
Simmons stated that the site plan took longer than expected. He will have 2 ext
elevations to propose on 9-27-06. I asked LCA when plans would be ready for










Watts, Buird, Will, (Wes,
Adam), (Christensen)
I asked Wes to provide a Project Schedule and Project Budget. I provided Wes a
procurmeent schedule that I had used on previous projects. Bird asked Wes to
provide Petra's Safety manual that they will be using. Was stated that the
Project Schedule will change weekly until the Pre-Construction Demo work
is completed.






Mayor, Ted, Brad Watson,
Wes, Watts
Ted, Will, Wes, Watts
Mayor asked me to provide Petra (Wes) a checklist of their responsibilities. Ted
stated the City will use a modified AlA agreement. Brad stated that the Broadway
Sewer Project will happen in Winter of 2006. Wes stated that the wells found on
the site are a separate issue from the demo of the site.
We discussed the bid process. I asked Wes to get me a bidders list for Shell &
Core. I asked if the SWPP Plan had to be complete prior to demo of the
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Mayor, Bird, Will, Brad,
Ted, Watts, (Wes), (Rex &
Mark)
Watts, Brad, Will, Ted,
Bird
Watts, Mayor, Bird, Brad,
Will
Watts, Bird, Shelly, Ron
Coulter, Sharon, Ted,
(Wes), (Simmons)
Watts, Mayor, Will, Brad,
(Wes)
Watts, Mayor, Ted, Bird.
Brad, Will, Shelly, (Russ),
(Wes)
Structure design (shell & core) is to be completed by mid February 2006.
Brad stated that the sewer plans were complete and into DEQ. Ted stated that
the modified AlA agreement will be ready in December 06. I stated I would call
the Demo Contractor to establish start and completion dates.
COUNCil AWARDS DEMOLITION CONTRACT
Brad advised us of Ed Squires findings. Brad will contact Wes to discuss the
abatement of the wells. The Mayor wants a discussion on the Demo schedule. I
stated that I need to contact David of Ideal for his Demo schedule then forward to
Ted for use I the agreement. Ted stated that he will work with the Mayor and UP
to get the Sq. Ft. price down on the leased land to the south.
Discussion on the Ground Breaking Ceremony. Wes stated that there should be
only 2 bid packages. Elk Mountain is the Civil Engineer for the project. Bird
asked that Wes have Elroy (Parks) look at the trees along the south end of the
property to see if they could be removed for the IP trench. Ted stated that he is
still working on the UPR Lease.
Mayor stated that the Ground Breaking Ceremony will be 11/13 @' 1:00. The
Mayor asked me to get pricing on improvements for the Parks Building for a
possible trade with Andrews Upholstery for parking and present at the 11/18/06
Executive Session. Mayor asked Wes to get pricing on a sky bridge from City Hall
across Meridian Rd. Will stated he thought we might need a large trash
compactor.
Wes stated that he attended LeA Design Team Meeting. Heat pumps are not
feasablebecause of the water demand. A design presentation is scheduled for
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Watts, Bird, Brad, Will,
Ted, (Wes), (Simmons)
NOTES
Will stated that the Mayor took channel 6 around the site on Sunday. Don Nelson
of Channel 6 will be the MC at the ceremony today. Brad stated that he found
documentation for 4 wells on the site. The S.E. comer well is the newest and is
515' deep. I informed the group that I have Change Order #1 to Ideal for
Asbestos removal ready. Simmons stated that we will need 160 parking
stalls, therefore we have significant parking issues. Will and myself once
again stressed the need for parking. Wes stated that Dave Buich plans on being













Watts, Mayor, Ted, Brad,
Will, (Wes)
Watts, Brad, (Wes), (Ed)
Watts, Ted, Will, Brad,
Terry, mayor, (Wes)
LCA presented colors and materials. The Mechanical Engineer present HVAC
which is 2 rooftop units. There was discussion on if we want to make City Hall an
EOC.
Wes stated that they will break down the bids into several bid packages. Power is
now stubbed on the site. He will be meeting with IP today to finalize design. Ted
he is keeping pressure on Jim Larson (UP) for a new price. Mayor stated that
LCA is to continue to push for LEED Certification. Certification will be done as an
extra if we can afford it.
Ed stated he is working on specs & a bidders list. He will have this by the end of
the week (12/1/06). I stated that I could have bids out by the 4th if he gets me the
specs by the 30th. We agreed on the following dates: Bids due 1217, to Council
12/12, Bonds and Insurance 12/29 and NTP on 1/2/07. Ed stated that he thinks
there are approx. 7 wells on the site.
Ted suggested that we sign UPR's lease in the amount of $1,400 and continue to
negotiate a more reasonable fee. Wes stated that Shell & Core drawings are
anticipated to be ready 2/13/07. We will be able to bid footing foundations,
windows-Doors. 30 days later we can bid Elect. Mechanical &TI. Brad stated the
the sewer project should start the first of the year but he has some budget
concerns. Wes reminded the group that if the sewer is delayed the Demo will be
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Watts, (Simmons & Wes
presented)




Steve stated that he has met with all departments. Floor plans are designed but
not firm. Fountain has changed. Steve presented a more detailed elevation with
beveled stone and brick accents and gave a brief presentation of the floor plans.
Wes stated that the Demo was going well. The boiler room was abated. The
creamery building will be down this Saturday 12/9. There will be a water truck on
site tomorrow 12/6. Shell & Core Bid packages will be going out if
plans are completed by 2/13/07. The Mayor stated that they would like LEED
Certification but not going to hold up design. The Mayor asked Ted to bring
Certification to City Team Meeting (Int. Project Mtg.) on Monday Morning.
Simmons brought 2 guys in from Herry to discuss LEED Certification and
commissioning including training of City Staff (Maint. Person). I asked Simmons
for an estimate for LEED Certification and he est. 0.80 Sq. Ft. Ted asked Wes
what their LEED person would be and to see if there would be any duplication.
Wes stated that there would be no duplication and that his person is essentially a
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Watts, Ted, Terry, Will,
Shelly, Brad, (Wes)






Wes stated that the west foundation wall of the creamery is supporting Meridian
Rd. and Ideal would like to leave it until start of construction. They will come
back at no charge to remove at that time. Terracon was on site last week &
should have results this week. Wes asked Brad when the sewer project start.
Brad stated it should start in January. He would like to have a Dept. Report on
water rights at a future Council Meeting. The Mayor asked if we had heard fro
LCA on the cost of LEED. Will stated that he would contact them. The Mayor
asked how important the floor plans were (for bidding the Shell & Core). Wes
stated that they were not crucial to the Shell & Core. The current schedule has
them to be ready in Mid January which is ahead of the Mid Feb ong. estimate.
The Mayor stated that she has concerns of the Bid Date of Mid March. She
asked Wes if this was later than originally discussed. Wes stated that the lag in
bid time was due to the Geotechnical and TOPO information which is yet to
come in. Ted stated that we sit down with LCA to nail it down and get a realistic
date and worst case scenario. Wes also stated another part of the lag was due
to the additional 3 weeks the design team took in producing the site layout. I
stated that the only open concern I have at the moment was the abandonment
of the wells. Brad stated that he was meeting with Ed today.
Mayor asked if the LEEDs agreement was wrapped up. I let her know I would call
LCA and check. Bird stated that they would dlive with the August 08 completion
date. Brad stated that the sewer project was award and the contract is pending.
Bird stated that he would like to look at the bricks when Ideal is off site, and
possibly get parks to clean and stack. I asked if I was to continue to put all
invoices on the consent agenda. Bird stated no. Bird asked how the well
abandonment was moving along. Brad stated that he sent me a hard copy of the
info. I stated that I do have an envelope from Ed. Mayor asked Sharon to have
Will get with LCA to provide an electronic file of revised plans, elevations, Plaza &
floor plans. Mayor asked Brad if they have kept the Idaho Truss Co. informed of









   
   
   
 
 , , il , 
   
. n ,  , 
, , , 
 
.  , 
,   
 
             
       r         
                
  e ~            
                
               
               
    i           
               
              ri   
               
               
              
            r       
               
               
              
         r    
                
  .            
             . 
               ,  
                 
             
   .            
                
               
i                
          







Watts, Bird, Brad, Ted,
Will, (Wes)
NOTES
I brought up Ideals request to release their bond and retention. Ted agreed to
release 95% of bond, no retention. Ted asked if we had found any fuel tanks as
he smelled fumes. Bird asked if we had found a Civil. Wes stated that he is still
chasing them down. Ted stated that he is drafting the UPR agreement and he
should have in 2 weeks. Wes stated that there is a firm wanting 10,000 bricks.
Brad stated that Kyle has scheduled a Pre-Con for the septic line for the 17th.
Wes stated that the design team is moving forward and his team will have a
budget for stone and brick on concept drawings. Wes stated that they are having




1/10/2007 INT. BID MEETING Watts, Mayor, Ted, Bill,
Will (Wes, Gene)
(Simmons)
Ted reviewed the modified AlA agreement with us. Wes submitted 6 copies of
their Construction Management Plan. Gene stated that his budget est. of
$15,475,160 is over our $12,200,000. He believes a lot of it to be in g the skin
of the building (brick & Stone), also the mechanical is $10.00 a square foot over
their est. from the Blue Cross building. Simmons asked Gene if he could come
to their Design Team Meeting tomorrow to present. Gene stated that no one in
Idaho can do a Brick and Stone job of this size. Simmons stated that they will
have the Mech. Engr. look at options. I asked if the options would be LEED
acceptable. Simmons stated yes. Simmons suggested shrinking the basement
by 1/2. Bird stated the cost did not surprise him and he would proceed as
he thought we could find the extra $2,275,000. The Mayor asked for options
to get the cost down to $14,000,000. Bird asked if the plans were 60%
complete. Simmons stated that the Shell & Core were 60% complete. Bird
asked Wes how long he would leave bids out. Wes stated Gene extended the
building bid time frame to a full month with Pre-Bid 5 days after issue. The
Mayor asked Brad how the sewer was coming. Wes stated the project has
been delayed until the 1st of April because the POT plant is down until April 1 &
ACHD will not allow cold patch. The Mayor asked Brad if we were set with the
wells. Brad let her know when.bids have been received. I let them know that
we only received one bid and I would de-mail Brad and Ed today.
( S~\Y- ~.D\PL»?~







   
   
 
 , , , 
.  
  , , 
   
 
 
          .    
                
                 
              
              . 
               
               
       .       
 o o      c   o   
             
           
 I                 
               
              
              
                
               
   .      
               
             
              
          .  
        .      
               
             
                  
                
               
            . 









Watts, Brad, Will, (Wes,
Gene, Art)
Watts, Mayor, Bird, Ted,
Will, (Jerry, Gene, Wes)
(Simmons)
NOTES
Brad stated that ACHD is putting together a coordinatino meeting. Wes will
attend the Pre-Con. Brad asked me about the wells. I let Brad know that Ed is in
the process of scheduling and that I will get the award on Council 2-6-07. Wes
delivered 60% plans for shell & core. They will start Pre-Advertising. LCA will
turn in CZC next week. Petra to submit Shell & Core permit on 2-19-07. Gene
stated that he is having a meeting next Wed. 2-28-07 to compile a budget and list
of valaue engineering. He will forward to committee prior to the next meeting on 3-
12-07. Wes stated that the 100% Shell & Core drawing are due 2/14/07. Brad
has requested a meeting with Simmons but ahs not received a response. Will
said he will follow up. Wes stated that Simmons needs Department Direction.
Simmons stated that the site package is due in a couple of days and the TI soon
after. I gave a run down of contamination. Wes presented an updated
schedule, Shell & Core bids will be issued 2/23/07. The Mayor asked about
Abandonment and Water Rights. Brad stated that Ed is good to go with
abandonment. He did state that they have not started yet. Gene asked for a
technical contact & Bird asked Brad to be the point man. Brad agreed to be the
point man. Gene passed out a new budget. Simmons stated the electrical had
been designed for total build out. He asked if he could cut back. Bird gave him
the ok. Gene stated that he value engineer to reduce $3 million deficit. The
skin has been reduced but mechanical is still over. They will meet this week to
VE. We will meet tomorrow @ PW to review. The Mayor has heard bad things
RE: the access flooring and HVAC system. Jerry is pushing for changing the
HVAC Sys. Bird stated he is not willing to make drastic changes because
one guy has said he does not like it. We need to get feedback from a
building that has need in operation for at least a year. Jerry stated that Wes
and Gene will be available for the time allowed per the contract. Gene stated
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Watts, Bird, Ted, Will,
(Gene, Wes), (Simmons)
NOTES
Bird asked if we have 3' of space above the false ceilinlg if we have a raised floor.
Ted informed the Mayor that we can call references for the raised floor but
advised not to base our decision on those references. We need to base our
decision on advice of our CM and Architect. Simmons stated that theoreticaly, i
fall is installed properly we should have no issues. Gene stated that we could
save $812,000 through value engineering. Listed are other options for savings.
Wes went throug all options including removing the south wing and basement.
The Mayor stated that the Council has expressed that they want a full
bUilding as designed. Bird stated that we need to stay eith the footprint and
need to decide if we stay with access flooring and asked when we will have plans.
Simmons went through steps if we do not keep floor as is. Wes went through
Ideal's excavation proposal of $82 - $83 a CU. YD. Bird instructed me to move
forward w the c/o for Ideal and again asked when plans will be ready. Simmons







Watts, Brad, (Wes, Adam,
Gene) (Christensen)
Watts, Ted, Will, (Gene,
Wes, Adam, Jon)
(Simmons)
Wes stated that the bid package is in production and should be ready to go
out Wednesday 3-8-07
I gave a run down on the well situation. Wes stataed that soil contamination
needed direction. Ted stated that he needed to talk with ACHD and he will talk
with Bill. Jon suggested MTI for conatmination. Wes stated that the Shell &
Core is out to bid and the Pre-Bid is Wednesday 3/14/07. Gene stated that he
will issue an Addendum to clarify de-watering, Waterproofing. He said that
Dewatering is looking like a $100,000 deal. Simmons has a proposal for design of
de-watering @15,000. Gene stated that he needs to get ACHD to buy into letting
us use the storm drain. Simmons stated that they will be ready to present 2 color
schemes next week. Will is scheduling the next Dept. Meeting on the 26th.
Simmons would like to meet sooner with the Dept. Heads to review counter
options. Will will schedule the 20th. Bid came in late and stated he does not want
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Watts, Brad, (Gene, Wes,
Jon, Adam) (Simmons)
Watts, Ted, Bird, Borton,
Roundtree, Zaremba
Watts, Bird, Mayor, Brad,
Will, (Wes, Jon, Adam,
Art)
NOTES
Gene stated that the Pre-Bid is Wed. @2:00 and Wes will conduct. Temp. De-
watering engineering is figured out but he still needs to get Nampa Meridian Irr.
Dist. Approval. We need to sieve under Meridian Rd. Simmons stated that he
would need 3-4 weeks for design time if we eliminate the basement at this point.
Brad stated the reral issue is weather we can get permits. Gene stated taht we
need to turn the de-water engineer loose to track down permits for de-watering.
Jon stated that MTI will have a quote to us this afternoon for boring under the
road and soil samples. Gene suggested ins. limits should be set at $1 Million. I
suggested a different amount for different packages up to $5mill. Brad stated that
Ed SqUires is to have the well abandonment completed by early April.
Gene gave report. 60' @ approx $40K for 1/4 mile. The $40K can be absorbed
in the current budget as temp. const. costs. The 12" line will run approx. $50K.
Warren has Prelim. Ok by Nampa Meridian Irr. He will talk with the Core this
week and report on Monday. Est. 0 f $130K - $200K for perm. De-Water Sys.
Discussion of Oil Contamination. Council gave me the direction to proceed with a
$90K change order with Ideal Demo. For further excavation and abatement. I
created the CO on 3-14-07 and had Joe sign.
Discussion on dewatering for the basement. Jon stated that 1,500 cubic yards of
contaminated soil has been removed to date. Wes stated that the S&C bid due
date will be exteded to April3rd to allow more time for bid circulation, we have not
had the interest Petra had hoped for. Steel suppliers are stating steel is in short
supply once again..
Ideal gaave Ed Squires all the info on the discovery of the wooden well. They
fished all the material out. The square is approx. 5' sq. MTI took a sample and
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Watts, Bird, Brad, Will,
Ted, (Jon, Gene, Wes,
Adam) (Simmons)






Jon stated that no soil was removed last week. We will hod off on Ideals CO #5
until we get the repor on soil samples taken. Gene stated that we need a joint
meeting with MTI, Hydro Logic, City & Petra an dwell c1oseures. Bird gave a NOT-
TO-EXCEED approval of $11 K for brick clean up. Gene stated that e the Pre-Con
for Shell & Core is May 2nd at the trailer. ACHD may impose Impact fees of up to
$500K. Simmons stated that they will try to soften. I stated that I need a cash
flow projection from Petra. Gene stated that the next bid package shoul db out
May 22. Simmons explained why he needs AN and Security by the end of this
week. Gene asked Simmons to get with Foundation (concrete contractor) for
changes and send contracts to Gene.
Gene stated that they will start moving dirt (construction) on May 7th. Christensen
stated that he had an ASI that will give new finished floor elevation. Jon stated
the he needd to get const. power. We will provide power to everyone but welders.
Pre-on is May 2nd @ 1:30. City will hire Labor Ready for brick clean up.
Wes provided me a cash flow projection and signed contracts. Cash flow will
double in Oct. Nov. & Dec. Jon stated that we have a well closure procedure.
Simmons stated that he has issued ASI #2. bird wanted to confirm the we will be
4' out of the water with the basement. He was assured by simmons. mayor
asked how to landscape on Meridian Rd. LeA has some ideas. Jon stataed the
broadway sewer project was paving this week. Mayor asked Brad if they could
publish the Main/Meridian Rd. closure. Gene stated that there is no Penta or
MEK which means contamination is coming form somewhere else not the site.
We still need to put in monitoring wells. Simmons stated that ACHD has not
orovided an invoice vet.
CONSTRUCTION BEGAN
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CITY COUNCIL CONTRACTS I CHANGE ORDER APPROVALS
Meridian City Hall Project
CONTRACTS· Approved by City Council Phase Amount Council Appl
AAtronics, Inc 3 FF&E $ 204,378.72 10/23/07
ABM Janitorial 3 FF&E $ 13,900.00 8/5/08
Alpha Masonry 4 $ 194,585.00 12/11/07
American Wallcover, Inc 2 Ext Frame $ 363,287.00 4/10/07
American Wallcover, Inc 3 Rough Carp $ 112,000.00 7/17/07
American Wallcover, Inc 3 Drywall $ 1,038,550.00 7/17/07
American Wallcover, Inc 4 $ 8,400.00 4/8/08
Anvil Fence Company 4 $ 18,934.00 10/30/08
Apex Intregrated Security Solutions, Inc 3 FF&E $ 84,695.00 10/23/07
Architectural Building Supply 2 $ 7,820.00 4/10/07
Architectural Building Supply 3 $ 277,230.00 7/17/07
Axelsen Concrete Construction LLC 4 $ 296,200.00 4/8/08
B&B Steel Erectors, Inc (Suncrest Corp dba) 3 $ 73,265.00 7/17/07
Buss Mechanical Services, Inc 3 $ 953,385.00 7/17/07
Cobblestone Construction Inc 4 $ 75,462.00 4/8/08
Commercial Painting, Inc 3 $ 151,275.00 7/24/07
Commercial Painting, Inc 4 $ 11,400.00 4/8/08
Crawford Door Company 3 $ 5,590.00 7/17/07
Custom Glass 2 $ 295,321.00 4/10/07
Custom Glass 3 $ 68,678.00 7/17/07
Designer Floors 3 $ 182,354.00 7/17/07
Hobson Fabricating Corporation 3 $ 2,060,000.00 7/17/07
Idaho Custom Wood Products 3 $ 464,000.00 7/17/07
Ideal Demolition 1 $ 390,800.00 10/10/06
Integrated Interiors 3 $ 11,900.00 7/17/07
KB Fabrication & Welding, Inc. 4 $ 130,450.00 12111/07
The Masonry Center 3 $ 20,840.00 7/17/07
MJ's Backhoe & Excavation, Inc 2 $ 610,314.00 4/10/07
M.R. Miller, Inc 4 $ 216,775.00 4/8/08
M.R. Preist dba Advanced Sign 3 FF&E $ 42,954.29 6/17/08
Pac-West Interiors, Inc 3 $ 528,800.00 7/17/07
Paige Mechanical Group, Inc 4 $ 29,064.00 12/11/07
Pro-Tech Roofing, Inc 4 $ 10,495.00 4/8/08
Precision Communications dba TTE-PreCom 3 FF&E $ 219,000.00 10/23/07
Rule Steel Tanks, Inc 2 $ 1,847,000.00 4/10/07
SBI Contracting, Inc 3 $ 110,000.00 7/17/07
Schindler Elevator Corp 2 $ 222,100.00 4/10/07
Schumacher & Company, Inc 3 $ 110,953.00 7/17/07
Seal Co. 2&3 $ 67,182.00 7/17/07
Seal Co. 4 $ 3,028.00 4/8/07
Sidewalks LLC 2 $ 655,595.35 4/10/07
Simplex-Grinnell, LP 3 $ 412,879.00 7/17/07
Sunshine Landscape 4 $ 199,678.75 12/11/07
Terra-West 4 $ 338,000.00 12/11/07
TMC Inc 2 $ 1,584,760.00 4/10/07
Tri State Electric 3 $ 2,749,895.00 7/17/07
Tri State Electric 4 $ 344,090.00 12/11/07
Western Roofing 2 $ 182,990.00 4/10/07
$ 18,000,253.11
MCH CM Agreement - Petra $ 853,812.00 811106
TOTAL CONTRACTS AWARDED $ 18,854,065.11
EXHIBIT
~,
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Meridian City Hall Project
CHANGE ORDERS BY PHASE
CM Change Orders CO#1 $ 52,502.00 Note 1
Phase 1 - Demo & Abatement $ 529,147.02 Note 1
Phase 2 - Cold Core & Shell $ 598,992.08 Note 1
Phase 3 - Tenant Improvements & MEP $ 500,147.09 Note 1
Phase 4 - Plaza $ 176,763.00 Note 1
APPROVED CHANGE ORDERS $ 1,857,551.19
$ 20,711,616.30
OTHER BUDGET ITEMS
LEED Allowance $ 205,000.00 Note 2
MCH General Conditions Reimbursables - P2 & P3 $ 362,058.00
Contingency Balance $ 117,287.83
$ 684,345.83
TOTAL MCH APPROVALS $ 21,395,962.13
COMPARISION • BUDGET TO APPROVED CONTRACTS &CHANGE ORDERS
PROJECT BUDGET
MCH











1 All contractor change orders were approved by the Meridian City Council on various dates
2 The cost for the LEED Certification were approved by the city council.
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com




J DAVIO NAV~,RRO, Cleft.;
• By E. HOL-MEG
OEPlJ'TV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******





PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada )
AFFIDAVIT OF THOMAS G.
WALKER DATED SEPTEMBER 13,
2010
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
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1. I am one of the attorneys of record for the Defendant/Counterclaimant, Petra
Incorporated ("Petra"), in the above entitled action and I make this affidavit based on my own
personal knowledge of the facts set forth herein.
2. I submit this affidavit in support of Petra's Opposition to Motion for Leave to File
First Amended Complaint and Add Claim for Punitive Damages Pursuant to Idaho Code § 6-
1604.
3. I am one of the custodians of records of Cosho Humphrey, LLP, which include
memoranda, legal documents, reports, correspondence, emails, records, research and data
compilations, in various forms that are kept in the course of Cosho Humphrey, LLP's regularly
conducted business activity, and which are made and maintained as the regular practice of
Cosho Humphrey, LLP.
4. Attached hereto as Exhibit "A" is a true and correct copy of relevant excerpts
from the transcript of the deposition of Steven J. Amento taken on August 17, 2010.
5. Attached hereto as Exhibit "B" is a true and correct copy of relevant excerpts
from the transcript of the deposition ofTodd Weltner taken on August 18,2010.
6. Attached hereto as Exhibit "c" is a true and correct copy of relevant excerpts
from the transcript of the deposition of Laura J."'-'!IJ6'LJ,""
AFFIDAVIT OF THOMAS G. WALKER DATED SEPTEMBER 13,2010 PAGE 2
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SUBSCRIBED AND SWORN to before me this /3 day of September, 2010.
~R.~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2016.
I HEREBY CERTIFY That on the 13th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Steven J. Amento August 17, 2010 The City of Meridian v. Petra, Inc., et al.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INDEX
EXAMIN A TION
THE CITY OF MERIDIAN, an Idaho)
Municipal Corporation. )















AUDIO-VISUAL DEPOSITION OF STEVEN J. AMENTO
August 17, 2010
Boise, Idaho
Janet French, CSR #946, RPR
262. Notice ofTaking Audio-Video Deposition 29
Duces Tecum ofSteven 1. Amento (5 pages)
263. Affidavit ofSteven Amento in Opposition to 30
Defendant's Motion for Summary Judgment
(463 pages)
268. Steve Amento's file produced in 77
response to the duces tecum (1838 pages)
264. Request for Statement ofQualifications 159
(6 pages)
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AUDIO·VISUAL DEPOSITION OF STEVEN J. AMENTO
BE IT REMEMBERED that the deposition of
STEVEN J. AMENTO was taken by the Defendant!
COWlterclaimant at the offices ofCosho Humphrey, LLP,
located at 800 Park Boulevard, Suite 790, Boise,
Idaho, before Associated Reporting, Inc., by Janet
French, a Court Reporter and Notary Public in and for
the COWlty ofAda, State of Idaho, on Tuesday, the
17th day ofAugust, 20 I0, conunencing at the hour of
9:05 a.m. in the above-entitled matter.
APPEARANCES:
For the Plaintiff! TROUT JONES GLEDHILL FUHRMAN, P.A.
COWlterdefendant: By: Kim J. Trout, Esq.
225 North 9th Street, Suite 820
Post Office Box 1097




For the Defendant! COSHO HUMPHREY, LLP
COWlterclaimant: By: Thomas G. Walker, Esq.
800 Park Blvd., Suite 790


































MR. WALKER: We are on the record. I'm going to
do a little recitation here in conformance with Idaho
Rule of Civil Procedure 30(bX4), which is required
for audio-video depositions.
This is the deposition of Steven 1. Amento,
which is being taken on behalfofdefendant, Petra
Incorporated in Case No. CV OC 09-7257 filed by the
City ofMeridian in the District Court of the Fourth
Judicial District for the State ofIdaho in and for
Ada County.
This deposition is being taken on August
17th, 2010, commencing at 9:06 a.m. And the
deposition is being taken before Janet French,
Associated Reporting, Inc., 1618 West Jefferson,
Boise, Idaho 83702. And it's being taken at the
offices ofCosho Humphrey, LLP, at 800 Park Boulevard,
Suite 790, Boise, Idaho 83712.
I'm Thomas G. Walker of the Cosho Humphrey
firm, and I'm here representing Petra Incorporated,
the defendant in this lawsuit. I'm also the operator
of the audio-visual equipment.
This deposition is being taken in accordance
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Steven J. Amento August 17, 2010 The City of Meridian v. Petra, Inc., et al.
10:28:42 1 that project? 10:31:03 1 A. Yes.
10:28:43 2 A. No. 10:31:06 2 Q. And what was the issue?
10:28:46 3 Q. You were an expert consultant? 10:31:11 3 A. Schedule delay, cost overrun, nonpayment.
10:28:47 4 A. Yes. 10:31:15 4 Q. Do you recall the total value - the total
10:28:50 5 Q. And what was the size of that project in 10:31:19 5 cost of that project?
10:28:50 6 dollars? 10:31:25 6 A. I think it's in excess of $50 million.
10:28:53 7 A. I think around IS or 20 million dollars. 10:31:31 7 Q. And how long ago was that?
10:29:02 8 Q. Square footage would be irrelevant in those 10:31:33 8 A. About six -- six years ago.
10:29:03 9 projects? 10:31:38 9 Q. City of Bellevue, what capacity did you
10:29:06 10 A. Yes. Well, compared to a building square 10:31:41 10 serve the City ofBellevue?
10:29:09 11 footage, yes. It's not comparable. 10:31:53 11 A. You know, now that I think about that, that
10:29:13 12 Q. Thank you. The Ward Street -- or the 10:31:59 12 was a project that my partner primarily handled, so I
10:29:17 13 Washington State Department of Transportation, were 10:32:05 13 talked to him about that. It was - it was some parks
10:29:21 14 you an expert in that case -- or in that matter or the 10:32:10 14 project -- park and recreational projects, including
10:29:21 15 construction manager? 10:32:10 15 trails.
10:29:24 16 A. That would be -- that would be an expert. 10:32:12 16 Q. How long ago was that?
10:29:27 17 Q. Who did you represent? 10:32:13 17 A. About five years ago.
10:29:34 18 A. Uhm, different contractors of -- Mid 10:32:18 18 Q. And in what capacity did your partner or the
10:29:39 19 Mountain would be one of the clients. 10:32:20 19 firm serve in that matter?
10:29:42 20 Q. When did that occur? 10:32:21 20 A. Represented the contractor.
10:29:46 21 A. Most of those are pretty old. They are 10:32:22 21 Q. As an expert?
10:29:50 22 going to be well over ten years old, now that I think 10:32:23 22 A. Yes.
10:29:50 23 about that. 10:32:26 23 Q. Any other public works projects that you can
10:29:53 24 Q. Okay. And what was the project, the 10:32:27 24 recall?
10:29:55 25 Washington street DOT project? 10:32:33 25 A. In the last five years? I think that's
Page 61 Page 63
10:29:56 1 A. The Washington State? 10:32:35 1 where we started this line of questioning.
10:29:57 2 Q. Washington State. 10:32:39 2 Q. Yeah. You've expanded it to ten years, so
10:30:01 3 A. Several -- several projects: Bridges, 10:32:40 3 that's good.
10:30:06 4 highway realignments and expansions, utility projects. 10:32:42 4 A. Well, I don't -- you know, I don't keep a--
10:30:10 5 Q. What about the Prosser City Hospital 10:32:47 5 I don't commit all this to memory, and as I age, I
10:30:13 6 project? What was -- what capacity did you serve in 10:32:50 6 find that I -- even if! commit them to memory, it's
10:30:14 7 that matter? 10:32:51 7 not always there.
10:30:18 8 A. We were an expert to the contractor in 10:32:54 8 Q. Have you served as a construction manager on
10:30:18 9 Yakima. 10:32:59 9 behalfofa public entity?
10:30:21 10 Q. What was the size of the project and square 10:33:29 10 A. Yeah. There's a remediation project for the
10:30:22 11 footage? 10:33:35 11 Vashon School District for the Vashon Middle School,
10:30:29 12 A. Il - I think it was around 25,000 square 10:33:40 12 and I was a consultant to the school district to
10:30:32 13 foot hospital in Prosser. 10:33:46 13 oversee the work performed by the architect and
10:30:36 14 Q. Is that total building or in addition? 10:33:49 14 contractor during the remediation.
10:30:40 15 A. I think that's the entire hospital project. 10:33:55 15 So even though we didn't have a standard
10:30:43 16 Q. Do you recall the total cost of the project? 10:33:58 16 construction management agreement with the school
10:30:43 17 A. Idonot. 10:34:01 17 district, I attended most of the weekly coordination
10:30:46 18 Q. And how long ago was that? 10:34:06 18 meetings and consulted to the school district on
10:30:49 19 A. About somewhere between eight and ten years 10:34:09 19 construction management issues, including invoicing,
10:30:49 20 ago. 10:34:13 20 payment, scheduling, other day-to-day operations.
10:30:53 21 Q. University of Washington, what capacity did 10:34:18 21 Q. And what did the remediation involve?
10:30:56 22 you serve on that project? 10:34:22 22 A. Il involved the replacement ofthe exterior
10:31:00 23 A. We represented the specialty drywall 10:34:29 23 cladding on the school as well as mold remediation to
10:31:01 24 subcontractor. 10:34:31 24 certain exterior walls.
10:31:03 25 Q. As an expert? 10:34:38 25 Q. What was the total cost?
Page 62 Page 64























































            
   
   
       
   
           
  
    15      
         
  
         
      
         
       
             
   
          
      
       
        
      
          
       .      
   
         
     
  
     
    
      
       
        
          
   
          
  
           
  
 I         
     
         
         
           
   
        
         
  
        
      
       
  
     
  
   
 
   
       
       
          
     
          
        
       
         
      
           
           
            
       
  
       
      
           
      
     
     
   
          
  
          
  
        
          
   
          
             
           
    
          
    
         
         
           
         
     
         
       
         
         
      
      
        
  I      
           
    
       
  
     
Steven J. Amento August17,2010 The City of Meridian v. Petra, Inc., et al.
10:45:01 1 completely removed and replaced. 10:47:36 1 on any projects -- on any new construction projects?
10:45:04 2 Q. Do you recall how long ago that project was 10:48:03 2 A. Yes, we have.
10:45:05 3 constructed? 10:48:06 3 Q. Can you identitY those for me, please.
10:45:07 4 A. You mean, originally? 10:48:09 4 A. Yeah. There's - we did a repair
10:45:09 5 Q. Yes. 10:48:16 5 remediation on the Broadmoor Clubhouse -- Broadmoor
10:45:13 6 A. It's between 10 and 15 years old. 10:48:17 6 Golf Course as a clubhouse.
10:45:15 7 Q. What's the estimated cost of the remediation 10:48:22 7 Q. My question was whether or not of the 15
10:45:17 8 on the Waterfront Project? 10:48:25 8 completed projects you acted as the construction
10:45:20 9 A. It's around 7 million bucks. 10:48:27 9 manager on - for new construction.
10:45:26 10 Q. With regard to the Mooring -- the Moorings 10:48:29 10 A. I understand. So we performed work for that
10:45:29 11 Condo, that's a remediation project; correct? 10:48:34 11 client, and then in addition to that, we oversaw the
10:45:31 12 A. The Moorings Project, yes. 10:48:37 12 construction of a new driving range for the golf
10:45:35 13 Q. And what is -- what's the remediation there? 10:48:40 13 course -- excuse me, for the golfclub.
10:45:38 14 A. It's replacement of the cladding as well as 10:48:43 14 Q. Okay. What was the approximate cost ofthat
10:45:39 15 the deck membrane. 10:48:46 15 new construction?
10:45:44 16 Q. What about Bell Arts, what's the remediation 10:48:50 16 A. I think it was somewhere between 4 and
10:45:45 17 there? 10:48:51 17 500,000 dollars.
10:45:50 18 A. It's some work in the planters, garage, and 10:48:56 18 Q. And were any structures involved, by that, I
10:45:50 19 also decks. 10:48:58 19 mean buildings?
10:45:55 20 Q. And you don't recall the cost of that, of 10:49:01 20 A. No. It was primarily the driving range and
10:45:56 21 the remediation? 10:49:05 21 that -- and equipment associated with the driving
10:45:59 22 A. The remediation, I think it is around 10:49:06 22 range.
10:46:00 23 $400,000. 10:49:10 23 Q. Okay. Any other new construction among
10:46:03 24 Q. And the Moorings remediation, do you recall 10:49:14 24 those 15 completed projects in which you acted as
10:46:05 25 the cost of that? 10:49:16 25 construction manager?
Page 73 Page 75--_._._- -
10:46:08 1 A. It's in excess of 5 million. 10:49:25 1 A. There's a - well, I don't know if we are
10:46:12 2 Q. The 60-01 Condo, what's the remediation 10:49:28 2 really construction managers. There is a new
10:46:13 3 there? 10:49:32 3 retaining wall that's completed over in - or under
10:46:17 4 A. The work that's under way is about 500,000, 10:49:35 4 way -- I think it is almost completed. It's in
10:46:21 5 and there will probably be additional phases after we 10:49:43 5 Redmond at the Trilogy GolfCourse where we're
10:46:21 6 are completed. 10:49:49 6 representing Quadrant Homes on that project. But more
10:46:25 7 Q. Okay. Are there any other projects that are 10:49:52 7 as oversight of the repairs and not as the actual
10:46:29 8 under way that you are acting as the CM on -- 10:49:54 8 construction manager, so I don't think that --
10:46:32 9 construction manager? 10:49:56 9 Q. Okay. Any--
10:46:42 10 A. There is a small project called 615 Pike. 10:49:58 10 A. -applies.
10:46:45 11 Q. What does that involve? 10:50:01 11 Q. Any other new construction projects that you
10:46:49 12 A. Some replacement of doors at the exterior 10:50:03 12 can recall that are among those 15 that you've
10:46:52 13 decks. 10:50:05 13 identified as completed?
10:46:55 14 Q. What's the approximate cost of that work? 10:50:07 14 A. No, not that I can think of
10:46:56 15 A. Less than $25,000. 10:50:10 15 Q. How about to launch? That was the third
10:47:00 16 Q. Any other projects under way in which you 10:50:14 16 category, and then we'll take a break after we go
10:47:02 17 are acting as the construction manager? 10:50:15 17 through that.
10:47:06 18 A. Yes. You know, I'd have to look at my list. 10:50:17 18 A. None that I can think of
10:47:09 19 There are some, but I'm drawing a blank right now. 10:50:19 19 Q. Do you have projects that are about to
10:47:12 20 Q. That's fine. With regard to the 15 10:50:21 20 launch that are other than new construction?
10:47:15 21 completed projects, how many of those 15 were new 10:50:21 21 A. Yes.
10:47:18 22 construction? 10:50:22 22 Q. What do they involve?
10:47:23 23 A. I believe all the projects are remediation 10:50:24 23 A. Remediation projects.
10:47:27 24 and repair projects. 10:50:27 24 MR. WALKER: Okay. Let's take five minutes.
10:47:30 25 Q. Have you acted as the construction manager 11:03:21 25 Off the record.
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Steven J. Amento August 17, 2010 The City of Meridian v. Petra, Inc., et al.
11:03:21 1 (Recess taken from 10:50 a.m. to 11:03 a.m.) 11:05:51 1 Q. Do you have any other degrees?
11:03:21 2 (Deposition Exhibit No. 268 marked.) 11:05:52 2 A. No.
11:03:23 3 MR. WALKER: Back on the record. 11:05:55 3 Q. With regard to licensing and certification,
11: 03: 27 4 During our break, we had a discussion 11:05:59 4 what licenses do you presently hold?
11:03:31 5 regarding the documents that Mr. Amento brought in 11:06:01 5 A. None, other than my Washington State
11:03:34 6 response to duces tecum in his notice, and we have 11:06:01 6 driver's license.
11:03:40 7 those now in a box, a banker's box, and we've numbered 11:06:04 7 Q. Okay. What about certifications, do you
11:03:45 8 the entire box as Exhibit No. 268. 11:06:10 8 hold any certifications in the construction industry?
11:03:47 9 The court reporter will take those exhibits 11:06:11 9 A. No.
11:03:50 10 and have them copied for my office as well as 11:06:17 10 Q. Within your firm, who is the principal that
11:03:55 11 Mr. Trout's office, and it will include hard copies of 11:06:19 11 holds the construction manager's license or a
11: 04: 00 12 the documents that are in paper form in the box, and 11:06:22 12 certificate, whatever they call it in Washington?
11:04:04 13 also make copies of the disks that are also within 11:06:26 13 A. Washington does not have a license or a
11:04:06 14 some of the files in the box. 11:06:28 14 certification requirement for construction managers.
11:04:09 15 If it becomes necessary for reference 11:06:32 15 Q. Okay. Does the - does any - do any of the
11:04:13 16 purposes to have the pages of the documents Bates 11:06:35 16 other principals or employees of the firm hold any
11:04:16 17 numbered, we've agreed we will number them commencing 11:06:38 17 professional licenses related to the construction
11:04:22 18 the Amento depo and starting with a No. I. 11:06:38 18 industry?
11:04:25 19 Is that satisfactory, Mr. Trout? 11:06:43 19 A. Yes. Lisa Moe is a registered architect in
11: 04: 28 20 MR. TROUT: Yes. And ifBates numbered, we'd 11:06:45 20 the State of Washington.
11: 04: 32 21 like copies ofBates numbered documents provided to us 11:06:46 21 Q. Anyone else?
11:04:33 22 as well. 11:06:58 22 A. No other licenses - well, let me back up.
11:04:34 23 MR. WALKER: Sure. That's fine. Anything else 11:07:09 23 Uhm .- and you included anyone else in the firm, was
11:04:38 24 with regard to the document production, Mr. Trout? 11:07:10 24 that your question?
11:04:40 25 MR. TROUT: Not that I'm aware of. 11:07:13 25 Q. Yes, sir.
Page 77 Page 79
-- ---
11:04:43 1 Q. (BY MR. WALKER) Moving, Mr. Amento, back to 11:07:19 1 A. Adam Bungay has his JD, and he's also an
11:04:47 2 your resume. You indicate in the resume that you've 11:07:24 2 employee ofour firm. But he's not an acting attorney
11: 04 : 49 3 conducted numerous presentations and seminars on 11:07:27 3 at this time. He's one of our consultants and
11:04:51 4 construction related topics. 11:07:27 4 construction managers.
11:04:54 5 Over the last five years, do you have a list 11:07:30 5 Q. And he serves in an actual function as a
11:04:56 6 ofthose presentations? 11:07:32 6 construction manager on behalfof the firm?
11:04:56 7 A. No. 11:07:32 7 A. Yes.
11:04:59 8 Q. Can you recall how many of those 11:07:35 8 Q. And I assume from your previous answers, and
11: 05: 03 9 presentations you've made over the last five years? 11:07:39 9 correct me if I'm wrong, that no one in your firm
11:05:04 10 A. Probably five or six. 11:07:43 10 holds a construction manager's license in any state?
11:05:07 11 Q. Generally, what types of topics do you 11:07:43 11 A. Not that I know of.
11:05:12 12 discuss •• or do you present at these seminars? 11:07:47 12 Q. With respect to you personally, do you hold
11:05:17 13 A. Building enclosure investigation, 11:07:51 13 a construction manager's license in any state?
11:05:22 14 construction dispute resolution, construction cost 11: 07: 52 14 A. No.
11:05:28 15 accounting, construction management process on 11:07:54 15 Q. With regard to the areas ofexpertise that
11: 05: 30 16 building remediation projects. 11:08:03 16 are identified in your resume, how did you gain the
11:05:33 17 Q. Anything else? 11:08:07 17 expertise through training, education, or experience,
11:05:36 18 A. No. I think that generally covers it. 11:08:10 18 or all three?
11:05:39 19 Q. Okay. Moving over then to your education. 11:08:10 19 A. All three.
11:05:41 20 You indicate you have a bachelor's of science degree 11:08:15 20 Q. Okay. We've identified that you have a
11:05:43 21 in construction engineering? 11: 08: 18 21 degree in construction engineering. It was awarded in
11:05:43 22 A. Yes. 11:08:19 22 1978.
11:05:46 23 Q. And that was awarded by Iowa State 11:08:21 23 What other training have you had in the
11:05:48 24 University in 1978? 11:08:26 24 areas ofexpertise that you list in your resume?
11:05:49 25 A. Yes. 11:08:31 25 A. Well, from college, I went to work for a
Page 78 Page 80
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Steven J. Amento August 17, 2010 The City of Meridian v. Petra, Inc., et al.
11:20:49 1 Have you told me about all of the projects 11:23:51 1 Q. None of those folks, though, are licensed;
11:20:54 2 that you've worked on that you consider to be of 11:23:55 2 correct -- licensed as construction managers?
11:20:58 3 similar size, scope, and complexity as the Meridian 11:23:57 3 A. In the state of Idaho, that's correct.
11:20:59 4 City Hall project? 11:24:00 4 Q. In any state?
11:21:03 5 A. Well, we really didn't talk about any of the 11:24:01 5 A. That's correct.
11:21:06 6 Hensel Phelps that I worked on while I was an employee 11:24:06 6 Q. Did you review -- did you interview any of
11:21:07 7 at Hensel Phelps. 11:24:10 7 the contractors on the project?
11:21:09 8 Q. Okay. Tell me about those projects. 11:24:15 8 A. Not that I can recall.
11:21:13 9 A. The Denver City Performing Arts Center; the 11:24:19 9 Q. Did you interview any of the vendors on the
11:21:20 10 IBM Silicone production factory -- or production plant 11:24:22 10 project that provided materials or supplies?
11:21:25 11 in Tucson, Arizona; the Flagstaff Wastewater Treatment 11:24:23 11 A. Not that I can recall.
11:21:33 12 Plant; the Conoco Office Tower in Ponca City, 11:24:27 12 Q. I assume, because I don't know, that you
11:21:41 13 Oklahoma; the King County Jail in Seattle; the Steam 11:24:30 13 didn't interview any Petra personnel?
11:21:45 14 Utilador Project in Bremerton, Washington; the Huskey 11:24:30 14 A. I did not.
11:21:59 15 Hospital Expansion Project in Seattle, Washington; and 11:24:40 15 Q. And that would include present and former
11: 22: 02 16 I think those are the Hensel Phelps projects. 11:24:41 16 employees?
11:22:05 17 Q. Okay. With respect to each of those 11:24:41 17 A. That's correct.
11:22:07 18 projects, did you serve as the principal construction 11:24:44 18 Q. And you also indicate that you talked with a
11:22:10 19 manager on any ofthe projects? 11:24:46 19 professional architect familiar with the project, and
11:22:15 20 A. Hensel Phelps was the contractor -- 11:24:48 20 you named Bill Selvage?
11:22:18 21 construction contractor on all of those projects. 11:24:49 21 A. Selvage, yes.
11:22:23 22 Q. And so the service that you provided was on 11:24:51 22 Q. Any other architects that you discussed this
11:22:27 23 behalf ofHensel Phelps as a general contractor? 11:24:52 23 project with?
11:22:28 24 A. Yes. 11:24:53 24 A. Not that I can recall.
11:22:32 25 Q. And you didn't serve in any capacity on 11:24:55 25 Q. You indicated that you have a registered
Page 89 Page 91
-_...-----_._--------_.._--_... .__._,-_. -_.__._._--- --
11:22:36 1 behalf- while employed by Hensel Phelps as a 11:24:57 1 architect as an employee ofyour firm; is that
11:22:38 2 construction manager; is that correct? 11:24:58 2 correct?
11:22:45 3 A. No, not as a construction manager, per se. 11: 24: 58 3 A. Yes.
11:22:50 4 But the tasks carried out on behalf ofHensel Phelps 11: 25: 01 4 Q. Have you discussed this project with that
11:22:53 5 as a contractor -- or similar to what a construction 11:25:02 5 registered architect?
11:22:57 6 manager does or similar to what Petra did on the 11:25:03 6 A. Very briefly.
11:22:58 7 Meridian City project. 11:25:07 7 Q. Can you remind me of the name, please?
11:23:01 8 Q. Okay. Moving on to paragraph 5, you 11:25:09 8 A. Lisa Moe. That's M-O-E.
11:23:04 9 indicate that you have interviewed members of the City 11:25:12 9 Q. Thank you. And you go on in paragraph 6, in
11:23:08 10 staff, and you've provided me with a list of those 11:25:15 10 addition to a physical inspection, you've reviewed
11:23:13 11 individuals to include Ted Baird, Keith Watts, and 11:25:16 11 photographs of the project during construction.
11:23:14 12 Eric Jensen. 11:25:19 12 Which photographs did you review?
11:23:17 13 Are there any other members of the City 11:25:25 13 A. Uhm, there were a set of photographs that
11:23:19 14 staff that you talked with with regard to this 11:25:30 14 Mr. Corke obtained that were in the file that I
11:23:20 15 project? 11:25:34 15 viewed, and those photographs are in the box of
11:23:22 16 A. Not that I can recall. 11:25:35 16 documents which I brought with me today.
11:23:30 17 Q. Now, you indicate that you also talked with 11:25:39 17 Q. Okay. Are there any photographs other than
11:23:33 18 an independent licensed construction management 11:25:42 18 those in the box of documents that you reviewed with
11:23:33 19 professional. 11:25:43 19 respect to this project?
11:23:35 20 Who is that? 11:25:46 20 A. Not that I reviewed personally, no.
11:23:36 21 A. That would be Laura Knothe. 11:25:49 21 Q. How about anyone else in your firm, did they
11:23:39 22 Q. Any other construction management 11:25:51 22 review any photographs that are not in the box?
11:23:42 23 professionals that you've discussed this project with? 11:25:53 23 A. I don't know. Mr. Corke may have reviewed
11:23:45 24 A. I've discussed it in house with members of 11:25:56 24 others that he didn't print out, so I can't answer
11:23:47 25 my firm. 11:25:57 25 that question.
Page 90 Page 92




               
            
             
           
      
             
              
      
          
           
          
          
           
            
          
          
             
           
           
        
         
          
             
           
     
            
  


























         
      
            
             
          
           
    
         
          
           
         
   
         
          
  
       
          
      
  
    
       
      
        
          
   
  
   
 
         
      
         
     
    
          
      
       
           
       
       
          
      
     
         
  
    
           
        
     
    
         
   
       
         
  
          
  
   
         
   
    
          
      
            
        
       
      
          
           
          
        
         
           
     
        
           
          
          
           
   
  
     


























1 "The City had a right to rely on Petra's 13 : 28 : 07 1 features at the City plaza.
2 representations as to the CM fee before accepting any 13 : 28 : 15 2 When did that problem first manifest itself?
3 Phase II bids, Phase III bids, and becoming committed 13 : 28 : 15 3 A. I don't know.
4 to the project." 13 : 28 : 19 4 Q. How would you characterize the cause of the
5 Review 16, and did I read that correctly? 13 : 28 : 21 5 leaking in the water feature?
6 A. Yes, you did. 13: 28: 30 6 A. Well, it looks like there may be several
7 Q. What facts do you have ofyour own personal 13: 28: 36 7 causes. One ofthe more prime causes has to do with
8 knowledge that the City would have abandoned the 13 : 28 : 39 8 an inadequate or omitted water proofmembrane
9 project ifit had been informed that the CM fee would 13: 28: 43 9 underneath portions of the water feature. And
10 increase? 13 : 28 : 47 10 Mr. Weltner goes into greater detail in his affidavit.
11 MR. TROUT: Object to the form of the question. 13 : 28 : 51 11 Q. Did you inspect the water feature when you
12 THE WITNESS: I have no evidence that the City 13: 28: 53 12 did your site visitation?
13 would have abandoned the project. But certainly Petra 13: 28: 57 13 A. We walked the water feature and I took some
14 had an obligation to provide timely and accurate 13 : 28 : 59 14 photographs, but I did not perform an inspection.
15 information to the City at the time when they knew or 13 : 29 : 00 15 Q. Do you know what the plans and
16 should have known. 13 : 29 : 04 16 specifications for the water feature included with
17 MR. WALKER: Okay. 13 : 29: 10 17 respect to the basin liner, for lack ofa better term?
18 Q. (BY MR. WALKER) In paragraph 17, you 13:29:14 18 A. Not as I sit here.
19 indicate that, "Petra's claim having failed to provide 13 : 29: 20 19 Q. Would it be fair to characterize a cause of
20 a written notice ofactive interference is a breach of 13 : 29 : 23 20 the leaking water feature to a defect in design?
21 the standard ofcare and a breach of the CMA." 13 : 29 : 24 21 MR. TROUT: Object to the form.
22 First ofall, how do you know that Petra 13: 29: 27 22 THE WITNESS: I haven't performed an analysis as
23 failed to provide written notice regarding active 13 : 29 : 27 23 to the cause, construction, design, or both.
24 interference? 13: 29: 29 24 Q. (BY MR. WALKER) With regard to 19(b),
25 A. I have not seen a project record from Petra 13: 29: 36 25 "Leaking roof (see Knothe affidavit)," when did the



























1 where they claim that the City engaged in active
2 interference.
3 Q. In paragraph 18, you recite, "Petra had a
4 duty to protect the City from construction that did
5 not meet the plans and specifications under section
6 4.7.9 of the CMA."
7 Did I read that correctly?
8 A. Yes.
9 Q. What construction are you referring to that
10 did not meet the plans and specifications?
11 A. Well, I go on to recite some examples. It's
12 not a comprehensive list, but some examples are in
13 section 19. The leaks at the water features at the
14 front of the property, leaks and related problems at
15 the roof, the problems with the HVAC system, the
16 missing and inaccessible clean outs in the Weltner
17 affidavit, the tests and operational parts in the
18 Weltner affidavit. There's the masonry issues in the
19 Weltner affidavit, and there is probably some other
20 issues in the Knothe deposition. I haven't had a
21 chance to read that transcript yet. So those are
22 examples.
23 Q. And which transcript are you referring to?
24 A. Laura Knothe.



























1 leaking roof first manifest itself?
2 A. I don't know.
3 Q. Okay. Let me back up to leaking water
4 feature.
5 Did you review the punch list that related
6 to the leaking water feature?
7 MR. TROUT: Object to the form.
8 THE WITNESS: I have looked at punch lists, not
9 specifically related to the water feature, so I don't
10 know. There may have been some water feature issues
11 on the punch lists, but I don't recall.
12 Q. (BY MR. WALKER) What are the consequences
13 of an acceptance by the owner of an item on the punch
14 list vis-a-vis the construction manager's
15 responsibility?
16 MR. TROUT: Object to the form to the extent that
17 it may call for a legal conclusion or assume facts not
18 in evidence.
19 THE WITNESS: It generally has no bearing on the
20 construction manager's responsibility, because the
21 construction manager's responsibility is stated in
22 the -- in the CMA agreement, and as we find -- and
23 also there is statutes in regards to building defects
24 and the right ofan owner to make claim for those
25 building defects regardless of whether there was,
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Steven J. Amento August 17, 2010 The City of Meridian v. Petra, Inc., et al.
Q. And did the City contact the prime
contractors as it relates to these three items on page
7 ofyour affidavit?
A. In regards to the roof, I know that when I
was there in October, the roofing contractor was there
actually performing some work, so I assume that the
City or somebody on the City's behalf contacted them.
As for the other systems, I'd have to defer
to the City and Ms. Knothe.
Q. Okay. With -- specifically, with regard to
the leaking water feature at the City plaza, are you
aware ofwhether or not the City requested warranty
work by the construction -- or by the contractor that
built the water feature?
MR. TROUT: Object to the form of the question.
THE WITNESS: I do not know.
Q. (BY MR. WALKER) And with regard to the
poorly commissioned -- well, let me back up. Is the
leaking water feature -- have the problems with that
been resolved, as far as you know?
MR. TROUT: Object to the form.
THE WITNESS: No. I believe they have not been
resolved.
Q. (BY MR. WALKER) What about the leaking




Q. With respect to I9(a), (b), and (c), are
these warranty items?
MR. TROUT: Object to the form.
THE WITNESS: Well, to the extent the work is
defective, it needs to be cured. Whether it's cured
under warranty or cured under punch list or cured
however, I don't think the -- whether it is a warranty
or not it -- they still need to be cured. And the
City shouldn't have to bear the financial burden of
curing those items.
Q. (BY MR. WALKER) To your knowledge, has the
City incurred any financial liability for the items
identified in I9(a), (b), and (c)?
A. Yes.
Q. And what do you know about that?
A. Consulting costs, legal costs to research
these, provide opinions, and try to pursue remedies
and then implement those remedies.
Q. What about the -- in pursuing the remedies,
how did the City go about pursuing the remedies?
A. They first attempted to do their own self
diagnosis, and then they brought in professionals to
help them do that.
Page 127
---------------_._._------
13:30:54 quote, acceptance or not. 13:33:42 1
13:30:56 2 Q. (BY MR. WALKER) And which statutes are you 13:33:43 2
13:30:57 3 referring to? 13: 33: 50 3
13:31:01 4 A. Uhm, there would be statutes of repose and 13:33:52
13:31:06 5 also statutes oflimitation related to building 13:34:02 5
13:31:11 6 defects, breach ofcontract. There is certainly in 13:34:05 6
13:31:14 7 the State of Washington. I assume there are also 13:34:07 7
13:31:16 8 those same laws in the State ofIdaho. 13:34:13 8
13:31:18 9 Q. Have you done an independent search of the 13:34:16 9
13:31:21 10 Idaho Statutes to determine whether those statutes 13:34:20 10
13:31:23 11 exist in Idaho? 13:34:23 11
13:31:24 12 A. I have not. 13:34:24 12
13:31:31 13 Q. I apologize, ifl've already asked you this, 13:34:27 13
13:31:35 14 but when did the leaking roof identified in I9(b) 13:34:30 14
13:31:37 15 first manifest itself? 13:34:33 15
13:31:42 16 A. You asked me that, and I said I did not 13:34:34 16
13:31:43 17 know. 13:34:37 17
13:31:45 18 Q. Okay. Thank you. 13:34:40 18
13:31:46 19 At paragraph I9(c) you say, "Poorly 13:34:46 19
13:31:51 20 commissioned and malfunctioning HVAC system." 13:34:48 20
13:31:54 21 Do you know who the commissioning agent was 13:34:53 21
13:31:57 22 with respect to the HVAC? 13:34:57 22
13:31:58 23 MR. TROUT: Object to the form. 13:35:02 23
13:32:09 24 THE WITNESS: Well, there's -- Heery's name has 13:35:05 24




13:32:15 commissioning, however, there is no report that I've 13:35:09 1
13:32:17 seen that would document the commissioning that was 13:35:13 2
13:32:19 3 performed or not performed. 13:35:15 3
13:32:21 Q. (BY MR. WALKER) Do you know who hired Heery 13:35:19 4
13:32:22 5 Intemational? 13:35:23 5
13:32:23 A. Idonot. 13:35:26 6
13:32:29 Q. What evidence do you have to support your 13:35:31 7
13: 32: 35 conclusion that the HVAC system is malfunctioning? 13:35:35 8
13:32:39 9 A. Well, there's evidence in an affidavit that 13:35:38 9
13:32:44 10 60 some or more ofthe dampers that actually control 13:35:41 10
13:32:48 11 the air were physically restrained from actually 13:35:46 11
13:32:52 12 modulating. There's evidence ofcontrol problems. 13:35:48 12
13:32:58 13 There's evidence that employees inside the facility 13:35:52 13
13:33:01 14 need space heaters in the summer to keep warm because 13:35:54 14
13:33:04 15 the air-conditioning system does not work properly. 13:35:56 15
13:33:08 16 Physically, when I was at my meeting in 13:35:57 16
13:33:12 17 October, we were inside a conference room, and the air 13:35:59 17
13:33:18 18 flow through the ducts on the floor were at times so 13:36:03 18
13:33:22 19 loud it disrupted normal conversation. 13:36:07 19
13:33:24 20 Q. Anything else? 13:36:09 20
13:33:26 21 A. There's -- like I said, I think it's either 13:36:09 21
13:33:33 22 in the Knothe affidavit or possibly in her testimony 13:36:12 22
13:33:37 23 firsthand accounts ofother problems that have been 13:36:12 23
13:33:38 24 experienced and observed. 13:36:14 24
13:33:40 25 Q. Is there anything else that you can recall 13:36:17 25
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Todd Weltner August 18, 2010
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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repairs that needed to be done that day and, again, 09:00:09 1
the parapet was the big one so... 09:00:11 2
Q. And what did you take away from those 09:00:17 3
conversations regarding their previous work? 09:00:21
A. A little surprised to see a leak between the 09:00:25 5
patch and the original membrane, to be honest. 09:00:27 6
Q. They were surprised? 09:00:33 7
A. They were surprised. We were surprised, 09:00:38 8
yes. We were all baffled by the parapet cap situation 09:00:40 9
so -- but they did -- they did jump on the repairs 09:00:44 10
that day that we could identify so -- I mean, they 09:00:46 11
were very cooperative in trying to make it right. 09:00:51 12
Q. Ray Wetherholt was the roofing consultant? 09:00:52 13
A. Correct. 09:00:55 14
Q. Was he there at the site visit on the 23rd? 09:00:58 15
A. Yes. 09:01:02 16
Q. And what was the substance ofany 09:01:03 17
conversations that Mr. Wetherholt held with the 09:01:05 18
participants that were inspecting the roof? 09:01:09 19
A. He was just there to give his advice and his 09:01:10 20
opinion, and so I don't think that Western Roofing did 09:01:14 21
anything that they didn't want to do. We didn't force 09:01:16 22
them to do anything. We just pointed out that there 09:01:19 23
was some problems as we saw them and Western took it 09:01:22 24
upon themselves to fix what they could. 09:01:28 25
1 that top membrane came out underneath -- beyond the
2 cap ofthe parapet, that would catch water, and that's
3 what was -- we assume was happening.
Q. And was any determination made ofwhen the
5 cut was -. when the cut occurred?
6 A. No.
7 Q. How long was the cut?
8 A. Well, we found it in halfa dozen spots, and
9 it varied from 10 feet to 40 or 50 feet, so quite
10 extensive.
11 Q. And was it apparent that it was a cut, or
12 was the material short?
13 A. No. We determined it was a cut. The
14 membrane actually went up and over the top of the
15 parapet wall, which it was supposed to for the detail,
1 6 so it had been cut at somebody's direction or
17 somebody's -- we don't know what.
18 Q. I noted -- and we'll get to your affidavit
19 and the exhibits attached, but I believe there was a
2 0 photograph ofwhere this -
21 A. Yes.
22 Q. And that's representative of what you've
23 been talking about?
24 A. Yes.
25 Q. Okay. We were talking about who you
Page 32



























Q. Who prepared the tomography report?
A. Idaho Airships, I believe.
Q. And what were the results ofyour crawling
around on your hands and knees and pulling up the
membrane?
A. Well, we did find a couple leaks.
wouldn't say a lot, but we found several -- several
areas ofconcern including a slashed area of a
membrane, which we couldn't figure out how it
happened. But we did find, you know, a dozen areas
that they repaired that day.
Q. Okay. You mentioned the parapet that you
were baffled - everyone, apparently, was baffled by
the -- whatever you observed regarding the parapet.
Page 30
Q. What specific problems did Mr. Wetherholt
provide information on?
A. Again, we -- you know, we looked at -- we
had a tomography report, and so we were looking at
those areas that were identified in that report, and
that's probably 15 or 20 specific areas that we got on
our hands and knees and looked around for leaks or --
and even pulled up the membrane to see if there was
any moisture beneath the membrane and the insulation
layer or any damage to the structure, which there
wasn't.
What was it that baffled everybody on that
site visit with respect to the parapet?
A. Well, it appeared that whatever -- whatever
took place for the membrane to be cut immediately
below or underneath the parapet cap, happened after
the membrane was installed.
It -- we assumed that Western was the roof
installer and the warranty installer for Versico and
that they did the patch. They didn't have any
recollection of that patch being made, and to our
knowledge, there was no other roofers on site at any
time, even after -- even after the building was
occupied.
So they couldn't -- they didn't know what -
in their own company, when it was done or why it was
done. We sure didn't know why it was done. Still
don't know.
Q. Now, you said something was patched. Was it
this cut that you identified what was patched?
A. Yeah. Right around the bottom of the
parapet, there was a slice in the membrane, literally
just a slice down, and then there was a patch over
that slice. And the bottom of that patch was actually
glued to the existing membrane -- the original
membrane, but the top in some places was not. So if
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Todd Weltner August 18, 2010 The City of Meridian v. Petra, Inc., et al.
10:40:26 1 the third floor felt it under their feet, and the 10:42:40 1 A. The drains were literally reversed
10:40:26 2 people down below heard it up in the ceiling. 10:42:44 2 backwards. The over flow from the main drain.
10:40:29 3 Q. You consider this to be a life safety issue? 10:42:46 3 Q. Did you look at the plans to determine what
10:40:30 4 A. I don't, actually. 10:42:47 4 the plans specified?
10:40:31 5 Q. Why not? 10:42:48 5 A. Yes, we did.
10:40:34 6 A. I don't think that one weld breaking is 10:42:50 6 Q. And that's how you determined that they were
10:40:41 7 probably a life safety issue. 10:42:52 7 reversed?
10:40:43 8 Q. And what other causes did you consider in 10:42:55 8 A. We actually stuck a hose in the drain to see
10:40:47 9 the process of eliminating causes for the popping 10:43:00 9 where it drained out, Eric Jensen did. And as he put
10:40:47 10 sound? 10:43:03 10 the hose in the over flow drain, it came out -- or
10:40:51 11 A. I mean, we kind of talked about maybe a 10:43:05 11 excuse me -- in the main drain, it came out at that
10:40:56 12 mechanical noise pinging or something like that. That 10:43:09 12 location that is intended only for over.flow, which
10:40:58 13 didn't seem to be consistent with what they were 10:43:12 13 would be a minimal amount of water ifever.
10:41:01 14 describing. It felt like a violent -- a violent 10:43:16 14 Q. And when did that problem first manifest
10:41:02 15 occurrence. 10:43:16 15 itself'!
10:41:03 16 Q. How violent? 10:43:17 16 A. I don't know the exact date.
10:41:05 17 A. I mean, just -- again, they could feel it in 10:43:21 17 Q. How much prior to June 4th were you informed
10:41:07 18 their feet on the third floor, so enough that you 10:43:26 18 that the over flow issue manifested itself'!
10:41:09 19 could feel it in the building structure. 10:43:28 19 A. We were informed a week or two before, but
10:41:14 20 Q. When did this popping noise first manifest 10:43:33 20 it had been occurring all spring during the rainy
10:41:15 21 itself'! 10:43:33 21 season.
10:41:17 22 A. I don't know the exact date, but the site 10:43:37 22 Q. And whose responsibility would it be for the
10:41:21 23 visit was March 26, so sometime around that time 10:43:41 23 installation of the drains and the over flow?
10:41:22 24 frame. 10:43:42 24 MR. TROUT: Object to the form.
10:41:29 25 Q. Was the popping noise contemporaneous with 10:43:45 25 THE WITNESS: I mean, I don't know on this
Page 101 Page 103
!--. ._- -
10:41:32 1 your visit on March 26, 201O? 10:43:45 1 specific project.
10:41:33 2 A. Yes. That was the reason for that visit. 10:43:47 2 Q. (BY MR. WALKER) Would it be Buss
10:41:37 3 Q. And how much before March 26, 2010, did the 10:43:49 3 Mechanical?
10:41:41 4 popping noise occur before you showed up on the scene? 10:43:50 4 MR. TROUT: Same objection.
10:41:42 5 A. A week or two. 10:43:53 5 THE WITNESS: I don't know for sure if that's in
10:41:45 6 Q. A week or two before that date? 10:43:54 6 their scope or not.
10:41:45 7 A. Correct. 10:43:57 7 Q. (BY MR. WALKER) And in your experience as a
10:41:48 8 Q. Do you know whether or not anyone attempted 10:43:59 8 general contractor, does the City plumbing inspector
10:41:51 9 to tape record the popping noise? 10:44:02 9 inspect drains?
10:41:55 10 A. No. It was in the middle ofthe day, so no 10:44:03 10 MR. TROUT: Object to the fonn.
10:41:56 11 tape recorders going. 10:44:05 11 THE WITNESS: They look at the drains. I don't
10:41:59 12 Q. Okay. Now, we've talked about the steel, 10:44:07 12 know that they would do a water test.
10:42:02 13 the clean outs, and the parapet issue. 10:44:08 13 Q. (BY MR. WALKER) Do you know whether or not
10:42:07 14 What other parts of the project did you 10:44:13 14 the City inspector ever red tagged the drains?
10:42:10 15 determine were defective and deficient and not 10:44:14 15 MR. TROUT: Object to the fonn.
10:42:12 16 performed in accordance with plans and specifications? 10:44:15 16 THE WITNESS: No, I do not.
10:42:16 17 A. Again, can you re-read the list that we had 10:44:18 17 Q. (BY MR. WALKER) The next item on your list
10:42:16 18 earlier? 10:44:21 18 was June 28, the roof membrane. We've talked about
10:42:19 19 Q. Sure. You have the roof over flow issue on 10:44:23 19 the cut and not sealed?
10:42:20 20 June 4th. 10:44:23 20 A. Right.
10:42:22 21 A. Okay. That's a defective issue. 10:44:26 21 Q. And I think your testimony was is that it
10:42:27 22 Q. And when did - and how is that a - how do 10:44:30 22 appeared, at least based on your investigation, that
10:42:31 23 you know from your observation that the roof over flow I 10:44:33 23 the roof membrane was installed in accordance with the
10:42:34 24 issue was not created by work performed in accordance 10:44:34 24 plans and specifications.
10:42:37 25 with the plans and specifications? 10:44:36 25 Do I recall your testimony correctly?
Page 102 Page 104
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Todd Weltner August 18, 2010 The City of Meridian v. Petra, Inc., et al.
11:41:55 1 to testilY as to the proper fix for this particular 11:44:17 1 Q. Yes. Thank you.
11:41:56 2 problem? 11:44:20 2 A. If! can put my fingers on it again. So,
11:41:58 3 A. I would suggest that the lentel be extended, 11:44:25 3 again, this was a -- we were on the roof looking at
11:42:01 4 but that's really an architect and engineer call. 11:44:28 4 the parapet cap and came across this -- or excuse
11:42:03 5 Q. Okay. And in your experience as a general 11:44:31 5 me -- the parapet wall, in this case, with the
11:42:06 6 contractor, how would the lentel be extended? 11:44:34 6 masonry, and came across this condition with the
11:42:09 7 A. After the fact, the brick would have to be 11:44:36 7 parapet cap and the membrane.
11:42:14 8 taken off so they can get back to the structural steel 11:44:38 8 Q. Okay. And what's the number on it?
11:42:15 9 in order to do that. 11:44:40 9 A. CM1l1464.
11:42:16 10 Q. And is that possible? 11:44:42 10 Q. Okay. Thank you. Are those photographs
11:42:16 11 A. Absolutely. 11:44:45 11 that you are removing them from are our official
11:42:29 12 Q. Now, in paragraph 9, you refer to this 11:44:47 12 exhibit book or from your book?
11:42:32 13 problem that we've just been discussing with respect 11:44:49 13 A. This is our book.
11: 42: 36 14 to the missing lentel as a latent defect. 11:44:51 14 Q. I've seen those photographs, so you can put
11:42:40 15 Why would you refer to it as a latent 11:44:51 15 them back.
11:42:40 16 defect? 11:44:56 16 A. So, again, on this specific situation,
11:42:46 17 A. Again, it's -- maybe "latent" was wrong, but 11:45:00 17 obviously, this membrane was hanging out from the
11:42:47 18 it's definitely a defect in the construction, 11:45:01 18 parapet cap.
11: 42: 50 19 obviously, with the failure, so it was pretty obvious 11:45:01 19 Q. Would you mind holding it over by the camem
11:42:53 20 that something was amiss in that location. 11:45:03 20 within the fmme.
11: 42: 56 21 Q. Why did you use the words "latent defect" 11:45:05 21 A. Sorry. So this is where the water was
11:42:58 22 when describing this? 11:45:08 22 pouring into -- behind the roofing membrane.
11:42:58 23 A. I don't recall. 11:45:11 23 And ifyou can see, this is actually a patch
11:43:02 24 Q. Who took the photographs? 11:45:15 24 right along this area here, because the cut is right
11:43:04 25 A. Bill Selvage took those photographs. 11:45:17 25 below this parapet cap (indicating).
Page 149 Page 151
11:43:09 1 Q. Did you discuss the remedy that you've just 11:45:17 1 Q. Okay.
11:43:12 2 testified to with Mr. Selvage? 11:45:18 2 A. Okay?
11:43:13 3 A. No, not that I recall. 11:45:19 3 Q. Thank you.
11:43:16 4 Q. Would this be warranty work to be perfonned 11:45:23 4 A. Again, this kind of-- the pattern - so we
11:43:23 5 by the steel structure - the steel erector? 11:45:27 5 go up to look at this, and we find this, so it kind of
11:43:24 6 MR. TROUT: Object to the fonn. 11:45:29 6 lends to the pattern ofdefects, ifyou will.
11:43:25 7 THE WITNESS: I don't know. 11:45:33 7 Q. Okay. But you don't -- with respect to the
11:43:26 8 Q. (BY MR. WALKER) Do you know whether or not 11:45:37 8 pattern ofdefects and, specifically, the cut in the
11:43:31 9 the City has made a claim -- a warranty claim with 11:45:41 9 membmne, you don't know when that occurred?
11:43:34 10 respect to the missing lentel? 11:45:45 10 A. I do not know when that occurred, just that
11:43:34 11 MR. TROUT: Object to the fonn. 11:45:45 11 it's leaking.
11:43:36 12 THE WITNESS: I'm not aware. 11:45:51 12 Q. As part ofyour discussion with respect to
11:43:43 13 Q. (BY MR. WALKER) Now, in paragraph 10-- 11:45:54 13 the problem with the membmne, did you discuss the
11:43:46 14 take a moment just to review paragraph 10, because I 11:45:56 14 possibility of sabotage?
11:43:49 15 think we've thoroughly discussed that issue, but if 11:45:58 15 MR. TROUT: Object to the fonn.
11:43:53 16 there is anything you need to add, I'd like you to 11:45:59 16 THE WITNESS: No.
11:43:55 17 add -- and we are speaking about the roofing membrane 11:45:59 17 MR. WALKER: Okay.
11:43:59 18 material that was supposed to go up the inside ofthe 11:46:18 18 Q. (BY MR. WALKER) Now, on pamgraph II, with
11:44:03 19 parapet wall, mp over the top, and return down the 11:46:21 19 respect to this issue of the membrane, you say, "I
11:44:03 20 outside to complete the -- 11:46:24 20 perfonned on-site inspection, and I observed the
11:44:07 21 A. Right. And I came across a picture looking 11:46:27 21 roofing membrane on the inside of the pampet wall was
11:44:09 22 for those-- 11:46:31 22 not lapped over the top ofthe parapet wall and has
11:44:09 23 Q. Okay. 11:46:34 23 pulled away from the underlying structure."
11:44:12 24 A. -- that really sununarizes the issue, so I 11:46:35 24 Did I read that correctly?
11:44:15 25 think that might be helpful. 11:46:37 25 A. Yes. And actually, that's incorrect,
Page 150 Page 152
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Todd Weltner August 18, 2010 The City of Meridian v. Petra, Inc., et al.
11:46:42 1 because on our subsequent visit to the job site on the 11:48:58 1 A. No.
11:46:46 2 23rd ofJuly we did find that it appeared it did lap 11:49:01 2 Q. Why didn't you ask him about this particular
11:46:48 3 up over the top. 11:49:01 3 issue?
11:46:59 4 Q. Okay. Thank you. In paragraph 12, you 11:49:02 4 A. It wasn't appropriate.
11: 47: 02 5 testilY, "I have studied the project specifications 11:49:04 5 Q. And why do you say that?
11:47:05 6 for the exterior cast stone installed. The 11:49:06 6 A. I just - the legal proceedings, I didn't
11:47:10 7 specifications called for not more than III 6th inch 11:49:08 7 think we should be talking about this.
11:47:14 8 tolerance maximum from each adjacent unit of the 11:49:12 8 Q. Did anyone tell you not to talk to
11:47:17 9 exterior stone work. It also specifies that there 11:49:13 9 Mr. McGourty?
11:47:19 10 shall be no more than 1/8th variance in the mortar 11:49:15 10 A. No. It's pretty common sense.
11:47:25 11 joints, which is to be consistently 3/8th ofan inch." 11:49:21 11 Q. Okay. Now, once again, you've characterized
11:47:27 12 Did I read that correctly? 11:49:27 12 this, I believe, as a "latent defect."
11:47:28 13 A. Correct. 11:49:32 13 A. Yeah, and that -- again, it's a defect. It
11:47:33 14 Q. Did you note whether or not this defect that 11:49:34 14 obviously does not follow specifications. The joints
11:47:36 15 you've identified in paragraph 12 appeared on any 11:49:39 15 are larger than they are supposed. The difference
11:47:38 16 punch list? 11:49:42 16 between the stones is larger than it is supposed to
11:47:39 17 MR. TROUT: Object to the form. 11:49:46 17 be. And we have some really good photos, again, that
11:47:42 18 THE WITNESS: Again, not without having seen all 11:49:47 18 show that.
11:47:48 19 the punch lists possible, I don't note that ever 11:49:48 19 Q. Are you aware of the industry standards for
11:47:49 20 showed up on any. 11:49:51 20 masonry construction?
11:47:50 21 Q. (BY MR. WALKER) Do you know when this 11:49:52 21 MR. TROUT: Object to the form.
11: 47: 52 22 defect -- or do you know when this alleged defect was 11:49:56 22 THE WITNESS: Again, I'm not a masonry expert
11: 47: 54 23 first discovered? 11:49:56 23 so...
11: 47: 54 24 A. No. 11:49:58 24 I know they have their standards, but I'm
11:47:57 25 Q. When did you conduct your review of the 11:49:58 25 not an expert.
Page 153 Page 155
-_._---- - __.M
11:47:58 1 masonry? 11:50:00 1 Q. (BY MR. WALKER) Based on your experience as
11:48:00 2 A. Uhm, you have the date there. 11:50:05 2 a general contractor, do you consider the masonry work
11:48:04 3 Q. I didn't. I have -- I don't have a masonry 11:50:06 3 to be defective?
11:48:07 4 entry for the eight that you've specified. 11:50:07 4 MR. TROUT: Object to the form.
11:48:12 5 A. Uhm, it was -- again, it was -- it was in 11:50:10 5 THE WITNESS: I would say it does not follow
11:48:16 6 July, so one of those site visits we incorporated the 11:50: 11 6 specifications.
11:48:17 7 masonry as well. 11:50:14 7 Q. (BY MR. WALKER) In your mind, does that
11:48:19 8 Q. Okay. Was it -- on the 23rd, you were 11:50:15 8 mean it's defective?
11:48:19 9 basically on the roof. 11:50:17 9 MR. TROUT: Object to the form to the extent it
11:48:21 10 A. That's the roof, right, so probably -- 11:50:18 10 calls for a legal conclusion.
11:48:23 11 Q. SO it would be the 13th? Would that be 11:50:21 11 THE WITNESS: I would say that that's not my
11:48:24 12 reasonable? 11:50:22 12 determination.
11:48:24 13 A. Yes. 11:50:30 13 Q. (BY MR. WALKER) Now, you go on in paragraph
11:48:29 14 Q. Thank you. That's July 13th, 20I0; correct? 11:50:35 14 15. It says, "Without further analysis in discovery,
11:48:30 15 A. Right. 11:50:38 15 I will" -- oh - "with further analysis in discovery,
11:48:33 16 Q. Do you know whether or not the contractor 11:50:42 16 I will be able to obtain actual bids for the repairs
11:48:39 17 who laid up the stone has been notified about this 11:50:46 17 necessary for the defects noted above."
11:48:40 18 problem? 11:50:48 18 Are you referring only to the masonry work?
11:48:43 19 A. My understanding is that Laura has been in 11:50:48 19 A. Correct. Yes.
11:48:46 20 contact with the contractor that installed that. 11: 50: 52 20 Q. "But based upon any education, training, and
11:48:47 21 Q. Do you know who the contractor is? 11:50:56 21 experience, I would conservatively estimate the cost
11:48:49 22 A. TMC Masonry. 11:50:58 22 of repairs/replacement to be in excess of $1 million."
11:48:54 23 Q. And you mentioned that you talked to Tim 11:51:01 23 What portion ofyour education would provide
11:48:57 24 McGourty, but you didn't have any specific discussions 11:51:05 24 you with the background necessary to make an
11:48:58 25 about this issue? 11:51:08 25 estimate -- a conservative estimate of the cost of
Page 154 Page 156
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AUDIO-VIDEO DEPOSITION OF LAURA KNOTHE 09:01:03 1 PROCEEDINGS
09:01:03 2
BE IT REMEMBERED that the deposition of
LAURA KNOTHE was taken by the Defendant! 09:01:07 3 MR. WALKER: On the record. I need to do a few
Counterclaimant at the offices ofCosho Humphrey, LLP, 09:01:10 4 things here to comply with the Idaho Rule ofCivil
located at 800 Park Boulevard, Suite 790, Boise,
09:01:15 5 Procedure 30(b)(4), and so I'll just recite thisIdaho, before Associated Reporting, Inc., by Janet
French, a Court Reporter and Notary Public in and for 09:01:16 6 little script.
the County of Ada, State ofidaho, on Wednesday, the 09:01:18 7 This is the deposition of Laura Knothe which
11th day of August, 2010, commencing at the hour of
09:01:21 8 is being taken on behalfof the defendant, Petra9:01 a.m. in the above-entitled matter.
09:01:26 9 Incorporated, in Case No. CV OC 09-7257 filed by the
APPEARANCES: 09:01:30 10 City of Meridian in the District Court of the Fourth
For the PlaintitTI TROUT JONES GLEDHILL FUHRMAN, P.A. 09:01:32 11 Judicial District for the State ofidaho in and for
Counterdefendant: By: Kim J. Trout, Esq. 09:01:33 12 Ada County.
225 North 9th Street, Suite 820
09:01:35 13 This deposition is being taken on August I I,
Post Office Box 1097
Boise, Idaho 8370 I 09:01:41 14 2010, commencing at 9:00 a.m. Mountain Time before
Telephone: (208)33 1-1170 09:01:43 15 Janet French a court reporter with Associated
Facsimile: (208) 331-1529
09:01:49 16 Reporting, Inc., whose address is 1618 West Jefferson,ktrout@idalaw.com
09:01:54 17 Boise, Idaho 83702. The deposition is being conducted
For the Defendant! COSHO HUMPHREY, LLP 09:01:59 18 at the offices ofCosho Humphrey, LLP, at 800 Park
Counterclaimant: By: Thomas G. Walker, Esq.
09:02:03 19 Boulevard, Suite 790, Boise, Idaho 83712.800 Park Blvd., Suite 790
Post Office Box 9518 09:02:06 20 I'm Thomas G. Walker of the Cosho Humphrey
Boise, Idaho 83707-9518 09:02:10 21 firm, and I'm here representing Petra Incorporated,
Telephone: (208) 344-7811
Facsimile: (208) 338-3290 09:02:12 22 the defendant, in this lawsuit, and I'm also the
twalker@cosholaw.com 09:02:15 23 operator of the audio-visual equipment.
Also present: Tom Coughlin 09:02:17 24 This deposition is being taken in accordance
09:02:20 25 with the Idaho Rules ofCivil Procedure, and there are




1 (Pages 1 to 4)
"~E!I!IX~H~IB~IT~~
{( C-" 006199
     
         
            
      
   
      
 
t   
 
S   
 




     
  
  
     
         
 
 
   
    
 
  
      
       
    
        
       
       
   
         
  
  
-- - - - -- -- -- -- - - -~--- -. - - --_+--~-- ~- -- - - - ~- -- -- -- - - -- -- ---1 
       
       
  
         
         
        
  
       
            
           
          
        
  
   
          
        
      
  
    
      
 1-    
   
   
  
        
      
       
      
   
   
  
     
   




   
 
 
           
          
         
  
        
         
          
          
         
  
        
        
       
        
        
         
      
        
       
         
     
       
          
  
     
X~H~IB~IT~  
   


























A. The·· the unit was labeled. 13: 23: 02 1 controls?
2 Q. And who hooked the pipes up backwards, which 13: 23: 03 2 A. Hobson.
3 entity? 13: 23: 06 3 Q. And when you say the problem has been
A. Buss Mechanical. 13 : 23 : 11 mitigated, what do you mean by that?
5 Q. So how does that involve Hobson? 13:23:13 5 A. Adjustments have been made. Some of the
6 A. I believe Buss _. well, it was Hobson's air 13 : 23 : 19 6 control set points have been adjusted to improve the
7 handling unit, and it was labeled incorrectly. 13: 23: 21 7 comfort level.
8 Q. By the manufacturer? 13 : 23 : 26 8 Q. And has that •• is that resolution
9 A. Yes. 13 : 23 : 28 9 satisfactory?
10 Q. How would Petm as the construction manager 13 : 23 : 29 10 MR. TROUT: Object to the form.
11 determine that the pipes were mislabeled? 13:23:31 11 Q. (BY MR. WALKER) Do you know whether that
12 A. They may determine thatthe air handling 13: 23: 33 12 resolution is satisfactory?
13 unit wasn't functioning properly and that there was no 13 : 23 : 38 13 MR. TROUT: Same objection.
14 heating across the coils. 13 : 23 : 40 14 THE WITNESS: I believe it's much better.
15 Q. Do you know whether or notthere was heating 13:23:46 15 Q. (BY MR. WALKER) Well, is it satisfactory?
16 across the coils at the time the building was 13 : 23 : 54 16 MR. TROUT: Same objection.
17 occupied? 13: 23: 55 17 THE WITNESS: I believe so.
18 A. There couldn't have been. 13: 23: 57 18 Q. (BY MR. WALKER) With regard to Buss
19 Q. How do you know that? 13: 24 : 04 19 Mechanical, which -- specifically, what items were not
20 A. The water wasn't going across the coils 13: 24: 12 20 properly completed by Buss Mechanical?
21 because the piping was backwards. 13 : 24 : 15 21 A. The glycol loop chemicals that we talked
22 Q. And has that problem been resolved? 13 : 24 : 15 22 about earlier.
23 A. It has. 13:24:19 23 Q. Okay. Anythingelse?
24 MR. TROUT: Object to the form. 13 : 24 : 27 24 A. The piping of the air handling, which we
25 Q. (BY MR. WALKER) It has; correct? 13: 24: 31 25 just.- the air handlers, which we just talked about,




























2 Q. And when was it resolved?
3 A. December '09 or January '10.
Q. And when was the problem first discovered?
5 A. December of '09.
6 Q. SO the problem never arose until more than a
7 year after the date ofoccupancy; is that your
8 testimony?
9 MR. TROUT: Object to the form.
10 THE WITNESS: The problem existed. The
11 troubleshooting effort revealed it.
12 Q. (BY MR. WALKER) When did the problem with
13 the mislabeled pipes •• when was it first discovered?
14 A. About a - I think I just answered that,
15 Decemberof'IO·- I mean '09.
16 Q. Okay. Back to Hobson, because we kind of
17 jumped over to Buss Mechanical.
18 Are there any open items with respect to
19 what you've alleged is work not properly completed by
20 Hobson as of today?
21 A. Not that I can recall. The only caveat
22 would be there is still some tweaking necessary with
23 the HVAC controls. I believe the problems have been
24 mitigated.



























1 which was really more Hobson's responsibility.
2 At this point, I can't remember any other
3 items.
Q. Okay. What about M.R. Miller?
5 Specifically, what items ofwork was not properly
6 completed by M.R. Miller?
7 A. The water feature -- it is my understanding
8 that the water feature has never functioned properly
9 in that it has always leaked.
10 Q. And what was M.R. Miller's involvement in
11 the water feature?
12 MR. TROUT: Object to the form.
13 You can answer.
14 Q. (BY MR. WALKER) Do you know what M.R.
15 Miller's responsibilities were with respect to the
16 water feature?
17 MR. TROUT: Same objection.
18 THE WITNESS: To install the -- the question--
19 the question that we are working with them on is the
20 installation of the piping and the basins for the
21 water feature.
22 Q. (BY MR. WALKER) Andwhathadbeen--what
23 has been the result ofyour working with M.R. Miller
24 with respect to those issues?
25 A. The leak has been slowed. I mean, the
Page 164
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The City of Meridian v. Petra, Inc., et al.August 11, 2010
quantity of the leak has decreased considerably. 13:28:46
There is still an existing leak -- 13:28:50 2
Q. And when-- 13:28:56 3
A. -- or several. 13:28:57
Q. And when did the leaks, plural, first 13:29:00 5
manifest themselves? 13:29:03 6
A. My understanding is summer of -- I guess I 13:29:09 7
don't know for sure. 13:29:12 8
Q. Okay. And you indicated, I believe, that 13:29:12 9
there is continuing effort -- there is a continuing 13:29:15 10
effort with M.R. Miller to resolve the continuing 13:29:17 11
leaks? 13:29:20 12
A. Yes. 13:29:22 13
Q. Do you know what the volume of water is 13:29:25 14
leaking? 13:29:28 15
A. It's -- at this point in time, I believe it 13:29:30 16
is about 2,000 gallons a day. 13:29:31 17
Q. And how was that determination made? 13:29:41 18
A. Through a test by the City. 13:29:46 19
Q. And who conducted those tests? 13:29:55 20
A. Elroy Huff. 13:30:04 21
Q. And how did he conduct the tests? 13:30:08 22
A. By just running one run of piping at a time 13:30:12 23
and -- and then the water feature is on its own meter, 13:30:17 24




















































determining the usage ofwater that's leaving the
system.
Q. And where is the water going?
A. We are not exactly sure.
Q. Do you have -- based on your conversations
with Elroy Huff or anyone else, do you have any idea
ofwhere the water is going?
A. I believe the most significant source of the
leak is actually the basins themselves.
Q. And where is the water going that's leaking
out of the basins?
A. Into the sub grade of the plaza.
Q. With regard to Western Roofing, what
specific items of work were not properly completed by
Western Roofing?
A. There was several leaks in the roofing
system.
Q. And was that the fault -- have you
determined whether or not that was the fault of
Western Roofing?
A. I believe some were.
Q. And what about the others?
A. It's possible that the roof could have been
damaged by other contractors. They have a



























I mean, increase the warranty period?
MR. TROUT: Object to the form.
THE WITNESS: I'm not aware. It's a two-year
warranty.
MR. TROUT: Counsel, I'm going to ask that we go
off the record for a period of time. I need to
prepare, as I told you earlier, for a 2:00 o'clock
conference call with the Court in conjunction with the
one that was taken this morning.
MR. WALKER: Okay. Let's go off the record.
(Off the record.)
MR. WALKER: Back on the record.
I had a discussion with Mr. Trout, the
City's counsel, regarding some other obligations that
he has this afternoon, and as a consequence of the
fact that we are going to have to continue this
deposition at a later time in order to cover the
documents that Ms. Knothe has provided us, we have
agreed to continue the deposition to some later date
that's convenient to Counsel and the parties.
Is that correct, Mr. Trout?
MR. TROUT: Yes, sir.
MR. WALKER: Thank you. We'll go off the record.
(The deposition adjourned at I :32 p.m.)
(Signature requested.)
Page 168
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have -- I haven't gotten into that. 
 Q. Okay. As you sit here today, what is the 
 status of any work that was not properly completed by 
Western Roofing? 
 A. I haven't worked on the roof --
 Q. SO you don't know --
 A. -- per se, for the last -- I don't know the 
 status. I believe they haven't had a leak in some 
 time. 
  Q. Approximately how long has it been since the 
 roof last leaked, do you know? 
 A. I don't know. There are hundreds of patches 
 on the roofis what I know. 
 Q. What's the status of the warranty -- are you 
 aware of what the status of the warranty is on the 
 roof as we sit here today? 
 MR. TROUT: Object to the form. 
 THE WITNESS: I am not. In December or January 
 when I was working on the roof, I believe they -
 Western had repaired -- basically, addressed the items 
 that were on the Versico warranty list, but there were 
 subsequent leaks, so I'm not sure at this point. 
 Q. (BY MR. WALKER) Are you aware of whether or 
 not Western Roofing and/or Versico extended the 
 warranty to the City to the lease -- and by extended, 



























        
  
        
      
         
   tT         
       
          
       
          
     
         
        
          
   
         
  
         
          
   
      
       
          
        



























   
 
      
       
         
 
           
 tT           
           
          
       
      tT   
 tT   
       
         
        
           
           
           
          
          
        
      
     
       tT   
        
   
  







KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.








J. DAVID NAVARRO. Clerk';il
By KATHY BIEHL :'1
OEPUTV , 'I
·,'r_JO,.J
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. AFFIDAVIT OF KIMJ. TROUT DATED
SEPTEMBER 13, 2010
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County ofADA )
KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN.
GOURLEY, P.A., representing the Plaintiff in this matter, and I make the following statements
based upon my own personal knowledge.
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3. Attached hereto as Exhibit "A" is a true and correct copy of the Deposition
Transcript of Jack K. Lemley taken on June 16,2010. The relevant portions are as follows:
a. Page 7:19-8:7;
b. Page 14:3-16;
c. Page 18:21 - 25;
d. Page 77:11-21;
e. Page 84:15-21; and
f. 163:4-8;
4. Attached hereto as Exhibit "B" is a true and correct copy of the Deposition












1. Page 270: 18-25;
m. Page 272:4-19;
AFFIDAVIT OF KIM]. TROUT DATED SEPTEMBER 13,2010
Page 2
006203
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p. Page 288:19-289:3; and
q. Page 290:25-291 :8.
FURTHER YOUR AFFIANT SAYETH NAUGHT.





Subscribed and sworn to. before me this 13th day of September, 2010.
""U.II••""
.......... f-LUC.t "'"
..........:::..'~ 40 ' ..
.. b. •• •• ~. ":.
$l\Y.'- ......~. ~
...... : ~OTAl> L ."" ~: .- ~- ~r.- •- .- .- .: : ~..... : E
:.- c::
; ~. PUB\"\ : :'::.. ~ .-.. .··0 $
")'; ......•... ~ ..~," .....; -1,1",.; ". ,,~ ..
"" ~ OF \v .."" .., ..
Not Public, State of Idaho
Residing at: Meridian, ID
My commission expires: November 3, 2014
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this~ day of September, 2010, a true and correct copy of












800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609
AFFIDAVIT OF KIMJ. TROUT DATED SEPTEMBER 13, 2010
Page 3
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Jack K. Lemley June 16, 2010
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
The CILy of Meridian v. Petra, Inc., et al.
INDEX
EXAMINATION
85. Notice ofDeposition ofJack E. Lemley
(4 pages)
87. Vol. 2 - Exhibits to Affidavit to Eugene 7
R Bennett dated 4/7/10 in Support of
Petra Incorporated's Opposition to Motion
for Leave to Amend to File First Amended
Complaint and Exhibits Q-BB (470 pages)
86. Vol. I - Exhibits to Affidavit to Eugene 7
R Bennett dated 4/7/10 in Support of
Petra Incorporated's Opposition to Motion
for Leave to Amend to File First Amended
Complaint and Exhibits A-P (591 pages)
THE CITY OF MERIDIAN, an Idaho)
Municipal COll'oration, )










DEPOSITION OF JACK K. LEMLEY
June 16, 2010
Boise, Idaho








DEPOSITION OF JACK K. LEMLEY
88. Document Package for Lemley International 7
Expert Witness (288 pages)
89. Construction Manager as Adviser (CMa) 37
Contract Relationship Diagram (I page)
Page 3
EX H I BIT S (Continued)
91. Jack Lemley's written statement of
opinions dated 6/10/2010 (19 pages)
90. Construction Manager as Adviser (CMa)
Contract Relationship Diagram (I page)
BE IT REMEMBERED that the deposition of
JACK K. LEMLEY was taken by the Plaintiff at the
offices of Trout Jones Gledhill Fuhrman, P.A., located
at 225 North 9th Street, Suite 820, Boise, Idaho,
before Associated Reporting, Inc., by Janet French, a
Court Reporter and Notary Public in and for the County
of ada, State ofidaho. on Wednesday, the 16th day of






For the Plaintiff: TROUT JONES GLEDHILL FUHRMAN, P.A.
By: Kim J. Trout, Esq.
225 North 9th Street, Suite 820





For the Defendant: COSHO HUMPHREY, LLP
By: Thomas G. Walker, Esq.
800 Park Blvd., Suite 790





Also Present: Richard KIuckhohn
Page 2
92. Meridian City Hall Project Phase III 139
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Jack K. Lemley June 16, 2010 The CiL] of Meridian v. Petra, Inc., et al.
1 • 1 PROCEEDINGS 09:04:41 1 Petra Incorporated or from Cosho Humphrey for this
2 09:04:41 2 matter.
3 JACK K. LEMLEY, 09:04:43 3 Do you see that, sir?
4 a witness having been first duly sworn to tell the 09:04:43 4 A. I do.
5 truth, the whole truth, and nothing but the truth, 09:04:46 5 Q. What have you brought with you in compliance
6 testified as follows: 09:04:48 6 with that request?
7 09:04:50 7 A. Three binders that we received from the
09:02:08 8 EXAMINATION 09:04:57 8 Cosho Humphrey firm, and we have not completed the
09:02:08 9 BY MR. TROUT: 09:05:03 9 consolidation ofelectronic communications that have
09:02:11 10 Q. Could you state your full name for the 09:05:08 10 taken place, but they should be completed by the end
09:02:15 11 record and spell the last, please. 09:05:09 11 of the day today.
09:02:20 12 A. Jack Kenneth Lemley, L-E-M-L-E-Y. 09:05:40 12 (Deposition Exhibit Nos. 86-88 marked.)
09:02:24 13 Q. Mr. Lemley, my name is Kim Trout. This is 09:05:46 13 Q. (BY MR. TROUT) Sir, I'm going to hand you
09:02:27 14 the time set for your deposition pursuant to notice 09:05:49 14 first what has been marked as Deposition Exhibit
09:02:34 15 and a deposition duces tecum notice precisely. 09:05:53 15 No. 86, and ask if that is one ofthe three binders
09:02:37 16 The first thing I would like to do is 09:05:57 16 that was provided to you?
09:02:41 17 establish a couple of things, and I don't mean to pry 09:06:03 17 A. Yes. As it's identified on the cover, it's
09:02:45 18 in doing this, but I think it's somewhat important. 09:06:04 18 Volume I.
09:02:48 19 What is your age, sir? 09:06:08 19 Q. All right. Now, sir, I'm going to turn
09:02:48 20 A. Seventy-six. 09:06:11 20 Exhibit No. 86 on it's side, and I'm going to point
09:02:54 21 Q. And are you currently taking any kind of 09:06:14 21 out for you, for purposes ofour record there are a
09:02:59 22 medication that would impair your ability to hear, 09:06:17 22 number of sticky notes in this document.
09:03:03 23 understand, and respond to questions here today? 09:06:21 23 Do you recognize the handwriting on those
09:03:03 24 A. No. 09:06:22 24 notes?
09:03:07 25 Q. Is there anything about your physical health 09:06:25 25 A. I believe -- it is the handwriting of
Page 5 Page 7
09:03:13 1 that would impair your ability to hear, understand. or 09:06:30 1 Mr. Richard Bauer who you met earlier this morning.
09:03:16 2 respond to questions today? 09:06:35 2 Q. All right. So none of these sticky notes
09:03:18 3 A. Nothing other than the fact I am a little 09:06:37 3 contain your handwriting; is that correct?
09:03:22 4 hard of hearing, so I may have to ask things to be 09:06:41 4 A. The bulk of them are his. I didn't say none
09:03:24 5 repeated from time to time. 09:06:47 5 of them are mine. I think that a couple of them are
09:03:28 6 Q. That's fine. I appreciate that, and I'll do 09:06:53 6 markers that I put in the volume so that I could have
09:03:33 7 my best to make myself loud enough and clear enough 09:06:55 7 more study done on the issue.
09:03:34 8 for you to understand. 09:06:58 8 Q. All right. So with respect to Exhibit
09:03:38 9 My goal, if it is okay with you, is that we 09:07:01 9 No. 86, can you identifY for me which of the markers
09:03:41 10 have a record today of questions that you have heard 09:07:04 10 are yours?
09:03:44 11 and understood and responded to clearly. 09:07:13 11 A. The two pink ones.
09:03:46 12 Is that okay with you? 09:07:19 12 Q. All right. And for purposes of the record,
09:03:46 13 A. Yes. 09:07:29 13 referring to Exhibit No. 86, I'm turning to a page
09:03:54 14 MR. TROUT: Okay. Mr. Lemley, you were asked to 09:07:36 14 which was identified with a tab D or Exhibit D.
09:03:58 15 bring a number of documents with you today, and for 09:07:36 15 A. Yes.
09:04:11 16 purposes of our record, I am going to have an exhibit 09:07:39 16 Q. And can you tell me what you wrote on that
09:04 :11 17 marked. 09:07:45 17 tab that is your marker?
09:04:11 18 (Deposition Exhibit No. 85 marked.) 09:07:54 18 A. I believe that -- if! might look at this a
09:04:15 19 Q. (BY MR. TROUT) I'm going to hand you what's 09:07:56 19 little closer, sir?
09:04:19 20 been marked as Exhibit No. 85, which is Notice of 09:07:59 20 Q. Sure. Please do.
09:04:20 21 Deposition Duces Tecum. 09:08:06 21 A. I circled a matter up here, which is my
09:04:24 22 Do you recognize that document, sir? 09:08:12 22 habit, and then there was a response to me from
09:04 :25 23 A. I have seen it, yes. 09:08:17 23 Mr. Bauer as set out in this yellow tab.
09:04:30 24 Q. All right. You were asked on page 2 to 09:08:21 24 Q. Okay. So the yellow tab is Mr. Bauer's
09:04:34 25 bring with you today all documents provided to you by 09:08:22 25 writing?
Page 6 Page 8
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Jack K. Lemley June 16, 2010 The G,Ll of Meridian v. Petra, Inc., et al.
1 09:013:23 1 A. Yes, sir. I believe it is. 09:12:44 1 organization they represented so that as I went
09:08:29 2 Q. And whose writing is the pink tab? 09:12:49 2 forward I would be able to know who was speaking and
09:08:32 3 A. I believe that's probably mine, just marking 09:12:53 3 on what grounds they had to speak from.
09:08:38 4 the section so that it could be looked at, and as I 09:13:02 4 Q. Okay. And what, ifany, conclusions did you
09:08:45 5 said, I marked on the page itself the things that I 09:13:08 5 draw from Exhibit M about any person from the City of
09:08:49 6 wanted described and the yellow tab, again, 09:13:08 6 Meridian?
09:08:53 7 describes -- gives me the answer that I had asked for. 09:13:17 7 A. Well, it confinned to me that the mayor had
09:08:55 8 Q. Okay. Could you please read your 09:13:25 8 a conference on the process of the building of the new
09:08:59 9 handwritten note that is written in conjunction with 09:13:29 9 City Hall as it does say -- it does identify the
09:09:06 10 what is circled in pencil on Exhibit D ofDeposition 09:13:34 10 subject as the Mayor's Building Committee.
09:09:09 11 Exhibit No. 86. 09:13:41 11 Q. Any other significance you drew from this
09:09:18 12 A. Yes. It's several names. Ted is one 09:13:45 12 document with respect to any individual from the City
09:09:27 13 name -- Ted Baird, the city attorney, apparently. And 09:13:47 13 ofMeridian?
09:09:35 14 that was more -- more confinnatory than the yellow tab 09:13:55 14 A. No. I have no particular conclusion about
09:09:40 15 where it does spell out that Ted Baird was the City 09:13:56 15 anyone of them.
09:09:40 16 attorney. 09:14:01 16 Q. All right. So if! understand your
09:09:43 17 Q. Okay. Can you specifically read for the 09:14:06 17 testimony, this second pink note is the only other
09:09:47 18 record what your handwritten note is in relationship 09:14:09 18 personal note you would have made within Exhibit
09:09:50 19 to what you circled. 09:14:11 19 No. 86; is that correct?
09:09:59 20 A. I circled the word Ted, and I said, Ted, 09:14:11 20 A. That's correct.
09:10:07 21 with equal marks, and then Ted Baird City Attorney was 09:14:22 21 Q. Okay. I'm going to hand you what has been
09:10:12 22 put in there after I turned this book over to 09:14:27 22 marked as Exhibit No. 87, and ask you to identify that
09:10:12 23 Mr. Bauer. 09:14:29 23 document, please.
09:10:16 24 Q. SO "Ted Baird City Attorney" is Mr. Bauer's 09:14:32 24 A. It's entitled Volume 2 Exhibits to Affidavit
09:10:21 25 handwriting and not yours? 09:14:40 25 ofEugene Bennett, dated April 7th, 2010.
Page 9 Page 11
09:10:22 1 A. I believe that's right, yes. 09:14:48 1 Q. Okay. And for purposes of our record, there
09:10:26 2 Q. Okay. Now, tell me why you circled Ted 09:14:53 2 appear to be a number of sticky notes tabbed in this
09:10:27 3 Baird's name. 09:14:53 3 document.
09:10:30 4 A. Well, I was interested in who I was reading 09:14:58 4 Are any of those your handwriting?
09:10:34 5 about when I was going through this significant amount 09:15:00 5 A. Well, let me examine them.
09:10:41 6 of data so that I would have it straight in my mind 09:15:29 6 Q. Please do.
09:10:46 7 when it came to drafting a report. 09:15:33 7 A. They appear to be Mr. Bauer's handwriting.
09:10:54 8 Q. I see. And tell me, did you have some 09:15:36 8 I don't recognize that I put any of those sticky notes
09:11:00 9 discussion with Mr. Bauer regarding the yellow tabbed 09:15:37 9 in there.
09:11:08 10 notes on Exhibit D contained within Exhibit No. 86? 09:15:42 10 Q. Okay. Tell me what, if any, notes you
09:11:08 11 A. Not that I recall. 09:15:48 11 personally made in Exhibit 2 -- or excuse me -- in
09:11:17 12 Q. Okay. 09:15:50 12 Exhibit No. 87.
09:11:20 13 A. I probably thanked him when I got the book 09:15:53 13 A. I don't know that I made any notes in
09:11:21 14 back. 09:15:59 14 Exhibit No. 87. I would have to go back through it to
09:11:25 15 Q. All right. So I'm now turning to what has 09:16:02 15 recognize any notes that I may have made there.
09:11:33 16 been marked tab M in Exhibit No. 86. It's the second 09:16:03 16 Q. All right.
09:11:39 17 of two pink tabs, and I'm going to ask you, is the 09:16:08 17 A. Most ofmy communication with my immediate
09:11:43 18 pink tab on Exhibit M your handwriting? 09:16:12 18 staff was verbal.
09:11:47 19 A. It looks like it, yes. 09:16:19 19 Q. Who is your immediate staff?
09:11:54 20 Q. All right. And tell me ofwhat significance 09:16:22 20 A. Mr. Richard Bauer. He's a licensed
09:12:00 21 Exhibit M is in the context of your opinions expressed 09:16:28 21 professional engineer in Idaho, and he was also the
09:12:02 22 in your report? 09:16:36 22 project manager on the agent construction management
09:12:26 23 A. Well, let me study the document. The most 09:16:44 23 contract that we had to restore the capitol and add
09:12:29 24 important aspect of that document to me was to try to 09:16:45 24 two wings to it.
09:12:37 25 get the numerous players straight and detennine what 09:16:48 25 Q. All right. Other than Mr. Bauer, is there
Page 10 Page 12
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Jack K. Lemley June 16, 2010 The CilY of Meridian v. Petra, Inc., et al.
I 09:116:52 1 anyone else who was a member ofyour immediate staff 09:20:02 1 sir?
09:16:57 2 that worked on the Meridian City Hall project with 09:20:03 2 A. That would be just fine.
09:16:57 3 you? 09:20:05 3 Q. All right. Good.
09:16:57 4 A. Yes, sir. 09:20:10 4 THE WITNESS: Are you keeping track of this,
09:17:00 5 Q. Who? 09:20:11 5 Counsel?
09:17:05 6 A. Mr. Roy McGlothin. 09:20:14 6 MR. WALKER: lam. I'm going to send Rich Bauer
09:17:08 7 Q. How spell his last name? 09:20:15 7 an e-mail right now.
09:17:12 8 A. M-c-G-I-o-t-h-i-n. 09:20:19 8 Q. (BY MR. TROUT) So I'm now going to have you
09:17:14 9 Q. And-- 09:20:23 9 examine Exhibit No. 88, if you would.
09:17:22 10 A. He is a graduate structural engineer from 09:20:23 10 A. Yes, sir.
09:17:28 11 the University ofidaho, very close to receiving his 09:20:25 11 Q. And tell me what that is.
09:17:31 12 professional engineer's stamp, but waiting for the 09:20:31 12 A. Ies a document package concerning Ibis
09:17:32 13 next test. 09:20:38 13 matter, and it contains documents Ibat relate to Ibe
09:17:36 14 Q. SO he's currently not a licensed engineer in 09:20:45 14 City of Meridian, Ibe plaintiff and counterdefendant
09:17:38 15 the State ofidaho? 09:20:54 15 versus Petra and Ibe defendant's counterclaimant.
09:17:38 16 A. No. 09:21:02 16 Q. Okay. So I'm going to tum Exhibit No. 88
09:17:41 17 Q. All right. Now, was there anyone else who 09:21:07 17 sideways, and for our record, I'll represent Ibere are
09:17:45 18 was a member ofyour immediate staff who worked with 09:21:10 18 a number ofyellow stickY notes that have been
09:17:50 19 you on the Meridian City Hall project? 09:21:12 19 attached to Ibis exhibit.
09:17:56 20 A. There was no other individual on our staff 09:21:15 20 Are any of those your handwriting, sir?
09:17:59 21 that worked on any of the technical aspects of the 09:21:18 21 A. If you give me a minute, I'Illook.
09:18:05 22 Meridian City Hall. We have a chief financial 09:21:22 22 Q. Thank you. Please do.
09:18:10 23 officer, Mr. Randal Hartman, who takes care of the 09:21:53 23 A. None of Ibem appear to be notes that I might
09:18:19 24 billings and whatnot for our firm with our clients. 09:21:53 24 have written.
09:18:23 25 Q. Did Mr. Hartman conduct any analysis of any 09:21:59 25 Q. Okay. Given -- well, first of all. did you
Page 13 Page 15
09:18:27 1 kind with respect to the Meridian City Hall project? 09:22:03 1 read all of the contents of Exhibit No. 88?
09:18:27 2 A. No. 09:22:06 2 A. Yes. I believe I read most of the contents
09:18:29 3 Q. All right. Tell me what analysis was 09:22:10 3 ofall three of those volumes.
09:18:33 4 conducted by the graduate engineer who you named? 09:22:12 4 Q. All right. And did you keep track ofyour
09:18:40 5 A. He had the lead in this commission ofours, 09:22:15 5 time on an hourly basis?
09:18:49 6 and he did most of the initial analysis along with 09:22:15 6 A. I did.
09:18:53 7 myself. I read a lot of the information that he 09:22:18 7 Q. And is there a written record ofthat time
09:19:01 8 identified as being significant, and then the two of 09:22:22 8 in your billing files or billing system?
09:19:08 9 us generally caucused together before our report was 09:22:23 9 A. There is.
09:19:09 10 developed. 09:22:27 10 Q. How much time did you spend in reading
09:19:12 11 Q. All right. And then tell me what 09:22:31 11 Exhibit No. 88?
09:19:18 12 Mr. Bauer's role was in working on this commission by 09:22:36 12 A. I can't answer that as we sit here, but the
09:19:22 13 Lemley. 09:22:39 13 billing file should have a record of that.
09:19:26 14 A. He had the lead in it. If you need to have 09:22:43 14 Q. All right. And how much time did you spend
09:19:30 15 a title for him, he was the project manager for this 09:22:45 15 reading Exhibit No. 817
09:19:30 16 particular job. 09:22:50 16 A. It would be the same answer as for Exhibit
09:19:35 17 Q. Okay. And do you have a written engagement 09:22:55 17 No. 88. I kept track of the time, but I worked many
09:19:41 18 letter with Petra Incorporated? 09:23:03 18 days on this, and I can't precisely tell you how much
09:19:45 19 A. We have a written engagement letter with 09:23:08 19 of that time is related to one volume as opposed to
09:19:46 20 Cosho Humphrey. 09:23:09 20 the other here today.
09:19:48 21 Q. All right. Is that a document you are going 09:23:15 21 Q. All right. How do you keep track ofyour
09:19:51 22 to provide to us later in this day? 09:23:18 22 time? How do you record it?
09:19:54 23 A. It can be provided later in this day, yes. 09:23:27 23 A. I have a daytimer that I record the number
09:19:57 24 Q. Okay. We would ask that you instruct 09:23:37 24 ofhours that I work on an individual commission and a
09:20:01 25 Mr. Bauer to provide that to us; is that all right, 09:23:41 25 description ofwhat I did during those hours, and then
Page 14 Page 16
4 (Pages 13 to 16)
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Jack K. Lemley June 16, 2010 The Gill of Meridian v. Petra, Inc., et al.
09:2iJ:49 1 I fill out a time sheet, which is signed and turned in 09:27:51 1 Q. All right. Other than Mr. Bauer, did you
09:23:54 2 to our chief financial officer who then converts that 09:27:55 2 have any other licensed construction manager in the
09:23:55 3 to a billing. 09:27:58 3 State of Idaho review this matter?
09:24:06 4 Q. All right. When you record your time, do 09:27:58 4 A. No.
09:24:10 5 you record the individual tasks that you perform? 09:28:05 5 Q. All right. Are you a licensed construction
09:24:17 6 A. In broad enough terms that I can satisfY my 09:28:09 6 manager in any other state?
09:24:21 7 clients that I have performed work during those hours. 09:28:09 7 A. No.
09:24:27 8 Q. All right. So you record enough of the 09:28:13 8 Q. Are you a licensed civil engineer in the
09:24:32 9 tasks so that there is some particularity to the 09:28:14 9 State ofIdaho?
09:24:38 10 billing to represent what you did; is that correct? 09:28:15 10 A. No.
09:24:38 11 A. Yes. 09:28:17 11 Q. Have you eVer held a civil engineering
09:24:51 12 Q. Okay. Would you say that your method of 09:28:19 12 license in the State ofIdaho?
09:24:57 13 recording your time is a standard utilized in the 09:28:20 13 A. No.
09:25:01 14 construction management industry? 09:28:22 14 Q. Have you ever held a civil engineering
09:25:04 15 A. I would say that over the last 20 years I've 09:28:25 15 license in any state in the United States?
09:25:12 16 never had my billings challenged, and it's been an 09:28:27 16 A. No.
09:25:20 17 acceptable method for clients both local, national, 09:28:42 17 Q. Are you familiar with any authoritative
09:25:29 18 and international. It represents 20 years ofbeing in 09:28:49 18 treatises on construction management?
09:25:39 19 business and billing a variety ofpublic clients. 09:28:51 19 A. Yes.
09:25:42 20 Q. I understand what you just said, but my 09:28:59 20 Q. And what treatises would you consider to be
09:25:44 21 question was slightly different than that. Would you 09:29:02 21 authoritative on construction management?
09:25:47 22 say that your method of recording your time would be 09:29:07 22 A. Documents produced by the Construction
09:25:51 23 standard for that used by other construction managers 09:29:08 23 Industry Institute, cn.
09:25:54 24 in your industry? 09:29:10 24 Q. All right.
09:25:57 25 MR. WALKER: Objection. Lack of foundation. 09:29:12 25 A. I might add to your previous questions, I'm



















































THE WITNESS: I have no reason to doubt that it
wouldn't represent a standard, because I do work on a
number of projects where there are other consultants
working, and our reporting and billing is consistent
with theirs. Now, I don't know what the standard--
how you define the "standard" in the industry. As
long as you get an accurate compilation of the time.
Q. (BY MR. TROUT) All right. I'm sorry. I
didn't write it down. But what was the name of your
graduate student again?
A. Roy McGlothin.
Q. And how do we correctly spell his name for
the record?
A. M-c-G-l-o-t-h-i-n.
Q. And is Mr. McGlothin a licensed construction
manager in the State ofIdaho?
A. No, he's not.
Q. Okay. Is Mr. Bauer a licensed construction
manager in the State ofIdaho?
A. Yes, he is.
Q. Are you a licensed construction manager in
the State of Idaho?
A. Not individually, no, but the firm is.





















































a registered engineer in England and in Europe.
Q. With respect to the cn treatises, can you
identity any individual treatise that you would
consider authoritative on the issue ofconstruction
management in the state ofidaho?
A. Well, I have a number of those treatises,
and they are applicable to construction management any
place in the United States, I believe.
Q. All right. Can you tell me specifically
which treatises you are referring to?
A. Well, I can't give the titles or the numbers
offof them right now. I do have them in my office,
and they could be produced.
Q. All right. Would you--
A. I have been an executive with cn for a
number ofyears, and worked on the development ofa
lot ofthose.
Q. Okay. Would you ask Mr. Bauer to provide us
with the names and volume numbers, ifany, of any of
the treatises that you consider to be authoritative on
the issue of construction management as it would
relate to this project?
A. I can, indeed, and it may be tomorrow
morning before you get those, depending on how long
this deposition runs.
Page 20
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Q. That's fine. I appreciate your courtesy in
doing that.
MR. WALKER: Counsel, could you identify the
company again -- or the institute?
THE WITNESS: Construction Industry Institute.
MR. TROUT: Thank you.
Q. (BY MR. TROUT) Other than treatises
produced by the Construction Industry Institute, are
there any other authoritative treatises on
construction management that you would consider
appropriate to rely on?
A. Well, there are textbooks that construction
management is taught from. A list of those could be
produced by Boise State. They have a very strong
construction management program there that I have
lectured at a number of times every year.
Q. All right. Is there any single or
particular textbook that you can identify for me?
A. No.
Q. All right. I noted from your curriculum
vitae that you received a degree in architecture from
the University ofIdaho; is that correct?
A. That's correct.

























































Other than that particular paper, have you
written any other papers, texts, treatises, or
articles of any kind on construction management?
A. Probably 80.
Q. Okay. And where would I find them?
A. Well, in a variety of publications. I
can't, as I sit here today -- as you pointed out, I am
76 years old, and I've been working at this process
for more than 50 years, and I can't remember each
individual speech or paper that I have given or
written.
Q. Have you kept any of them?
A. I have.
Q. To the extent that you have kept any of
them, will you provide us copies?
A. Conditionally, yes.
Q. And what's the condition, sir?
A. That they never be used for anything except
this particular litigation.






















































Q. Did you ever become a licensed architect in
any state?
A. No.
Q. Have you personally written any article,
memorandum, textbook, treatise of any kind on the
topic of construction management?
A. I have.
Q. Can you--
A. I've been published in the Program
Management Institute's publications.
Q. Okay. What is the Program Management
Institute?
A. It is an institute that has focused on the
whole idea of managing projects, whether they be
building airplanes or new city halls or capitol
buildings in the State of Idaho.
Q. Okay. And what specific topic did you write
on?
A. I wrote on the Channel Tunnel when I was
just finishing that, and I gave this speech and paper
in Vancouver, British Columbia in about 1994.
Q. Do you have a copy of it?




























1 A. I don't want somebody stealing my work and
2 using it for other purposes. I trust you understand
3 that.
4 Q. I clearly understand that, and I'll honor
5 that request. I appreciate you providing those
6 documents to us.
7 A. You will now for sure because it's in the
8 record.
9 Q. Well, sure. I wouldn't say it ifit wasn't
10 going to be on the record.
11 THE WITNESS: May I get a little more coffee,
12 sir?
13 MR. TROUT: You may. Any time you need a break
14 just ask. That's not a problem.
15 THE WITNESS: Thank you, sir. I had assumed
16 that, but coffee isn't sometimes an urgent matter, but
17 I do drink too much coffee, and I felt the need for
18 it. I wanted to be alert for your questions.
19 MR. TROUT: I appreciate that very much.
20 THE WITNESS: Thank you.
21 Q. (BY MR. TROUT) Sir, can you tell me what a
22 takeoff is?
23 A. A takeoff?
24 Q. Yes, sir.
25 A. Is a process of measurement in order to
Page 24
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Jack K. Lemley June 16, 2010 The CilY of Meridian v. Petra, Inc., et al.
I 09:3'6:25 1 establish quantities, whether it be ofconcrete or 09:40:34 1 construction manager at risk tendered with and the
09:36:29 2 steel or other building material as we are referring 09:40:37 2 design construct contractor on the wings tendered
09:36:39 3 to building constructions. And for concrete, it's 09:40:38 3 with.
09:36:44 4 length times width times height divided by 27. 09:40:42 4 Q. All right. So it's certainly possible, is
09:36:47 5 Q. All right. Have you ever heard the term, 09:40:45 5 it not, sir, for a construction manager to create a
09:36:52 6 takeoff, with respect to labor? 09:40:49 6 takeoffor estimate for the services to be provided on
09:36:52 7 A. I have. 09:40:51 7 any particular project?
09:36:58 8 Q. And how is the phrase, takeoff, used with 09:40:53 8 MR. WALKER: Objection. Lack offoundation.
09:37:00 9 respect to labor? 09:40:59 9 THE WITNESS: Ifthey are provided with the
09:37:04 10 A. When an estimator estimates a project, 09:41:02 10 adequate information against which to do the estimate,
09:37:08 11 usually they start with the quantities involved and 09:41:03 11 that is the case.
09:37:12 12 then they estimate the number ofman hours it will 09:41:07 12 On the case ofthe -- and I'll do a little
09:37:17 13 take to put that amount ofmaterial in place in the 09:41:11 13 bragging here. On the case of the capitol renovation,
09:37:18 14 form that the design calls for. 09:41:20 14 we finished it exactly on time and about $2 million
09:37:24 15 Q. Okay. And do construction managers ever use 09:41:22 15 under budget.
09:37:25 16 takeoffs? 09:41:27 16 Q. (BY MR. TROUT) Let me be more specific.
09:37:25 17 A. Yes. 09:41:32 17 It's certainly possible for a construction manager to
09:37:28 18 Q. And how are they used by construction 09:41:38 18 estimate the number ofhours and the types ofservice
09:37:29 19 managers? 09:41:42 19 a construction manager will provide for a project,
09:37 :34 20 A. Usually to verily general contractor's 09:41:44 20 isn't it, sir?
09:37:44 21 tenders and their requirement for materials. They can 09:41:47 21 A. Ifhe's given the ground rules against which
09:37:50 22 be used in a variety ofways, depending on whether the 09:41:50 22 that's going to be measured, yes. It is possible.
09:37:54 23 construction manager is an agent construction manager 09:42:02 23 Q. All right. What does the term "inspection"
09:37:56 24 or a construction manager at risk. 09:42:04 24 mean?
09:38:04 25 Q. Okay. Let's break that down, ifwe can. 09:42:09 25 A. Inspection can mean a number of things, but
Page 25 Page 27
09:38:22 1 You used the word "tender." 09:42:16 1 primarily the definition of the term is to make sure
09:38:26 2 What is a tender? 09:42:21 2 that the work conforms to the specifications called
09:38:31 3 A. It depends on how a project is solicited 09:42:30 3 for in the design. Now, there is a number oflevels
09:38:38 4 both -- in all stages of its development. Normally, 09:42:36 4 of inspection that can be called for that go from a
09:38:49 5 an owner will ask for an architect to propose on a 09:42:41 5 superficial visual inspection to a very detailed
09:38:53 6 project, and their evaluation can be anyone of a 09:42:49 6 chemical or physical measurement.
09:39:00 7 number of things. They can do the same thing with a 09:42:54 7 Q. All right. What does the term "construction
09:39:03 8 construction manager and then a general contractor or 09:42:55 8 observation" mean?
09:39:05 9 a series of general contractors. 09:42:58 9 A. That would be an observation of the manner
09:39:11 10 Q. All right, sir; but my specific question is: 09:43:06 10 in which the construction was being done. In some
09:39:14 11 What is a tender as you used that term? 09:43:10 11 ways that could easily be interpreted to be an
09:39:17 12 A. It is a response to a request for a 09:43:11 12 inspection of sorts.
09:39:18 13 proposal. 09:43:17 13 Q. Are the terms synonymous?
09:39:31 14 Q. Okay. Have you, as a construction manager, 09:43:24 14 A. No, they are not synonymous.
09:39:37 15 ever created a takeoff or estimate of the services 09:43:32 15 Q. What, if anything, is the difference between
09:39:40 16 that you would provide for a project? 09:43:37 16 an inspection and an observation in construction?
09:39:41 17 A. Yes. 09:43:46 17 A. Well, an observation can be an observation
09:39:45 18 Q. Okay. Is that common practice? 09:43:51 18 from the standpoint -- it depends on what you are
09:39:49 19 A. In certain instances it is. And some 09:43:59 19 observing. Ifyou are observing progress alone, you
09:39:54 20 clients want a very detailed takeoff, including man 09:44:05 20 are observing conformance to schedule. If you're
09:39:59 21 hours. Other clients are not as demanding as that, 09:44:09 21 observing with a concern toward whether or not the
09:40:06 22 but on the capitol renovation and the construction of 09:44:14 22 contractor is meeting the intent of the specifications
09:40:15 23 the wings there, we provided takeoffs for both the 09:44:21 23 that he bid against, that's another level of
09:40:20 24 capitol building itself as well as the wings and 09:44:22 24 observation.
09:40:25 25 took -- used those to verify the quantities that the 09:44:27 25 Q. Okay. And if you're observing to determine
Page 26 Page 28
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Jack K. Lemley June 16, 2010 The l...., of Meridian v. Petra, Inc., et al.
I 09:414:29 1 whether or not the contractor is meeting the 09:48:14 1 A. It's a process by which you measure the
09:44:34 2 specifications he bid against, is that a form of 09:48:18 2 individual items ofwork so that you know what it
09:44:34 3 quality control? 09:48:24 3 costs, and then you add those all up and that gives
09:44:37 4 A. It's a form ofquality control, yes. 09:48:29 4 you an overall cost of the facility. But it would be
09:44:44 5 Q. All right. What's an estimate? 09:48:37 5 breaking down the cost into a number ofcost codes,
09:44:50 6 A. Well, an estimate can be a number ofthings. 09:48:41 6 say, for example, the shades on that window would be a
09:44:54 7 What specifically are you referring to? 09:48:46 7 cost code that would relate to this building cost, and
09:45:00 8 Q. Well, let's put it in the context of 09:48:51 8 you'd have an individual code number that you would
09:45:05 9 construction management services. What would an 09:48:57 9 put against the work that went into buying and
09:45:09 10 estimate ofconstruction management services be? 09:49:04 10 installing those blinds. That summary would then be
09:45:11 11 MR. WALKER: Objection. Lack of foundation. 09:49:06 11 used for a summary for the cost of the building.
09:45:16 12 THE WITNESS: You're asking me to answer that in 09:49:10 12 Q. All right. Now, ifwe turn our attention
09:45:23 13 a hypothetical? 09:49:16 13 solely to construction management services, is job
09:45:23 14 MR. TROUT: Certainly. 09:49:21 14 cost accounting utilized by Lemley Intemational in
09:45:26 15 THE WITNESS: You would take the facility that 09:49:25 15 the provision of its construction management services?
09:45:34 16 you were to manage, and you would estimate the amount 09:49:25 16 A. Indeed.
09:45:42 17 of time that it would take to schedule and oversee the 09:49:29 17 Q. All right. Would you tell me how Lemley
09:45:47 18 construction contractors so that you would have a 09:49:33 18 International does its job cost accounting for the
09:45:53 19 measurement by which you could judge their 09:49:36 19 provision ofconstruction management services?
09:45:54 20 performance. 09:49:42 20 A. Just as I've described to you. We had -- we
09:45:54 21 MR. TROUT: Okay. 09:49:46 21 had proposed an organization on the capitol renovation
09:45:59 22 Q. (BY MR. TROUT) Is an estimate also used by 09:49:56 22 and construction that was a lump sum number that was
09:46:03 23 construction managers to determine the amount of their 09:50:01 23 derived as a percentage ofthe overall cost that was
09:46:05 24 fee? 09:50:07 24 estimated, and we kept track of that with monthly
09:46:09 25 A. Yes. That's a reasonable -- that's a 09:50:15 25 reports that were reviewed by the project management
Page 29 Page 31
09:46:11 1 reasonable thing for a construction manager to do. 09:50:18 1
09:46:15 2 Q. Okay. Is that commonly done by construction 09:50:27 2
09:46:18 3 managers in your experience? 09:50:34 3
09:46:18 4 A. Yes. 09:50:38 4
09:46:36 5 Q. All right. Is there any treatise that you 09:50:43 5
09:46:47 6 consider to be authoritative with respect to a 09:50:48 6
09:46:51 7 construction manager's overhead? 09:50:52 7
09:46:54 8 A. It, again, would depend on the type of 09:50:58 8
09:46:59 9 project that the construction manager is to manage. 09:51:01 9
09:47:02 10 Q. All right. 09:51:05 10
09:47:06 11 A. And that -- the formation of a question, can 09:51:05 11
09:47:12 12 you give me an estimate, requires a lot of detail in 09:51:09 12
09:47:15 13 order for me to answer the question. 09:51:12 13
09:47:18 14 Q. Okay. Let's narrow it, if we can. With 09:51:16 14
09:47:25 15 respect to a project like the Meridian City Hall, is 09:51:16 15
09:47:29 16 there any treatise that you would consider 09:51:18 16
09:47:34 17 authoritative on how to calculate what a construction 09:51:27 17
09:47:40 18 manager's overhead would be for that kind of project? 09:51:35 18
09:47:46 19 A. Yes. I think you -- it would be -- the 09:51:43 19
09:47:49 20 treatise you are asking for? 09:51:50 20
09:47:51 21 Q. At this point. We'll ask additional 09:52:00 21
09:47:53 22 questions. 09:52:05 22
09:47:57 23 A. I think there will be a response to that in 09:52:05 23
09:48:00 24 the en documents that we'll send you. 09:52:09 24




team -- the on-site team as well as myself.
Q. Okay. Did you keep track of the specific
overhead for your entity, Lemley International, that
was attributable to that project while it was ongoing?
A. Oh, yes, indeed we did. In fact, they were
housed over here in the Borah building. It was a
complete unit that had a sole responsibility to
schedule and manage that entire complex ofwork.
Q. Okay. When you say a, complete unit, was
that a discreet set of people?
A. It was.
Q. At the same time that you were involved in
the management of the capitol project, did you have
other projects ongoing for Lemley International?
A. I did.
Q. Howmany?
A. Four that I can remember specifically. One
was the -- was a major forensic job for the London
Underground, and I had a team in England housed in
London Underground's offices that were discreet to
that program and that was part of our -- agreed to as
part of our cost to do the scope of work that we were
asked to do.
Q. All right. And, for example, with respect
to the London Underground, did you allocate some
Page 32
8 (Pages 29 to 32)
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Jack K. Lemley June 16, 2010 The Ci'J of Meridian v. Petra, Inc., et al.
I 09:502:18 1 portion ofyour home office overhead to that project? 09:55:26 1 Q. For the purpose ofspecifically tracking
09:52:18 2 A. Yes,me. 09:55:31 2 those costs on a project-by-project basis; is that
09:52:23 3 Q. All right. And did you track that time? 09:55:31 3 correct?
09:52:27 4 A. Indeed, the same way that I described to you 09:55:31 4 A. Yes.
09:52:29 5 we tracked all ofour time. 09:55:35 5 Q. And that would be something akin to job
09:52:34 6 Q. And you did that because you're the 09:55:38 6 costs accounting for construction management services;
09:52:37 7 principal in Lemley International? 09:55:39 7 correct?
09:52:37 8 A. Yes. 09:55:39 8 A. Yes.
09:52:40 9 Q. Are there any other shareholders in Lemley 09:55:53 9 Q. All right. And it's certainly possible, is
09:52:41 10 International? 09:56:08 10 it not, to track office supplies, cell phone costs,
09:52:42 11 A. My wife. 09:56:12 11 photocopies, all of those kinds ofcosts on a
09:52:44 12 Q. Does your wife have an active role in the 09:56:14 12 project-by-project basis; correct?
09:52:45 13 company? 09:56:20 13 A. Yes. And we do that in Lemley
09:52:48 14 A. Oh, yes. She runs everything to do with the 09:56:20 14 International.
09:52:50 15 financial side of it. I get an allowance. 09:56:24 15 Q. And would you say that is a common practice
09:52:54 16 Q. You are doing better than me. 09:56:27 16 in the construction management services industry?
09:52:58 17 A. Well, everybody has got their cross to bear. 09:56:29 17 MR WALKER: Objection. Lack of foundation.
09:53:04 18 Q. That's right. So does your spouse track her 09:56:33 18 THE WITNESS: It's done in the organizations that
09:53:09 19 time as part ofyour home office overhead? 09:56:36 19 I've worked with. Now, I don't know what the word
09:53:13 20 A. I don't believe she fills out a time sheet, 09:56:41 20 "common" means in the context of this overall
09:53:21 21 but she and the chief accountant, Mr. Hartman, come to 09:56:46 21 industry. There is so many different forms and levels
09:53:25 22 an agreement about that about every six months. 09:56:48 22 of organization.
09:53:32 23 Q. Okay. As to an allocation ofher time from 09:56:52 23 Q. (BY MR. TROUT) Well, it's certainly not
09:53:33 24 project to project? 09:56:55 24 difficult for you to do. You just have to plan for
09:53:35 25 A. It is not allocated that way. 09:56:58 25 and do it; correct?
Page 33 Page 35
09:53:41 1 Q. All right. 09:56:59 1 MR. WALKER: Objection. Lack of foundation.
09:53:43 2 A. It's allocated more on the company's 09:57:02 2 THE WITNESS: I told you that's how Lemley
09:53:46 3 performance one quarter to another to another. 09:57:06 3 International does it, and if we could do it with a
09:53:52 4 Q. All right. Do you allocate your home office 09:57:09 4 small organization, it should get easier with a big
09:53:59 5 expenses on a project by project basis? 09:57:10 5 organization.
09:54:02 6 A. We do, but it's done through our hourly 09:57:10 6 MR. TROUT: Okay.
09:54:02 7 rates. 09:57:16 7 Q. (BY MR. TROUT) How many clerical staffdo
09:54:05 8 Q. All right. Can you explain that for me, 09:57:20 8 you have in your home office?
09:54:08 9 please? 09:57:27 9 A. We have two, and, in fact, one of them mows
09:54:14 10 A. We have a set ofhourly rates for-- 09:57:30 10 the lawn out in front of the office.
09:54:19 11 depending on how experienced the associate is that's 09:57:34 11 Q. How many clerical staffdid you have in your
09:54:24 12 working on a project that we charge our client, and as 09:57:40 12 home office during the Idaho State Capitol Building
09:54:30 13 we do that, it covers all ofour printing costs, all 09:57:41 13 Renovation?
09:54:36 14 ofour office space costs, electricity, water, et 09:57:43 14 A. I had about six normally.
09:54:36 15 cetera, et cetera. 09:57:50 15 Q. Okay. And how big was that project?
09:54 :41 16 Q. All right. So is it common, based on your 09:57:51 16 A. 120 million.
09:54:46 17 understanding in the construction industry, for the 09:57:53 17 Q. Okay. Were you the construction -- was
09:54:50 18 hourly rates to cover the costs that you just 09:57:57 18 Lemley International the construction manager at risk
09:54:52 19 described in your previous answer? 09:57:58 19 in that project?
09:54:56 20 A. Ifit's understood to the contract that way. 09:58:02 20 A. No, we were not. We were agent construction
09:55:01 21 That's the way we prefer to draft our contracts. It 09:58:03 21 manager.
09:55:07 22 can be done in another way. In fact, the federal 09:58:07 22 Q. But was there a construction manager at risk
09:55:12 23 government does it in another way. They have an audit 09:58:08 23 for that project?
09:55:17 24 process of a big organization and allocate so much 09:58:08 24 A. Yes.
09:55:22 25 overhead markup to a Bechtel, MK, or a Flour. 09:58:12 25 Q. Who?
Page 34 Page 36
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A. Jacobsen Hunt, a Salt Lake City joint
venture.
Q. Okay.
MR. TROUT: Let's go off the record for five
minutes.
(Recess taken from 9:58 a.m. to 10:05 a.m.)
MR. TROUT: Let's go back on the record.
(Deposition Exhibit No. 89 marked.)
Q. (BY MR. TROUT) Sir, you've been handed what
has been marked as Deposition No. 89, and I'm going to
ask you whether or not you've ever seen this
organizational chart before?
A. I have.
Q. Would I be correct in understanding that
this would be an appropriate depiction of a
construction manager at risk situation where there are
direct subcontractors under the construction manager?
A. It could be a -- it could be used as an
organogram to illustrate that, but there is no
absolute as to whether or not that the subcontractors
for a construction manager at risk -- contracts are
held by the construction manager at risk or by the
owner. That would be a separate agreement between the
construction manager at risk and the trade
contractors.
Page 37
Q. Okay. But would I be correct in
understanding, at least as far as this depiction goes,
that this would reflect a construction manager who had
contracted directly with subcontractors for purposes
of the project?
A. That is the way this organogram shows it,
yes.
(Deposition Exhibit No. 90 marked.)
Q. (BY MR. TROUT) I've handed you what has
been marked as Exhibit No. 90 for identification.
A. Yes, sir.
Q. And do you recognize that organogram?
A. It looks familiar, yes.
Q. What do you recognize this one to be?
A. Well, a construction manager -- an agent
type construction management outline where the
contractors -- where there were dual contractors,
general contractors, and they each had subcontractors
contracted to them for various elements of the work.
Q. Allright.
A. And all of the contracts were held by the
owner.








































































































Q. -- which do you believe accurately reflects
the contractual organization for the Meridian City
Hall project?
A. I believe that Exhibit No. 90 more
accurately reflects the Meridian City Hall.
Q. Okay. Tell me why.
A. Because the owner is holding the contracts
directly. They are not being held through a
construction manager.
Q. All right. And, of course, you would
assume, would you not, sir, that Petra in the
performance of its duties would understand that
Exhibit No. 90 would more accurately reflect the
contractual organization for the project?
MR. WALKER: Objection. Calls for speculation.
THE WITNESS: I don't know how they would look at
it, but it looks to me like it's more reflective of my
understanding ofwhat went on there.
Q. (BY MR. TROUT) All right. Would it be your
opinion that a construction manager exercising
ordinary care in the state ofIdaho would correctly
understand Exhibit No. 90 to be the correct
representation of the contractual organization
relationship for the Meridian City Hall project?
MR. WALKER: Objection. Lack of foundation.
Page 39
THE WITNESS: Well, I think that it very clearly
sets out the fact that the owner has a construction
manager advisor, and the owner is holding all of the
contractors contracts in their name.
Q. (BY MR. TROUT) Well, my specific question
for you, sir, is: In your professional opinion, would
a construction manager in the state of Idaho for the
Meridian City Hall project exercising ordinary care
understand that the correct contractual organogram for
the Meridian City Hall project would be reflected by
Exhibit No. 90?
A. Under the contracts as they were led, yes.
Q. All right. As it relates to construction
management, are you familiar with the term
"fiduciary"?
A. I've heard the term, yes, and I think that's
something that is more in the legal realm to define.
I think that fidelity is a term that I've always used
in my contracts with anyone, whether I was a general
contractor or a construction manager. I felt that I
had -- had a fidelity to my client.
Q. What does the term fidelity mean to you?
A. It means that I'm looking after his best
interests in all circumstances, including financial
circumstances and not hiding information from a client
Page 40
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Jack K. Lemley June 16, 2010 The lmf of Meridian v. Petra, Inc., et al.
I 10:1'5:05 1 or trying to utilize a change in a project's position 10:18:45 1 Q. All right. And does that example which you
10:15:08 2 for selfenrichment. 10:18:50 2 have just provided to me apply with respect to a
10:15:15 3 Q. Okay. Would your understanding of the term 10:19:00 3 construction manager's duties to coordinate the work
10:15:22 4 fiduciary be equivalent to your use of the term 10:19:06 4 effort ofvarious contractors on a project?
10:15:23 5 fidelity? 10:19:09 5 A. Yes, as long as their contract with the
10:15:25 6 MR. WALKER: Objection. Lack of foundation. 10:19:15 6 owner gave them authority to see to that
10:15:28 7 THE WITNESS: I think you'd have to tell me what 10:19:15 7 implementation.
10:15:35 8 you think fiduciary is. I think there are areas that 10:19:45 8 MR. TROUT: All right. Sir, I'm going to have
10:15:46 9 I have very broad familiarity with, such as trusts, 10:19:51 9 the court reporter hand you a notebook which contains
10:15:50 10 where a trustee would have a fiduciary responsibility 10:20:24 10 Exhibit No.2 for this project, and then I'll ask you
10:15:53 11 as defined by the law. 10:20:26 11 a few questions about it.
10:15:55 12 Q. (BY MR. TROUT) In that context, what does 10:20:45 12 Q. (BY MR. TROUT) Before we get to Exhibit --
10:15:58 13 the term fiduciary mean to you? 10:20:48 13 well, we'll ask this in the context ofExhibit No.2.
10:16:01 14 MR. WALKER: Objection. Calls for a legal 10:20:55 14 Sir, can you identify Exhibit No.2?
10:16:01 15 conclusion. 10:21:03 15 A. Well, it's an exhibit with a lot ofPetra's
10:16:05 16 THE WITNESS: It means essentially the same thing 10:21:09 16 information in it.
10:16:13 17 as fidelity, but with more particular definition that 10:21:12 17 Q. Well, can you tell me specifically what
10:16:13 18 went with it. 10:21:16 18 Exhibit No.2 is?
10:16:16 19 Q. (BY MR. TROUT) Does it have a higher 10:21:22 19 A. Well, just let me look at it a little more
10:16:18 20 standard of care associated with it? 10:21:24 20 carefully.
10:16:18 21 A. Probably, yes. 10:21:28 21 Q. All right, sir.
10:16:23 22 Q. All right. Now, in your work on this 10:21:34 22 A. Well, it's the basis of the contract, I
10:16:28 23 project, have you endeavored to provide any legal 10:21:39 23 believe, between the City ofMeridian and Petra.
10:16:28 24 opinions? 10:21:53 24 Q. All right. Is the contract between the City
10:16:29 25 A. No. 10:22:02 25 of Meridian and Petra typical of contracts utilized in
Page 41 Page 43
10:16:34 1 Q. And would it be a fair statement -- and I'm 10:22:05 1 the construction management industry in the state of
10:16:40 2 not being facetious here, so bear with me. Would it 10:22:06 2 Idaho?
10:16:43 3 be a fair statement to say you are not trained as a 10:22:09 3 MR. WALKER: Objection. Vague as to the term,
10:16:45 4 lawyer? 10:22:10 4 typical.
10:16:46 5 A. We've established that, yes. 10:22:15 5 THE WITNESS: Well, I think each construction
10:16:49 6 Q. And you do not have the expertise to provide 10:22:24 6 management contract is specific for an individual job,
10:16:53 7 legal opinions with respect to that project; correct? 10:22:31 7 depending on the sophistication of the owner and their
10:17:00 8 A. That's correct. Other than my experience in 10:22:40 8 need for a levels of support by a construction
10:17:08 9 similar situations over the years and seeing how they 10:22:45 9 manager, so I don't think there is such a thing as a
10:17:10 10 were handled and concluded. 10:22:46 10 typical contract.
10:17:27 11 Q. All right. In the field of construction 10:22:47 11 MR. TROUT: All right.
10:17:33 12 management, as you understand it, does the term 10:22:50 12 Q. (BY MR. TROUT) Based upon your work in this
10:17:39 13 implement have any specific meaning to you? 10:22:57 13 case, describe for me, if you would, please, the City
10:17:47 14 A. Well, yes. Implement is a term ofaction 10:23:06 14 of Meridian's level ofneed for support in the
10:17:54 15 that requires a certain action to implement a 10:23:11 15 Meridian City Hall project.
10:18:00 16 procedure or a piece ofwork. 10:23:17 16 A. I believe the City of Meridian required very
10:18:05 17 Q. And as it relates to a construction 10:23:26 17 significant level of support as a construction
10:18:09 18 manager's activities, what does that phrase mean to 10:23:30 18 manager, and I was more than a little disappointed
10:18:12 19 you, or that word mean to you? 10:23:42 19 that the City of Meridian had not utilized their
10:18:19 20 A. Well, as an example, I would expect a 10:23:46 20 construction manager to manage the architect's work as
10:18:25 21 construction manager to implement first the 10:23:51 21 well as the number of general contractors. So I think
10:18:30 22 development of a schedule, and second, that they would 10:23:56 22 they were very short of sophisticated oversight.
10:18:33 23 then take that schedule and implement the activities 10:24 :09 23 Q. All right. In your curriculum vitae. you
10:18:38 24 called for on the schedule at the times they were 10:24 :22 24 indicate that you worked on an audit for Central
10:18:39 25 called for. 10:24 :27 25 Artery Tunnel. Boston, Massachusetts; is that correct?
Page 42 Page 44
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Q. And who employed you in that particular job?
A. The Turnpike Authority of Massachusetts.
Q. All right. Did you have a letter of
engagement with them?
A. I did.
Q. Would you be so kind to provide a copy of
that letter ofengagement recognizing, ofcourse, that
we will keep it confidential to these proceedings?
A. I see no reason not to, unless I'm advised
by Counsel that it isn't germane.
MR. WALKER: What is it we are looking for again,
Kim?
MR. TROUT: His engagement letter for the audit
performance of the Central Artery Tunnel, Boston,
Massachusetts -- with the Massachusetts Turnpike
Authority, if I understand correctly?
THE WITNESS: That's correct.
MR. TROUT: Okay.
THE WITNESS: That was to audit the management of
the entire program, and I did a second audit, which
was a quality audit after the complex was opened to
traffic.
Q. (BY MR. TROUT) In what year did you perfonn
that work?
Page 45
A. The first one I performed in '94.
Q. And the second?
A. The second, I performed about four years
ago.
Q. All right. Now, in your curriculum vitae
you say it's an audit ofthe performance by the PM.
What is a PM?
A. Program manager.
Q. Was the program manager in that particular
project performing similar services to a construction
manager?
A. Similar services, but a bit expanded as they
were also doing some preliminary design work, and then
they were implementing the designs.
Q. All right. In that project, did the PM have
design responsibility?
A. He had some conceptual design
responsibility, but no detail design responsibility.
Q. What is conceptual design responsibility?
A. Well, I would suggest that the Petra
contract was a -- is a good example of a conceptual
design responsibility where Petra was told that they
were going to do an 80,000 square foot Class A ol1ice
building on a given site. That's a conceptual design.






































































































MR. TROUT: All right.
Q. (BY MR. TROUT) Let's clarify something, if
we can. Turning your attention in Exhibit No.2, if
you would, please, to page -- well, before we get
there, let me ask additional background questions.
With respect to your Central Artery Project,
you said there was an analysis ofover charges; is
that correct?
A. Yes.
Q. Tell me what you were looking for in your
audit that would be evidence ofover charges.
A. Well, the first thing that we started with,
ofcourse, is the contract, and then we -- the first
phase of it was to audit the organization of the
program management team, which was Bechtel Corporation
and Parsons BrinckerhotT. The second phase was to
audit the team that the Turnpike Authority had on the
project. And we found that the Bechtel team was
relatively competent, but they were faced with a
totally incompetent Turnpike Authority team, and we
felt that the program manager had taken advantage of
the fact that they had a very weak team facing them
and had overcharged for all of their services.
In broad terms, in 1985, Bechtel had
proposed to do this job and had told the State of
Page 47
Massachusetts that it would cost two-and-a-half
billion dollars. When we did the audit,
Bechtel/Parsons BrinckerhotThad charged the owner for
their fee, two-and-a-halfbillion dollars, while
achieving very little of the physical work, and we
estimated the physical work was then going to cost $15
billion. So they misrepresented the project, and then
they charged as though it was going just as it should
have gone, and it wasn't going well at all.
Q. Okay. So one--
A. And that was proven up in the quality audit.
Q. Okay. So if! were to break down a bit what
you just said, the weakness of the owner's team was a
factor which you considered in your review?
A. Yes, it was. And our report that was issued
advised the State ofMassachusetts to completely
reorganize their oversight of the project.
Q. And ifwe can, would you mind providing us
with a copy of that report as well, again, with the
notation that it will be held in strict confidence for
this litigation?
A. Yes. I've got it some place. It may take
us a little while to find it. That's back in the past
a little ways.
Q. I understand that.
Page 48
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10:3'1.:58 1 A. But we have a storage room full of about 600 10:35:40 1 A. Well, as an unexpected condition arises, the
10:32:00 2 boxes of that kind ofstuff. 10:35:43 2 construction manager should put the client on notice
10:32:02 3 Q. Okay. What was it about the weakness of the 10:35:50 3 that there is a condition that wasn't anticipated in
10:32:08 4 owner's team that you considered to be ofconcern or 10:35:51 4 the original tender for the project.
10:32:11 5 that had an impact in your analysis? 10:35:54 5 Q. Okay. Then what?
10:32:15 6 A. In the first instance, they had a lawyer as 10:35:59 6 A. The owner should ask for a cost estimate
10:32:19 7 a general manager, and he'd never built anything, so 10:36:06 7 from the construction manager who then provides that.
10:32:25 8 he didn't have a clue what he should be doing. His 10:36:13 8 The owner should review it, and if they agree that
10:32:32 9 administrative assistant was a retired general from 10:36:18 9 it's a reasonable estimate and that there is a change,
10:32:36 10 the Tank Corp. He had never built anything either. 10:36:19 10 issue a change order.
10:32:41 11 They had no financial officer, and their chief 10:36:21 11 Q. What if they don't agree?
10:32:45 12 engineer was an architect who had only worked on one 10:36:26 12 A. Well, ifthey don't agree, the owner has a
10:32:48 13 low cost housing project, never a transportation 10:36:27 13 choice.
10:32:52 14 project. So we recommended that they change all of 10:36:28 14 Q. And what's that?
10:32:57 15 those people, get rid of all of them, and we cautioned 10:36:32 15 A. The owner can take that part ofwork from
10:33:05 16 them in one place that they didn't listen to us. We 10:36:35 16 the construction manager and call somebody else in to
10:33:11 17 said, for God's sake, don't let your program manager 10:36:36 17 do it.
10:33:16 18 corrupt your organization. The owner needs to have an 10:36:40 18 Q. Okay. Are there any other choices?
10:33:19 19 organization regardless ofhow this contract is 10:36:45 19 A. Well, there are many, many choices. I had
10:33:19 20 written. 10:36:51 20 an owner once tell me -- in a change order we
10:33:21 21 Q. Okay. 10:36:59 21 negotiated over price for a very long time, and he
10:33:29 22 A. I have never seen a very successful job -- a 10:37:03 22 wanted me to do it for less than my cost. This was on
10:33:33 23 lot of them get done, but I don't consider them 10:37:07 23 the Channel Tunnel, and I said, I wouldn't. And it
10:33:36 24 successful without an owner's organization that knows 10:37:11 24 was on the critical path. And he said, well, how
10:33:38 25 what the hell they are about. 10:37:17 25 about if) pay you your cost to go out and buy the
Page 49 Page 51
10:33:44 1 Q. Okay. Did you conclude that the contracting 10:37:22 1 pipe and the pipe supports, and I said, well, on that
10:33:48 2 team Bechtel included took advantage of the weakness 10:37:28 2 basis, I'll go out and buy the material. And I did
10:33:51 3 in knowledge of the owner's team? 10:37:33 3 that and had it all on site, and then he issued a
10:33:52 4 A. I did. 10:37:40 4 unilateral change order that ordered us to do the work
10:34:05 5 Q. Okay. And with respect to overcharge; is 10:37:49 5 for a price less than our cost. I told him -- before
10:34:06 6 that correct? 10:37:54 6 all that happened, I said I wouldn't do it. So I
10:34:10 7 A. Well, overcharges and just not making any 10:37:59 7 wrote him a letter and said I was going to stop that
10:34:14 8 progress with the critical items ofwork. 10:38:00 8 work.
10:34:19 9 Q. Okay. 10:38:01 9 Q. Okay. And did you?
10:34:21 10 A. Their people were there, but they weren't 10:38:02 10 A. No.
10:34:24 11 getting done the job as the critical path called for. 10:38:04 11 Q. Why not?
10:34:31 12 Q. Okay. And, ofcourse, I would be correct in 10:38:07 12 A. Because I had a contract that said I had an
10:34:35 13 understanding that it was the Bechtel team that was 10:38:12 13 obligation to complete the project. But there was
10:34:41 14 responsible for managing and coordinating the work on 10:38:15 14 also a clause in the contract that nothing could be
10:34:42 15 the critical path? 10:38:24 15 taken to court with the exception ofa certified
10:34:43 16 A. Yes. 10:38:26 16 unpaid pay estimate.
10:34 :54 17 Q. Okay. Now, turning our attention to 10:38:33 17 So I took them to court over that in France,
10:35:07 18 construction management. In your work as a 10:38:38 18 and I got a motion for summary judgment for 80 million
10:35:13 19 construction manager representing an owner as an agent 10:38:44 19 pounds, and that essentially bankrupted Eurotunnel.
10:35:17 20 during construction, are you familiar with the change 10:38:50 20 And at that point, Eurotunnel was so mad at me they
10:35:19 21 order process? 10:38:55 21 took the pipe issue to court. The judge -- and they
10:35:20 22 A. Yes. 10:39:00 22 took it to court in England, and the judge in the case
10:35:27 23 Q. Okay. Just conceptually, can you tell me 10:39:03 23 got interested in it, regardless of the contract that
10:35:30 24 how the change order process should, in your opinion, 10:39:09 24 said everything had to go through a disputes
10:35:32 25 work? 10:39:13 25 adjudication board before it could go to a court.
Page 50 Page 52
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But the judge got interested in it and wrote
an opinion that was very critical ofme and the
contractor, so I appealed it to the appellate court,
and they reversed the lower court. And the Eurotunnel
was so mad at me that they took it to the House of
Lords, which is as far as you can go with it, and the
House ofLords confirmed the appellate court decision
and awarded us 250 million pounds in legal fees. So
we negotiated a fair price, and I went back to work at
full speed.
Q. Okay. Well, let's get back to this case, if
we can.
A. Fine.
Q. Tell me how, under the contracts in the
Meridian City Hall project, a change order for anyone
of the general contractors was to be processed.
A. Well, it would be processed in the first
instance by Petra, and they would make a
recommendation to the City concerning the efficacy of
the change being requested, and the City would then
take it on to decide whether it was, one, a reasonable
request, and two, whether Petra's recommendation was
properly made.
Q. Okay. And what analysis would be undertaken




















































change; is that correct?
A. That is correct. In the instance ofthe
Meridian City Hall, I don't believe the contractors
were required to escrow their bids, so comparing what
the contractor was asking for with regard to the
change, assuming that there was a change, the quantum
would be something that would have to be negotiated.
Q. And when you talk about quantum, are you
talking about time or money?
A. Both.
Q. All right. So would I be correct in
understanding that to appropriately process a change
order a comparison between what was anticipated to be
done versus what was requested to be done would have
to be made?
A. I'd ask you to rephrase that. I'm not sure
I understood it, sir.
Q. Okay. Well, let's just take, time, as the
first element. In order to determine whether or not a
change occurred, you'd have to understand how much
time was originally planned; correct?
A. Yes. And when in the season of the year it
was planned to be done.
Q. All right. And in analyzing a requested




















































you use that phrase?
A. Well, they would define the impact of the
change on the schedule, the progress of the
subcontractor that was asking for a change, and in the
event of the hazardous material that slowed the
project up that it had to be removed by law, and there
was a certain cost connected with it, and as I
understand it, the costs were paid but the impact of
the schedule weren't fully -- the impact on the
schedule weren't fully appreciated.
Q. Well, let's set aside hazardous material for
a moment.
How would the efficacy ofa requested change
be analyzed by Petra with respect to any change
requested by a contractor on this project?
A. They would take the architect's design and
specification and compare the work that the contractor
was having to do relative to that identified element
of the design and specification, and then they would
draw a conclusion about whether this was proper and,
in fact, a change to the original design and
specification, or had the contractor simply missed it
in his bid and bid it improperly for the work.
Q. All right. So a comparison would be



























1 additional time was being requested; is that correct?
2 A. Yes, and that would -- would also have to be
3 studied with regard to the time ofyear that the work
4 was being done. As an example, it's not usual to do
5 excavation work in a rainy seaSOn. It's better to do
6 it in a dry season. And in the case of outside work
7 that has to be done, it's more expensive and takes
8 longer in an adverse weather condition than it does in
9 a weather condition that is favorable for it.
10 Q. Okay. And with respect to cost, would it be
11 reasonable to require that the contractor provide an
12 estimate of the increased cost in hours and dollars so
13 that the construction manager could analyze that to
14 determine whether it was equitable?
15 A. Yes. It would be if the conditions were
16 definable to the point that the performance period was
17 exactly as it was anticipated in the original
18 schedule.
19 Q. Okay. And in order to be definable, would I
20 be correct in understanding that one would have to
21 know each of the elements of the work that was
22 anticipated being performed?
23 A. Yes.
24 Q. All right. And if each of the elements of
25 the work that was anticipated being performed was
Page 56









































































































            
         
          
         
         
             
             
        
          
            
  
          
  
  
         
         
        
         
        
        
         
           
       
  
        
          
  
    
         
        
          
        
            
          
          
        
    
        
  
        
         
       
        
        
         
         
         
         
        
          
        















































































    
        
        
         
         
         
         
         
     
  
         
       
         
          
   
          
    
         
          
        
     
           
     
        
         
  
         
           
            
            
           
             
           
           
         
           
         
           
         
      
          
          
         
  
           
          
           
    
   
           
         
  
     
Jack K. Lemley June 16, 2010 The ~IL1 of Meridian v. Petra, Inc., et al.
, 10: 4'8: 25 1 known to the contractor, would it be your expectation 10:52:28 1 perfonned; correct?
10:48:28 2 that the contractor ought to be able to estimate the 10:52:29 2 A. Right. Yes.
10:48:32 3 number ofhours and the costs for the performance of 10:52:32 3 Q. Okay. And would I be correct in
10:48:35 4 each ofthose elements? 10:52:35 4 understanding that as a CM agent representing •. and
10:48:38 5 A. As long as they knew what time ofyear the 10:52:41 5 when I use the word CM, can you and I agree that means
10:48:42 6 work was going to be done in, ifan excavation 10:52:42 6 construction manager?
10:48:46 7 contractor could give you a very accurate estimate 10:52:42 7 A. Yes.
10:48:50 8 about the number of truck loads ofmaterial they had 10:52:45 8 Q. All right. In this context, would I be
10:48:56 9 to haul away and what that would encompass in the 10:52:48 9 correct in understanding you as a CM agent for the
10:48:57 10 summer as opposed to the winter. 10:52:52 10 owner would only be willing to consider compensating
10:49:04 11 Q. Okay. I understand your answer. 10:52:57 11 for actual hours incurred in furtherance of the change
10:49:11 12 Are there any other factors other than time 10:53:01 12 that was defined in the scope ofwork; correct?
10:49:18 13 ofyear that would impact the ability of the 10:53:01 13 A. Yes.
10:49:24 14 contractor to estimate the number ofhours and the 10:53:10 14 Q. Okay. You are not going to authorize
10:49:32 15 cost if they knew the scope ofwork to be performed? 10:53:14 15 payment as a CM agent for the owner just because the
10:49:35 16 A. And when it was to be performed. 10:53:16 16 contractor is a good guy?
10:49:38 17 Q. Understood. I understand the when, but 10:53:18 17 A. No, of course not.
10:49:39 18 taking when out .- 10:53:21 18 Q. Okay. What's a schedule ofvalues?
10:49:42 19 A. The only other issue that I can think of 10:53:28 19 A. It's a schedule that has a break down of
10:49:47 20 would be whether there was a general labor shortage in 10:53:33 20 aspects of the work against which a value is placed.
10:49:54 21 the area which would affect contractors ability to 10:53:39 21 Q. Why is a schedule of values used in
10:50:02 22 attract labor, and if that happened after the contract 10:53:41 22 construction projects?
10:50:06 23 was bid, the contractor would have to shoulder the 10:53:46 23 A. To help measure progress and to see that
10:50:10 24 cost of retaining the labor that he required to do the 10:53:52 24 there is a proper payment between the owner and the
10:50:15 25 work. That's a contractor's risk. 10:53:52 25 contractor.
Page 57 Page 59
10:50:20 1 Q. Sure. Exclusive of a labor shortage and 10:54 :00 1 Q. Okay. When you say, proper payment, what do
10:50:25 2 exclusive of the when or weather impact, would you as 10:54 :03 2 you mean in relationship to a schedule ofvalues?
10:50:31 3 a construction manager reasonably expect any 10:54:10 3 A. Well, what I mean is earned value. Each
10:50:35 4 contractor who had a defined or known scope ofwork to 10:54:17 4 contractor has a contractor value, and there is a
10:50:39 5 be able to estimate the labor and the costs ofthat 10:54:24 5 certain amount oftime connected with his work. As
10:50:42 6 labor for that work? 10:54:27 6 far as I'm concerned, when you compare the two, you
10:50:51 7 A. I would, unless it was a feature ofwork 10:54:32 7 get an earned value. Ifhe has progressed the work
10:50:54 8 that had not been used in the area and the contractor 10:54:36 8 against the schedule, that's a good thing, and it's
10:50:58 9 had little or no experience with performing it. 10:54:41 9 easy to approve his invoice.
10:51:11 10 Q. Okay. Fair enough. In analyzing a change 10:54:48 10 Q. Okay. And if a contractor hasn't begun
10:51:21 11 order with a known scope ofwork, would you as a 10:54:52 11 work, is it appropriate for a construction manager to
10:51:28 12 construction manager agent representing an owner 10:54:54 12 authorize payment to that contractor?
10:51:35 13 consider it appropriate to pay for any hours ofwork 10:54:59 13 A. If there is a mobilization payment due under
10:51:45 14 that were not directly related to the change? 10:55:01 14 the terms of the contractor's contract.
10:51:48 15 A. 1I would be highly unlikely. 10:55:02 15 Q. Okay.
10:51:50 16 Q. Tell me why. 10:55:08 16 A. 1I would be proper to approve whatever the
10:51:53 17 A. Because it would be assumed that the 10:55:09 17 contract called for.
10:51:58 18 contractor was competent to do the work, and he would 10:55:12 18 Q. All right. What ifthere is no mobilization
10:52:03 19 have a hold on the costs that it would require. 10:55:17 19 approved in the contract and there is no signed
10:52:09 20 Q. Okay. To give you an example, you wouldn't 10:55:20 20 schedule ofvalues, is it appropriate for a
10:52:14 21 as a construction manager agent representing an owner 10:55:23 21 construction manager to authorize payment to a
10:52:18 22 be compensating the contractor for sending his 10:55:27 22 contractor who has not yet begun work under those
10:52:21 23 employees out to buy groceries? 10:55:28 23 circumstances?
10:52:21 24 A. No. 10:55:30 24 MR. WALKER: Object to the use of the term
10:52:26 25 Q. Okay. Not reasonably related to the work 10:55:32 25 "authorize" as being vague.
Page 58 Page 60
15 (Pages 57 to 60)
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1 Q. (BY MR. TROun Well, you know what the term
2 authorized means, don't you, sir?
3 MR. WALKER: Also object on the basis oflack of
4 foundation.
5 THE WITNESS: Well, yes. I know what the term
6 authorize means. It means go ahead.
7 MR. TROUT: That's right. So I'm going to have
8 the court reporter read back my question, please.
9 (The question was read back.)
10 MR. WALKER: Objection. Vague and lack of
11 foundation.
12 THE WITNESS: If the contractor's work not having
13 been started jeopardizes the overall schedule, it may
14 be less expensive to authorize some payment to get him
15 started than it would be to let the project be further
16 delayed.
17 Q. (BY MR. TROUT) And how is that --
18 A. Schedule is everything in a construction
19 project.
20 Q. I understand. So as a construction manager,
21 how much are you going to authorize for payment where
22 no work is being performed?
23 A. I can't answer that, because I don't know




























1 project would document any significant decision made
2 by a client.
3 MR. WALKER: Object to the use of the tenn
4 "significant" as being vague.
5 THE WITNESS: I would think that the client would
6 want a documentation as well as the contractor.
7 MR. TROUT: Okay.
8 Q. (BY MR. TROUT) So let me ask the question
9 one more time so that we can get a very clear answer
10 to the specific question ifwe can, sir.
11 In your opinion as a construction manager
12 for the period of time of the Meridian City Hall
13 project, would a construction manager in the exercise
14 ofordinary care document any significant decision
15 made by a client?
16 MR. WALKER: Object to the word "significant" as
17 being vague.
18 THE WITNESS: Well, I think I need a more defined
19 definition ofwhat significant is.
20 MR. TROUT: Okay.
21 Q. (BY MR. TROUT) So you can't answer without
22 that definition?
23 A. I can't feel as comfortable answering as if
24 I had a definition. As an example, in a very tiny job




















































Q. What ifyou're paying him and he doesn't
start at all?
A. Well, you -- in the worst case, you can
breach his contract and go out and hire another one.
Q. Well--
A. There is a lot ofwhat ifs.
Q. Okay. That's fair.
As a construction manager, ifyou have the
responsibility for certifYing that a portion of the
work has been done prior to authorizing payment, what
steps do you undertake to do so?
A. Well, I would go to the client and explain
to the client why I was proposing to pay somebody for
work that hadn't been physically performed and my
reasons for wanting to do it.
Q. Would you document that in any fashion?
A. Certainly I would.
Q. How would you document it?
A. Well, I would go have a meeting with them,
and then I'd write the minutes of the meeting. And if
I had a client that I didn't trust, I'd have them sign
the minutes along with my signature.
Q. Okay. Is it your opinion that a
construction manager exercising ordinary care in the




















































something, on a very big job with a tiny issue, it all
depends on the context in which it is in.
Q. All right. So in the context of a project
like the Meridian City Hall project, if the decision
involved a value ofmore than $500, should that be
documented?
A. I would think so.
Q. All right. And would your answer be the
same if the decision involved a value of more than
$5,OOO?
A. Yes.
Q. Okay. You have issued a written report in
this case; is that correct?
A. That's correct.
(Deposition Exhibit No. 91 marked.)
Q. (BY MR. TROUT) Sir, the court reporter has
handed you a copy of Exhibit No. 91, which I
understand to be your report; is that correct?
A. That's correct.
Q. Now, is this document the opinions of Lemley
International?
A. Yes.
Q. All right. And let me make sure I
understand, Lemley International is a corporation?
A. Yes.
Page 64
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Q. Okay. Organized under the laws of what 11:07:08 1
state? 11:07:10 2
A. The State of Idaho. 11:07:11 3
Q. Okay. When did Lemley International come 11:07:14 4
into existence? 11:07:21 5
A. 1988. 11:07:29 6
Q. All right. And who are the shareholders? 11:07:40 7
A. My wife and I. 11:07:45 8
Q. Based upon your -- are there any other 11:07:47 9
shareholders? 11:07:51 10
A. No. 11:07:55 11
Q. Based upon the -- and I may not ask this 11:07:56 12
correctly, so please correct me if I'm wrong. 11:07:59 13
A. I'll try. 11:08:02 14
Q. Would you consider yourself to be the 11:08:03 15
principal of Lemley International? 11:08:09 16
A. On all technical matters, yes. 11:08:12 17
Q. All right. On financial matters, would I be 11:08:15 18
correct in understanding from your prior testimony 11:08:20 19
that your wife is the principal? 11:08:26 20
A. Yes. 11:08:34 21
Q. And your wife's name, sir? 11:08:40 22
A. Pamela K. Lemley. 11:08:43 23
Q. All right. Would I be correct in 11:08:51 24
understanding that this report is not intended to 11:08:53 25
Page 65
large does the structure have to be?
MR. WALKER: Object to the use of the term
useable as being vague.
THE WITNESS: The structure has to be at least
20,000 square feet on the inside, so you'd have to
have the dimension of the walls and add that to the
floor area, and at the time the Meridian City Hall was
constructed, probably it would cost you about 130 to
150 dollars a square foot.
MR. TROUT: Well, I'm not talking about cost for
the moment. We haven't gotten to that subject matter.
THE WITNESS: Okay. Excuse me.
Q. (BY MR. TROUT) Okay. In your report you
talk about efficiency ratios; correct?
A. Yes.
Q. What's an efficiency ratio?
A. Well, of the amount of space contained
within the shell of the building, it's how much of the
building itselfcan be used for its intended purpose.
Q. Okay. If! want 20,000 square feet of
useable office space, what kind of efficiency ratio
would you consider to be applicable for a Class A
office building to be constructed in the year
200612007 in Meridian, Idaho?



























1 provide any legal opinions of any kind?
2 A. That is correct.
3 Q. All right. If! came to you as a
4 construction manager, and I'm the client, and I ask
5 you to give me a conceptual design that would result
6 in my having 20,000 square feet ofuseable office
7 space, how many square feet would the building have to
8 be?
9 A. Well, the building would have to be whatever
10 size a building you had planned to plant on top of the
11 foundation.
12 Q. Well, let's get specific. If! want 20,000
13 square feet ofuseable office space, how much larger
14 does the building have to be?
15 MR. WALKER: Object to the use of the term --
16 THE WIlNESS: It doesn't have to be.
17 MR. WALKER: Just a second -- ofuseable office
18 space as being vague.
19 THE WIlNESS: Well, built to what standard, and
20 above ground, below ground, in Idaho, in Wisconsin, or
21 in the winter or the summer?
22 MR. TROUT: I'll narrow it down.
23 Q. (BY MR. TROUT) In Idaho, Class A to be
24 constructed commencing in May of any given year, if!




















































also vague as to the term "useable."
THE WllNESS: Are there any interior
accouterments that go with a shell?
Q. (BY MR. TROUT) Just 20,000 square feet of
useable office space.
MR. WALKER: Same objection.
THE WIlNESS: It would be probably efficient to
the 85 or 90 percent level.
MR. TROUT: Okay.
Q. (BY MR. TROUT) So would I be correct in
understanding that a 15 percent efficiency ratio would
be applicable?
A. I think it would be very much higher than
that ifyou are just building a box that is 20,000
square feet with nothing to the box, all you have is a
door, and the door has to have an area to swing in,
either in or out.
Q. Okay. So your concept of Class A office
space for 2006 is simply a box with a door; is that
correct?
A. Well, I thought that's what you indicated.
Q. No. I'm asking you what you believe to be
Class A office space in the year 2006 in the City of
Meridian, Idaho? Is it just a box with a door.
MR. WALKER: Objection. Lack of foundation.
Page 68




               











































































        
 
     
       
  
  
        
     
        
 
  
          
        
   
        
    
      
         
       
      
  
      
    
        
        
  
        
     
          
          
           
          
           
  
          
             
  
         
          
       
          
        
         
     
         
          
       
       
           
          




















































   
 
        
          
     
          
           
            
            
          
      
          
          
      
          
      
   
      
         
            
          
         
         
           
         
     


























       
      
      
  
         
   
    
        
      
   
          
        
  
          
           
            
            
    
         
            
 
        
          
            
          
      
  
     
Jack K. Lemley June 16, 2010 The City of Meridian v. Petra, Inc., et al.
11:10:38 1 Q. (BY MR. TROUT) What is it? 11:14:13 1 (The question was read back.)
11:10:41 2 A. I believe -- I'll give you an example of a 11:14:19 2 MR. TROUT: Would you answer that question, sir?
11:10:44 3 building that I think is representative of that and 11:14:26 3 THE WITNESS: I might have a feeling about it,
11:10:48 4 that would be the Banner Bank building. 11:14:31 4 but if! was told that I was going to build something
11:10:53 5 Q. Okay. And what kind of -- first ofall, how 11:14:37 5 that was 80,000 square feet, I would presume that the
11:10:58 6 many square feet ofuseable office space exists in the 11:14:41 6 architect and the owner knew what it was they were
11:10:59 7 Banner Bank building? 11:14:45 7 putting in the contract. And in this case, there was
11:10:59 8 A. I don't know. 11:14:52 8 an 80,000 square foot building described in the
11:11:02 9 Q. Do you know what the efficiency ratio is for 11:14:58 9 contract, and there was an architect on board, it
11:11:04 10 the Banner Bank building? 11:15:03 10 wouldn't have been a long stretch for me to assume
11:11:05 11 A. No, I don't. 11:15:06 11 that both the owner and the architect knew what the
11:11:14 12 Q. Okay. Does it typically take more than one 11:15:09 12 hell they were doing.
11:11:19 13 square foot ofbuilding construction to accommodate 11:15:09 13 MR. TROUT: Okay.
11:11:24 14 one square foot ofClass A useable office space? 11:15:13 14 Q. (BY MR. TROUT) So let's tum to your
11:11:25 15 MR WALKER: Objection. Lack offoundation. 11:15:13 15 report.
11:11:29 16 Vague as to the term "typical." 11:15:17 16 A. Uh-huh. Yes, sir.
11:11:33 17 THE WITNESS: Well, if you're asking, do you have 11:15:22 17 Q. This is Exhibit No. 91.
11:11:37 18 to build more than you plan on using -- is that your 11:15:23 18 A. Yes, sir.
11:11:43 19 question? 11:15:32 19 Q. All right. And in Exhibit No. 91, at page I
11:11:44 20 MR. TROUT: Well, it is certainly part of the 11:15:43 20 01'12 --
11:11:45 21 question. 11:15:45 21 A. lofl2?
11:11:48 22 THE WITNESS: Well, I would say you'd have to 11:15:48 22 Q. Can you find that?
11:11:52 23 build more space than what your bare minimum 11:15:49 23 A. I haven't yet.
11:11:53 24 requirements would be. 11:15:51 24 Q. Okay.
11:11:56 25 Q. (BY MR. TROUT) Okay. How much more? 11:15:56 25 A. Okay. I'm there.
Page 69 Page 71
11:11:58 1 MR. WALKER: Objection. Lack of foundation. 11:16:04 1 Q. You provide in your report a specific quote
11:12:00 2 THE WITNESS: It would depend on what the 11:16:11 2 from the Petra/City ofMeridian contract; is that
11:12:01 3 building was going to be used for. 11:16:12 3 correct?
11:12:06 4 Q. (BY MR. TROUT) All right. A Class A office 11:16:12 4 A. Yes, I did.
11:12:10 5 space used for the Meridian City Hall. 11:16:22 5 Q. And it says, approximately, "80,000 square
11:12:14 6 A. It would require significantly more space 11:16:29 6 feet ofstandard Class A office space,".
11:12:20 7 because it is a public building. It needs lobbies, 11:16:31 7 Did I read that correctly?
11:12:30 8 wider halls. It needs a city council chamber and a 11:16:31 8 A. Yes.
11:12:40 9 variety ofoffices that will accommodate the City of 11:16:36 9 Q. And that's the description that was provided
11:12:40 10 Meridian. 11:16:41 10 in the contract for this project; is that correct?
11:12:42 11 Q. All right, sir. And based upon your 11:16:44 11 A. Well, you stop, I think, a little early
11:12:45 12 experience as a construction manager and with a 11:16:52 12 here. It says, "and related improvements with surface
11:12:48 13 reasonable degree ofprofessional certainty would it 11:16:53 13 parking for the project. "
11:12:53 14 be your opinion that any construction manager looking 11:16:55 14 Q. Okay. But that's the description that was
11:12:58 15 at the construction of 80,000 square feet ofuseable 11:17:02 15 provided in the PetralMeridian project was for 80,000
11:13:03 16 office space knew or should have known that it would 11:17:08 16 square feet of standard Class A office space?
11:13:06 17 require more square footage than just the 80,000 11:17:09 17 A. Yes.
11:13:09 18 square feet? 11:17:40 18 Q. All right. Now, when we tum to page 4 of
11:13:19 19 A. That's a hypothetical again, and the 11:17:43 19 12, ifyou would--
11:13:26 20 construction manager would have to know to what extent 11:17:43 20 A. Yes, sir.
11:13:33 21 the building was going to be upgraded in terms of 11:18:00 21 Q. -- in the second full paragraph, you
11:13:39 22 quality on the interior, how it is heated and cooled, 11:18:08 22 indicate that if someone wanted 60,000 -- or excuse
11:14:12 23 and all of the various aspects of the building. 11:18:14 23 me -- 67,000 square feet of tenant space, or useable
11:14:13 24 MR. TROUT: Would you read the question back, 11:18:21 24 space, that an efficiency ratio of 84 percent is
11:14:13 25 please? 11:18:23 25 ambitious; is that correct?
Page 70 Page 72























































            
       l  
          l  
          
        
           
           
   l  
     
           
     
     
          
        
          
      
       
          
            
  
          
  
          
         
    
         
  
       
         
        
           
        
        
          
           
          
  
         
         
        
         
          
           
         
   
        
          
           
           
          
         
  
  
   
 
      
         
          
            
           
           
           
         
          
           
           
     
    
          
  
     
       
    
            
 of  
   
      
     
   
     
  
          
         
  
     
        
        
      
   
         
          
          
         
       
         
         
         
   
            
    
    
        
         
          
          
     
  
     






































































































Q. What is a more reasonable efficiency ratio
for a project like the Meridian City Hall in the year
2006/2007 than the 84 percent you have stated? Is it
a lower percentage or a higher percentage?
A. It's a lower percentage as I understand it,
although, architects are generally tasked with
calculating useable floor space as they design a
building. That relates more to an architectural
expert than to a construction manager.
Q. Okay. So are you telling me that you don't
have the expertise to express the opinion that is
contained in the second full paragraph on page 4 of
12?
A. I'm telling you that we did not do an
extensive calculation to calculate these numbers.
Instead, we used the information that came from the
people that we worked with, and I would say that our
experience on the capitol is that the efficiency there
can't be any greater than about 85 to 90 percent as
opposed to the two wings, which we believe are
significantly more efficient.
Q. Well, that wasn't really my question, so
we'll go back.
A. Well, I understand that. I thought I
Page 73
answered it with two or three paragraphs. I'm sorry,
sir.
Q. That's all right. You don't need to
apologize. Ijust want to get a specific answer to my
specific question. My specific question is: Would I
be correct in understanding from your testimony that
you don't have the professional competence to express
an opinion about what's ambitious or not ambitious in
terms ofbuilding efficiency ratios that is contained
in paragraph -- second full paragraph, page 4 of 12 of
Exhibit No. 91, your report?
A. What I think I testified to was the fact
that we do have the professional experience and
competence to do those calculations, but in this
particular case, we did not calculate that as we felt
that was information more readily gained from the
architect.
Q. All right. And ifLombard-Conrad testified
that an efficiency ratio of75 percent was appropriate
for the construction of the City Hall in Meridian,
Idaho, in the years 2006/2007, would you have any
professional reason to disagree with that?
A. We would be cautious about it. There have
been numbers floating around in the 73 to the 75






































































































it seemed to be something that came to bear on whether
or not the construction manager performed his services
correctly.
Q. Okay. And you haven't made any such
calculation in this case; correct?
A. That's correct.
Q. All right. Turning your attention for a
moment away from Exhibit No. 91 and to Exhibit No.2
in the binder in front ofyou.
A. Yes, sir.
Q. Exhibit No.2 is the Construction Management
Agreement that was signed by the City ofMeridian and
Petra.
Do you understand that to be correct?
A. Yes, I do.
Q. Okay.
A. Can you specifically tell me where it is at?
Right there. There it is. Okay. I have it front of
me.
MR. WALKER: You want Exhibit No.2?
MR. TROUT: Well-- no. Hold on. Please sit
down. We'll let the witness answer.
Q. (BY MR. TROUT) Would you please read what
exhibit you are referring to when you say you have
Exhibit 2 in front of you?
Page 75
A. Well, I have in front ofme a deposition
given by Mr. Bennett.
Q. Okay. And ifyou tum to the next tab, what
do you have in front ofyou?
A. I have the contract between Petra and the
City ofMeridian.
Q. Okay. I'm referring to the contract between
the City ofMeridian and Petra.
A. Okay.
Q. And I have a specific question for you.
A. Yes.
Q. Can you point out for me what language of
that contract Petra was free to disregard?
A. I don't believe they were free to disregard
any of it.
Q. And in the expressions ofyour opinions in
this case are you free to disregard any of the
language of the contract between City ofMeridian and
Petra?
A. No.
MR. TROUT: All right. Let's take ourselves
about a five-minute break.
(Recess taken at 11:25 a.m. to I I :35 a.m.)
MR. TROUT: Back on the record in the deposition
of Mr. Lemley.
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Q. (BY MR. TROUT) Mr. Lemley, again, referring
you to Exhibit No. 91, which is your report.
A. Yes, sir.
Q. How was this document created?
A. It was created over a period of time. Our
usual practice in the office is to come up with an
outline and then flush the outline out, and
particularly as I make comments on various aspects of
it, they are corrected on the computer so that when we
finish we've got one report that is our report.
Q. Well, let me ask you this: Starting with
page 1 of12 --
A. Yes.
Q. -- which member ofyour staffactually
prepared this document?
A. Mr. Bauer had as much as to do with it as
anyone other than myself.
Q. SO ifI were to look at the metadata for the
word processing program that created this report, I
would find that Mr. Bauer was the author; is that
correct?
A. Well, no. I think you would find that as I
gave him corrections, he'd go back and correct it, and
as far as I'm concerned, I think the substance of the
report is my report. I didn't type all of it, but
Page 77
it's --
Q. Okay. Which part did you type?
A. I didn't type any of it. I had a stroke
four years ago, and I lost the use of my left side of
my body. Now everything has come back with the
exception of my left hand, and I have no fme motor
skills with my left hand, so I have to hunt and peck
with my right hand, so that has limited my
participation in typing.
Q. SO who did the typing?
A. Bauer did a lot of it. Randal Hartman did
some of it.
Q. And who is Mr. Hartman?
A. I explained, he was a financial fellow in
our fmn who is in charge ofbilling and general
office administration.
Q. Okay. Do you have the various drafts or
iterations of this that were in existence prior to the
fmal report?
A. No. They just corrected the data that was
on the computer and lost the previous information.
Q. Okay. So if! ask you to provide me with
the original electronic file for the creation of this
report, would you do so?






































































































have one other issue that I'd like to go back to. I
need to correct my agreement to give you the Boston
audit. I do have a confidentiality agreement with the
State of Massachusetts on that.
Q. Okay.
A. So I don't think I can release that.
Q. All right. Would you provide us with a copy
of that confidential agreement?
A. Sure.
Q. Okay. And if we ask the court to review
whether or not it could be disclosed strictly within
the confines of this litigation, would you be okay
with that?
A. I don't have any problem with anybody
reading it, and a lot of time has passed since we did
that, and Bechtel has finally paid the state of
Massachusetts $484 million for their mess.
Q. Well, that's good for the State of
Massachusetts; correct?
A. Yes. And most of it came on the strength of
my quality audit.
Q. Okay.
A. I thought they should have gotten 600
million but they settled for 484.
Q. Tell me what a quality audit is.
Page 79
A. Well, it's -- to audit something,
particularly that's been built in a public sector,
there are always records kept on a shift by shift
basis, so when I was asked to do this quality audit,
one of the slurry walls had failed, and it failed in a
position to give the whole 193 part of the project
very high visibility. It was adjacent to the federal
reserve building in Boston, and it blew all kinds of
soil into the roadway. It had to be shut down, so the
state appointed a special master to do a quality
audit, and he called me.
I was on the Board ofDirectors ofIdaho
Power, and the administrative assistant to the CEO
came in with a note for me: Urgent. Call Judge
Ginsberg in Boston. So I went out and called him, and
he said I want you back here tomorrow to do a quality
audit on the Central Artery. I said, well, I'll see
what I can do. It's a little bit torturous to fly
from here to Boston.
Anyway, I did find a way to get there, and I
had in the meantime called a colleague of mine in New
York who is, I believe, the best foundation engineer
in North America, and I told him to meet me in Boston
the next morning.
So to do a quality audit, I decided to start
Page 80
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Jack K. Lemley June 16, 2010 The Gn:y of Meridian v. Petra, Inc., et al.
11:4'3:23 1 with the paper that Bechtel's shift engineers had 11:48:01 1 Broadway and Main. And we were an agent construction
11:43:28 2 filled out during their shift on the construction of 11:48:02 2 manager on that.
11:43:36 3 the sluny wall. So I got boxes and boxes ofpaper. 11:48:05 3 Q. For what entity?
11:43:41 4 And I had taken four people from my office here back 11:48:07 4 A. For the State of Idaho.
11:43:45 5 there with me. And I said, now, the paper that looks 11:48:13 5 Q. All right. Did you specifically contract
11:43:51 6 like the panel is okay, put it in this pile. And the 11:48:18 6 with the University ofldaho?
11:43:55 7 ones that you have questions about, put it in this 11:48:20 7 A. Originally, yes, and then I believe it was
11: 44: 02 8 pile. And as this pile started to grow, I went to the 11:48:22 8 transferred to the Department of Public Works.
11:44:06 9 judge, and I told him that to do anymore, we would 11:48:33 9 Q. Okay. How many square feet of useable
11:44:10 10 have to have all of the architectural treatment on the 11:48:36 10 office space is there in the Water Center?
11:44:15 11 face of the slurry wall taken offon a number of 11:48:38 11 A. I can't tell you. I'll have to review the
11:44:24 12 panels. They took it off, and you could see with a 11:48:38 12 records.
11:44:27 13 visual inspection that there were serious problems 11:48:41 13 Q. Do you know what the total square footage of
11:44:31 14 with the slurry wall. 11:48:43 14 the building is?
11:44:38 15 So there were 200 elements that had to be 11:48:47 15 A. No. I'll get that, and we will send it to
11:44:50 16 corrected to bring the walls up to the standard 11:48:47 16 you.
11:44:58 17 specified. The Bechtel senior vice president asked me 11:48:50 17 Q. Okay. That would be very kind ofyou.
11:45:02 18 what he could do, and I said, if I were you, I'd go 11:48:50 18 Thank you.
11:45:07 19 home tonight and pray that my warehouse burned down 11:48:54 19 Were you a construction manager at risk for
11:45:09 20 with all that paper, because it is your paper that is 11:48:56 20 the Water Center project?
11:45:10 21 going to hang you. 11:48:59 21 A. No. I think I said I was an agent
11:45:17 22 Well, he evidently didn't pray or somebody 11:49:00 22 construction manager.
11:45:20 23 didn't listen to me, because the warehouse stood and 11:49:49 23 Q. All right. Turning your attention to page 6
11:45:25 24 the more paper we got, the worse it got, so -- 11:49:51 24 ofl2.
11:45:29 25 Q. SO in the perfonnance of a quality audit, 11:49:55 25 A. Yes, sir.
Page 81 Page 83
11:45:33 1 what are the appropriate steps that a construction 11:49:59 1 Q. You have a section in the bottom of this
11:45:38 2 manager or someone doing the forensic work should 11:50:05 2 page that refers to a masonry contractor by the name
11:45:42 3 follow to detennine whether or not the work has been 11:50:08 3 ofTMC; correct?
11:45:44 4 done according to specification? 11:50:08 4 A. Yes, sir.
11:45:48 5 A. The first step is to gather all of the 11:50:15 5 Q. When did TMC begin its work on the Meridian
11:45:58 6 contemporaneously created documents gathered up so 11:50:16 6 City Hall project?
11:46:04 7 that you are not speculating about how things might 11:50:16 7 A. November.
11: 46: 07 8 have been done, but you actually have the paper from 11:50:20 8 Q. Ofwhat year?
11:46:11 9 the people who did the work, or inspectors that were 11:50:22 9 A. I believe '07.
11:46:15 10 there. And you start to exercise judgment on the 11:50:25 10 Q. All right. And where do I find that
11:46:30 11 value of that paper and oftentimes it will give you 11:50:29 11 reflected in this report?
11:46:33 12 the exact aspect of the work you should look at. 11:50:33 12 A. I don't know that you do. I think it is
11:46:36 13 Q. Would that be your opinion, sir, that the 11:50:38 13 certainly in the record for the project, and ifyou
11:46:39 14 documentation for the project is the best evidence 11:50:42 14 have difficulty finding it, I will dig it out.
11:46:43 15 from which an audit should be reviewed? 11:50:51 15 Q. Okay. And do you remember the specific date
11:46:48 16 A. Yes, unless it requires a physical 11:50:56 16 in November of'07 they began their work?
11:46:58 17 measurement of a specific structural element, and that 11:51:00 17 A. I don't remember, but I visited with
11:47:06 18 should -- to do that measurement, it should be -- a 11:51:11 18 Mr. Bauer about it yesterday, and there are a lot of
11:47:10 19 coupon should be clipped out of whatever it is being 11:51:18 19 dates and things in here that I've tried to keep in
11:47:14 20 measured and subject it to laboratory tests. 11:51:24 20 mind, but I hope you'll understand that there is a lot
11:47:27 21 Q. Okay. So just as an aside, when was the 11:51:26 21 of detail to this.
11:47:36 22 last office building constructed that you were the 11:51:29 22 Q. Okay. Well, let's start working on some of
11:47:40 23 construction manager on? 11:51:39 23 those details, if we can. If you'll turn to page I of
11:47:44 24 A. The last building that serves partially as 11:51:47 24 12 in your report -- actually, I apologize. Ifyou
11:47:51 25 an office building is the Water Center down at 11:51:54 25 will turn to the second page ofyour report, which is
Page 82 Page 84
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a Bates numbered page PETRA96939.
A. 96939?
Q. Yes, sir. It's the second page ofExhibit
No. 91. It is the cover letter.
A. I see. Excuse me. I guess that's why we
have Bates numbers. I'm there, sir.
Q. All right. So you indicate in this document
that you met with Jerry Frank, Gene Bennett, and Tom
Coughlin; is that correct?
A. That's correct.
Q. When did you meet with Mr. Frank?
A. I met with him the first time out at the
site, and the second time here about a month ago in my
office.
Q. Okay. Who was present during the first
meeting with Mr. Frank at the site?
A. Mr. Bauer.
Q. Okay. Was anyone else present?
A. Gene Bennett and Tom Coughlin.
Q. Was anyone else present?
A. No.
Q. All right. Did you keep any notes of that
meeting?
A. No.



























1 commentary by you?
2 A. As I remember it, he just agreed with me.
3 It wasn't any real discussion about their frustration
4 with it.
5 Q. Okay. Are you assuming they were
6 frustrated?
7 A. Well, no. I wasn't assuming. I heard
8 Mr. Bennett and Mr. Coughlin talking about it and the
9 difficulty to balance their system because the
10 population of the building wasn't -- hadn't grown to
11 the extent that the design called for. And the body
12 heat from individuals affects the manner in which
13 those raised floors perform.
14 Q. Prior to the meeting, how did you learn that
15 there was a raised floor or a plenum floor system in
16 this structure?
17 A. I didn't.
18 Q. SO you learned about that for the first time
19 at that meeting?
20 A. [learned about that at the meeting, yes. I
21 was a bit surprised but --
22 Q. Why were you surprised?
23 A. Because typically ventilation is overhead
24 ventilation in most ofwhat is built in the valley





















































A. He may have. I don't know.
Q. All right. Did you keep any recordings of
that meeting?
A. No, sir.
Q. Okay. I'm going to focus on conversations
with the specific individuals if! can. When did that
meeting occur, what date?
A. That was probably April of this year.
Q. All right, sir. And can you tell me
specifically what was said by Mr. Frank and what was
said by you during that meeting?
A. Well, I said that I thought the building was
a nice looking building, and that I was told that
there was a raised floor for ventilation in the
building, and I said I understand how difficult a
raised floor can be to get the ventilation and whatnot
balanced, because we had a raised floor in the water
center, and they are not commonly used in the Treasure
Valley, so the experience to balance the systems
doesn't really exist here as it should, and we had to
bring people in from Seattle to finally achieve a
proper balance in the Water Center.
Q. All right. And what, if anything, was said




















































buildings, and I think most people have shied away
from it because it is new and it takes particular
experience to make it work.
Q. All right. And what, if anything, was said
to you by Mr. Bennett regarding this plenum floor
system?
A. Well, he said they had had a bit of a
problem with -- whatever the vendor was -- Pacific
West or whatever.
Q. And what was the problem?
A. That they had given them a bad benchmark,
and the floor had been installed to that benchmark,
and it was wrong. So they had to go back and adjust
that.
Q. Who had given who a bad benchmark?
A. Petra had given the vendor a bad benchmark.
Q. Okay. And so why was that considered to be
a problem with the vendor?
A. Well, the vendor had to change the
elevations of the floor.
Q. It wasn't the vendor's fault, was it?
A. No.
Q. Was it the City's fault?
A. No. It's one of those things that happens
on a project. It's -- everybody in the business knows
Page 88
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about contingencies, and that would be a typical use
ofa contingency. Agent construction managers don't
have financial risk in a project like that and nobody
is perfect. It's a -- all human beings make mistakes.
Q. Well, we'll come back to that. What you are
saying is that the City of Meridian contracted with
Petra and agreed to pay for Petra's mistakes; is that
correct?
A. Well, they agreed, assuming they had an
understanding of contracts, they agreed that there
would be certain things that nobody had foreseen that
would have to be taken care of, and that's what a
contingency is carried for in a contract, and the
Petra contract was no exception to that. They carried
a contingency.
Q. SO is it your testimony that the Petra
contract with the City of Meridian had a contingency
in it?
A. Yes.
Q. Okay. I'm going to ask you to turn to
Exhibit No.2, which is the Petra contract.
A. Yes, sir.
Q. Okay. And I'd like to you identifY for me





















































it out, and you want to take all afternoon while he
finds it, that's fine with me.
MR. TROUT: Perfect. That's what we will do.
(Seventeen-minute pause.)
THE WITNESS: I don't find the clause.
MR. TROUT: All right, sir.
Q. (BY MR. TROUT) Now, can you tell me, sir,
what form ofagreement was used between the City of
Meridian and the prime contractors on this project?
A. No, I can't.
Q. Okay. Do you know what a notice of
substantial completion is?
A. Yes.
Q. Would you tell me, sir, what that is?
A. When the contractor has basically performed
all of the work in the schedule of values and the work
called for in the design and specification is
completed, the contractor is generally given the
notice ofcompletion.
Q. Is it a notice of completion or a notice of
substantial completion?
A. Notice of substantial completion. There is
always a warranty period connected with a project and




























1 A. Well, I don't know that I can point it out
2 today but --
3 Q. Well, take your time. We have all the time
4 you need.
5 A. All contracts such as this have a
6 contingency built into them so that --
7 Q. Well, what I'm asking you, sir, is to point
8 to the specific language in Petra --
9 A. I'm reading it right now, sir. I'll address
10 this as soon as I find it.
11 Q. Okay.
12 MR. WALKER: When do you want to take our lunch
13 break?
14 MR. TROUT: Oh, probably in a half hour.
15 (Brief pause.)
16 MR. WALKER: Mr. Trout, in order to save time, I
17 can point the paragraph out that Mr. Lemley is having
18 difficulty finding.
19 MR. TROUT: Well, sir, I'm not going to allow you
20 to coach the witness. so I'm going to ask you to
21 refrain from any commentary. Mr. Lemley is your
22 expert. He should be able to tell us with his
23 expertise what document--
24 MR. WALKER: I'm going to object to your



























1 Q. All right. Is that your understanding of
2 the contract format that was utilized by the City of
3 Meridian with the prime contractors for the Meridian
4 City Hall project?
5 A. That's my understanding.
6 Q. Okay. Going back to your meeting at the
7 site of the Meridian City Hall with Mr. Frank and
8 Mr. Bennett and Mr. Coughlin. Do you recall anything
9 else that was said by Mr. Bennett regarding the plenum
10 floor system?
11 A. No, I don't. We just walked through the
12 building and looked at the council chambers and the
13 lobby to the building, and down each of the wings to
14 see how they had been built out.
15 Q. All right. What other inspection of the
16 building or facilities did you make, if any?
17 A. Well, I looked at the fit and finish of the
18 interior that was obvious, and the fit and finish
19 looked like it was a good job.
20 Q. All right. Other than your observations of
21 the fit and finish of the interior, what other
22 observations, if any, did you make during your visit
23 to the Meridian City Hall?
24 A. Well, I looked at quite a large parking lot
25 and a plaza area with a water feature in it.
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Jack K. Lemley June 16, 2010 The City of Meridian v. Petra, Inc., et al.
12:2'6:10 1 Q. And what, if any, observation did you make 12:29:36 1 were getting started, they had encountered hazardous
12:26:12 2 with respect to the parking lot? 12:29:42 2 and unsuitable material when they were excavating for
12:26:18 3 A. Well, it was a good sized parking lot, and 12:29:50 3 the garage, and that the site investigation that they
12:26:25 4 presumably would accommodate the traffic normally seen 12:29:57 4 had -- that they did suggested that they raise the
12:26:26 5 at the City Hall. 12:30:05 5 building four feet so that it wouldn't puncture the
12:26:29 6 Q. All right. Did you make any other 12:30:11 6 impervious layer and allow anything to migrate into
12:26:32 7 observations with respect to the parking lot? 12:30:13 7 the ground water system.
12:26:33 8 A. No. 12:30:24 8 Q. Okay. Can you tell me what a building story
12:26:36 9 Q. Did you make any observations with respect 12:30:26 9 is?
12:26:40 10 to the water features? 12:30:33 10 A. A building story is each useable level of
12:26:44 11 A. There was -- it was pointed out to me that 12:30:35 11 the building that would be a story.
12:26:48 12 there was some difficulty in the water feature, and 12:30:48 12 Q. All right. Was anything else said by
12:26:53 13 that there was a leak issue that was being worked on, 12:30:54 13 Mr. Coughlin during your site visit in April?
12:26:56 14 but that wasn't being done under warranty. 12:30:58 14 A. There might have been some discussion of the
12:27:01 15 Q. All right. And who pointed that out to you? 12:31:09 15 masonry work on the greater building being later than
12:27:01 16 A. Mr. Bennett. 12:31:15 16 they had hoped to have it done, but I don't remember
12:27:04 17 Q. All right. And what specifically do you 12:31:17 17 the specifics of the conversation.
12:27:09 18 recall Mr. Bennett saying to you about the water 12:31:20 18 Q. Did you make any personal observations of
12:27:10 19 features? 12:31:26 19 the masonry work?
12:27:15 20 A. I think we just walked by it and in general 12:31:36 20 A. I said the masonry work from a general
12:27:20 21 observation I said that it was attractive and that I 12:31:41 21 visual standpoint looked prelly good, but I advised
12:27:24 22 thought it went with the building very well, so the 12:31:51 22 them to measure the masonry installation to be sure
12:27:29 23 architect was to be complemented, and his response was 12:31:54 23 that it was done exactly according to specifications
12:27:38 24 to advise me of the leaks that seemed to be present in 12:31:55 24 and plans.
12:27:39 25 the water feature. 12:31:59 25 Q. Do you know if that measurement has taken
Page 93 Page 95
12:27:49 1 Q. All right. In your visit, did you make any 12:31:59 1 place?
12:27:52 2 other observations with respect to the water features 12:32:00 2 A. I do not.
12:27:57 3 as constructed? 12:32:04 3 Q. All right. Do you recall anything else said
12:27:57 4 A. No, I didn't. 12:32:11 4 by Mr. Frank, Mr. Bennell, or Mr. Coughlin during that
12:28:04 5 Q. All right. What, if anything, else was said 12:32:12 5 visit?
12:28:10 6 to you during that visit by Mr. Frank? 12:32:15 6 A. Not that I can recall.
12:28:16 7 A. I don't recall any other subject being 12:32:19 7 Q. All right. Tell me what, ifanything, was
12:28:18 8 addressed between us. 12:32:23 8 said by Mr. Bauer during that visit?
12:28:25 9 Q. What was Mr. Frank's role in the Meridian 12:32:27 9 A. I think he probably mentioned the raised
12:28:27 10 City Hall project? 12:32:33 10 floor as we were walking through the lobby, and that
12:28:32 11 A. He was the executive of Petra, so he would 12:32:36 11 opened that discussion, but I don't remember him
12:28:39 12 have had a general oversight responsibility for the 12:32:41 12 making any other significant observations.
12:28:43 13 entire work being done by Petra. 12:32:46 13 Q. All right. Did you travel to the site with
12:28:45 14 Q. All right. Would you consider Mr. Frank to 12:32:47 14 Mr. Bauer?
12:28:47 15 be the principal in Petra? 12:32:47 15 A. I did.
12:28:48 16 A. Yes. 12:32:50 16 Q. Did you travel away from the site with
12:28:51 17 Q. Who was the project manager for the project? 12:32:51 17 Mr. Bauer?
12:28:52 18 A. Mr. Bennett. 12:32:51 18 A. I did.
12:28:56 19 Q. All right. What was Mr. Coughlin's role? 12:32:54 19 Q. What, ifany, conversation did you have with
12:28:59 20 A. Well, Mr. Coughlin was the project manager. 12:32:58 20 Mr. Bauer regarding the site visit as you were
12:29:03 21 Mr. Bennell was a home office oversight to 12:33:00 21 traveling away from the site?
12:29:04 22 Mr. Coughlin. 12:33:07 22 A. I said that I thought the building looked
12:29:13 23 Q. Okay. What, if anything, else do you recall 12:33:18 23 good for a new facility in the range of $20 million.
12:29:24 24 being said by Mr. Coughlin during that visit? 12:33:24 24 My conclusion was that the City got value for the
12:29:29 25 A. I think he explained to me that when they 12:33:26 25 money that they had spent on the building.
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Q. All right. Any other discussion by yourself
or Mr. Bauer during that particular travel?
A. I have no recollection ofany other
discussion.
Q. All right. During the construction of the
Water Center, was the plenum floor in the Water Center
air tested?
A. Oh, yes. It was.
Q. All right. Are you familiar either from
your work at the Water Center -- actually, I'll ask it
in a slightly different way. Prior to your work on
the Water Center, had you been involved in any project
utilizing any installation ofa plenum floor?
A. No.
Q. As a result ofyour work with the Water
Center and the installation ofthe plenum floor in
that facility, did you become familiar with air
testing for plenum floors.
A. Not very -- not to any detailed extent.
Q. Okay. Tell me what level of familiarity you
have with air testing of plenum floors?
A. Well, they are sensitive to the population
of the building because of the body heat that you are
introducing both in terms ofheating and cooling, and
ofcourse, the distribution of the air, it's -- it is
Page 97
a completely different way of ventilating a building
as opposed to historic standards, so people are not
used to having hot or cold air blow up from beneath
them. They are more used to it being over head, so I
think some of the balancing issues are related to
educating the occupants of the building to a new
system. And to my knowledge, the system has worked
very nicely for the last several years.
Q. At the Water Center?
A. Yes.
Q. All right. Now, how much destructive
testing occurred when the air testing for the plenum
floors was done on the Water Center?
A. There was -- a significant amount of the
floor was picked up and work changed around. I don't
think there was anything really destroyed or brought
in new. They rearranged certain things.
Q. Was any of the floor damaged in that
process?
A. No.
Q. All right. Would it be your experience as a
construction manager having worked on the plenum floor
system at the Water Center that it would not be






































































































A. It's never a good practice to damage any of
the permanent work during a testing phase. That's a
complete waste to damage permanent work, unless you
need to take a piece of it for deeper inspection.
Q. Some kind ofdestructive testing?
A. Yes. Ifyou needed to take a piece of it
for destructive testing, that would be acceptable, but
it would be surprising to me to have much ofa raised
floor have to be subjected to destructive testing if
you had received certifications from the manufacturer
and the vendor who had installed it.
Q. All right. In the form of shop drawings or
submittals, would that be the certification you are
talking about?
A. That's one component.
Q. Okay. What would be another component?
A. A certification that they were manufactured
in accordance with their patent.
Q. All right. I want to go back to Exhibit
No.2 for a moment. You had approximately 20 minutes
to examine Exhibit NO.2 in your search for some
language related to contingency; correct?
A. Yes.
Q. All right, sir. And I am correct in
understanding that based on your experience and your
Page 99
review of Exhibit No.2. you could not find any
language related to a construction contingency in this
project according to the contract between Petra and
City ofMeridian?
MR. WALKER: Objection. Lack of foundation. The
document speaks for itself.
MR. TROUT: You can answer.
THE WITNESS: I did not find it. That's obvious.
I've said that.
MR. TROUT: All right. Thank you. Let's take
our noon break, and we'll be back here in an hour.
(Recess taken from 12:39 p.m. to I :39 p.m.)
MR. TROUT: Back on the record in the deposition
of Mr. Lemley.
Q. (BY MR. TROUT) Mr. Lemley, going back to
your story about Bechtel and the Massachusetts Transit
Authority. Did Bechtel make any mistakes in that
project?
A. Yes. They made a lot ofmistakes.
Q. Did they seek to charge the Transit
Authority for some. any, or all of their mistakes?
A. I think they charged the Turnpike Authority
for a number of their mistakes. I can't point to one
or two. They charged them an enormous amount of money
for a very poor job.
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Jack K. Lemley June 16, 2010 The City of Meridian v. Petra, Inc., et al.
13:4'0:09 1 Q. And part ofyour purpose in conducting the 13:44:42
13:40:14 2 audit was to seek to recover for the Authority money 13:44:50
13:40:19 3 that had been improperly charged by Bechtel; is that 13:44:53
13:40:20 4 right? 13:44:59
13:40:24 5 A. The first audit, that wasn't the case. I 13:45:07
13:40:28 6 was just giving the agency an overview ofwhat was 13:45:10
13:40:31 7 wrong and what was right with the management of the 13:45:16
13:40:32 8 project. 13:45:20
13:40:39 9 The second audit I did -- the quality audit, 13:45:21
13:40:47 10 I did for the purpose ofadvising -- by that time they 13:45:23
13:40:49 11 had transferred that whole project to the 13:45:27
13:40:54 12 Massachusetts Department ofTransportation. I did 13:45:28
13:41:06 13 that audit for -- under their auspices, and I 13:45:31
13:41:09 14 identified areas where there was bad work, and I 13:45:35
13:41:16 15 suggested that Bechtel Parsons Brinckerhoff owed the 13:45:39
13:41:25 16 state at least $600 million. When my assignment was 13:45:41
13:41:34 17 done, I read that they had settled for $484 million. 13:45:43
13:41:37 18 Q. Would I be fair in understanding that the 13:45:44
13:41:44 19 purpose ofyour second audit was to provide the 13:46:11
13:41:48 20 factual foundation for the recovery of money as 13:46:16
13:41:54 21 against Bechtel and Parsons Brinckerhoff? 13:46:22
13:41:59 22 A. Yes. And there were two things about it. 13:46:25
13:42:03 23 One of them was an initial payment from the program 13:46:31
13:42:15 24 manager to the owner as a figure that represented an 13:46:35
13:42:19 25 initial cost to the owner for repairing what they 13:46:39
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13:42:28 1 could repair. And the reason my evaluation ofthe -- 13:46:44
13:42:32 2 ofwhat Massachusetts should have gotten back was the 13:47:06
13:42:38 3 fact that there was contaminated water -- hazardous 13:47:10
13:42:42 4 water running into the tunnel, and it was already 13:47:14
13:42:53 5 eating up all of the conduit and the pump motor 13:47:18
13:43:00 6 controls in the various sumps that kept the water out 13:47:23
13:43:06 7 ofthe tunnel so it was an operable tunnel. And the 13:47:27
13:43:10 8 last thing I heard about that was that Massachusetts 13:47:29
13:43:17 9 had exceeded it's discharge permit with the 13:47:32
13:43:23 10 Massachusetts Bay -- Boston Bay Cleanup Authority. 13:47:32
13:43:26 11 Q. Sir, let me narrow the question a little 13:47:35
13:43:34 12 bit. How much of the contingency in that project was 13:47:39
13:43:39 13 used to pay for Bechtel's errors? 13:47:42
13:43:43 14 A. I don't know. It was a very convoluted 13:47:43
13:43:47 15 process. The federal goverrunent was involved. The 13:47:47
13:43:53 16 state was involved. I don't know whether they ever 13:47:52
13:43:58 17 were ever able to unravel -- 13:47:54
13:44:01 18 Q. In your professional opinion, would it have 13:47:56
13:44:04 19 been appropriate for the State of Massachusetts to use 13:47:59
13:44 :10 20 any of its contingency money to pay for Bechtel 13:48:02
13:44 :11 21 errors? 13:48:09
13:44:12 22 A. No, it wouldn't have been. 13:48:12
13:44 :21 23 Q. Okay. Now-- 13:48:24
13:44:28 24 A. Not because .- let me clarify that. Because 13:48:28
13:44:38 25 these were gross errors not errors that would be -- 13:48:36
Page 102
1 that would develop in the normal course ofperforming
2 a job. The job was a very large job, and I think it
3 bordered on being a gross misconduct.
4 Q. Okay. So are there any authoritative
5 treatises that you can refer us to on the appropriate
6 use of an owner's contingency?
7 A. Well, I don't know. I can examine the
8 records and see what I can come up with, but I can't
9 tell you today.
10 Q. What records will you look at?
11 A. Well, I have an extensive library in my
12 office.
13 Q. Okay. And will you conduct that review and
14 then provide us whatever you can find that you
15 consider to be authoritative on the use of the owner's
16 contingency and construction project?
17 A. I'll provide you what I can find, yes.
18 Q. All right. Thank you.
19 In order to determine the standard ofcare
20 for Petra's conduct on the Meridian City Hall project,
21 is it in your professional opinion appropriate to
22 utilize Petra's Construction Management Agreement with
23 the City ofMeridian to lay that foundation?
24 A. I believe it's imperative that that
25 agreement be used, because that was the agreement that
Page 103
1 governed everything Petra did on that site.
2 Q. Okay. And in your review for preparation
3 today, other than your initial discussions on the
4 Meridian City Hall site with Jerry Frank, Gene
5 Bennett, and Tom Coughlin, have you had any
6 discussions with them regarding this project?
7 A. No. I have also had conversations with
8 Counsel.
9 Q. And you are referring to Mr. Walker?
10 A. lam.
11 Q. All right. And tell me about your
12 conversations with Mr. Walker.
13 A. I think those are privileged, if I
14 understand that.
15 Q. Well, not if they relate to the formation of
16 your opinion, so as it relates to the formation of
17 your opinion in this case, tell me about your
18 conversations with Mr. Walker.
19 A. My opinion in this case was completed by the
20 time I spoke with Mr. Walker about it.
21 Q. All right. So I would be correct in
22 understanding that you did not have any conversations
23 with Mr. Walker regarding this matter prior to June
24 10th, 2010; is that correct?
25 A. When he hired us, yes. And Mr. Bauer had
Page 104
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some communication with Mr. Walker, I think. 13:51:44 1
Q. All right. And did Mr. Bauer relate his 13:51:45 2
conversations with Mr. Walker to you? 13:51:55 3
A. Probably, but I don't have specific recall. 13:52:00 4
I do know that Mr. Bauer is reviewing his notes for 13:52:01 5
anything that he believes is germane to this 13:52:01 6
commission, and that will be transmitted to you as he 13:52:08 7
completes that assignment. 13:52:14 8
Q. All right. So ifI understand your 13:52:16 9
testimony correctly, other than your initial 13:52:21 10
conversation on site with Mr. Frank, Mr. Bennett, and 13:52:33 11
Mr. Coughlin, you've not had any other discussions 13:52:38 12
with any Petra representative regarding this case; is 13:52:41 13
that right? 13:52:44 14
A. Well, those three people would be the extent 13:52:50 15
ofmy conversation with Petra organization, yes. 13:52:58 16
Q. All right. And other than Mr. Bauer, who 13:53:04 17
else have you discussed this case with? 13:53:06 18
A. Well, I have discussed it with 13:53:14 19
Mr. McGlothin. 13:53:18 20
Q. Okay. Anyone else? 13:53:31 21
A. My wife. 13:54:03 22
Q. Okay. And did you keep any record ofany 13:54:09 23
kind ofyour discussions with Mr. Bauer regarding this 13:54:11 24
case? 13:54:11 25
have billed to Cosho Humphrey to date is?
A. No, I don't.
Q. Okay. Turning your attention to Exhibit
No.2 again, ifwe could, please, which is the
Construction Management Agreement.
A. Yes.
Q. Based on your review, can you tell me what
the plans for the project consisted ofas ofAugust
1st,2006?
A. I think they consisted of conceptual ideas
that were transmitted to Petra on a conceptual basis.
1don't know how much detail planning had been done.
Q. All right. Did you inquire at all before
you wrote your report as to what plans were in
existence as ofAugust 1st, 2006?
A. 1 inquired of-- yes, of Petra, and they
said that they had no plans early on, other than what
is described in their contract.
Q. Okay. And so when -- in your review of this
matter and all of the documents that were provided to
you in these three notebooks, Exhibit Nos. 87, 86, and
88, can you tell me as ofAugust 1st, 2006, how much
time Petra estimated it would devote to the scope of
work within the building?
A. I don't recall.
Page 105
13:50:36 1 A. 1 didn't keep any records of it, other than 13:54:19
13:50:42 2 what's in my daytimer that included the time that I 13:54:25
13:50:44 3 had discussions with Mr. Bauer. 13:54:32
13:50:47 4 Q. Okay. And as we sit here today, what's the 13:54:36
13:50:51 5 total amount of time that you have currently devoted 13:54:39
13:50:54 6 to this case? 13:54:39
13:50:57 7 A. I can't tell you. 13:54:43
13:50:59 8 Q. Five hours, ten hours? 13:54:47
13:51:03 9 A. I would have to consult with the office. 13:54:53
13:51:04 10 More than five. 13:54:58
13:51:07 11 Q. More than ten? 13:55:04
13:51:08 12 A. More than ten. 13:55:04
13: 51: 12 13 Q. More than twenty? 13:55:12
13:51:16 14 A. I don't know. More than ten. I don't know 13:55:24
13:51:17 15 about more than 20. 13:55:30
13:51:19 16 Q. All right. And what's your hourly rate, 13:55:33
13:51:20 17 sir? 13:55:33
13:51:22 18 A. $350. 13:55:37
13:51:27 19 Q. Okay. And what's Mr. Bauer's hourly rate? 13:55:42
13:51:27 20 A. $200. 13:55:48
13:51:33 21 Q. And Mr. -- is it McGlothin? 13:55:51
13:51:33 22 A. Yes. 13:55:52
13:51:36 23 Q. What's his hourly rate? 13:55:55
13:51:36 24 A. $100. 13:56:00
13:51:40 25 Q. Do you know what the total amount that you 13:56:05
Page 106
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1 Q. In your review ofthis case for the
2 preparation ofyour opinion, can you tell me how much
3 time Petra intended to spend in managing the plaza and
4 site work as of August 1st, 2006?
5 A. No. I think it's in the record, but I don't
6 recall.
7 Q. You think you have some document that
8 reflects their estimate of time; is that correct?
9 A. Well, I have some document that breaks down
10 the hours that -- and identifies the people that would
11 be on the project. Whether it's tied to the plaza, I
12 don't know.
13 Q. Okay. Can you tell me, based on your
14 review, how much time Petra anticipated on managing
15 the size of the city council chambers at the time it
16 signed the agreement August 1st, 2006?
17 A. No.
18 Q. Can you tell me based on your review how
19 much time Petra anticipated managing the construction
20 of the building exterior at the time it signed it's
21 agreement on August 1st, 2006?
22 A. No.
23 Q. Can you tell me based on your review how
24 much Petra estimated spending in managing the
25 mechanical system as of the time it signed it's
Page 108
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agreement on August 1st, 2006?
A. No. But I know that the mechanical was much
more sophisticated than what they had expected when
they tendered the job.
Q. Well, can you identifY for me in Exhibit
No.2, which is the Construction Management Agreement,
where the mechanical system for this project is
defined?
A. When I read through it a little bit ago, I
did not see that. But the building was identified as
an 80,000 square foot Class A office building, which
would have an implication relative to a standard type
ofbuilding which Petra had been managing in the
general area.
Q. Well--
A. So I presume they would have accounted for
management of the mechanical systems.
Q. Let's break all of that down, shall we? In
your study of this project, can you tell me what
specific Petra office building projects you
familiarized yourself with prior to taking on this
commission?
A. Not many, but I know of a number that I
have -- where I have seen their signs, but I have not
delved into the contracts or how the projects have
Page 109
tumedout.
Q. All right. So you don't have any personal
or professional knowledge with respect to any specific
building project that Petra may have worked on prior
to taking your commission in this case; correct?
A. That's correct.
Q. All right. So based upon your experience as
a construction manager, can you tell me how much time
Petra should have estimated spending in managing the
mechanical system for the project as ofAugust 1st,
2006?
A. No, I can't.
Q. Okay. Can you tell me, based upon your
professional experience, how much time Petra should
have anticipated on the management of the building
exterior as ofAugust 1st, 2006?
A. I believe that there was a difference
between the exterior that they may have been thinking
about and the exterior that was actually completed.
Q. Well, let me ask you two questions as a
follow up to that. Can you point out in Exhibit
No.2, the Construction Management Agreement, where
the description of the building exterior can be found?
A. No, because I don't believe there is one.






































































































question I asked you earlier. As a construction
management professional, how much time should Petra
have anticipated spending on managing the construction
of the building exterior as ofAugust 1st, 2006?
A. That in accordance with the building that
was described to them at the time they took the
contract that is outlined in their contract?
Q. Is that a question, sir?
A. I was trying to clarifY your question.
Q. Well, let me ask it as simply as I can. As
a construction management professional, can you tell
me how much time Petra should have anticipated
spending on the management of the exterior building
construction as ofAugust 1st, 2006.
MR. WALKER: Objection. Asked and answered.
THE WITNESS: I think I have indicated to you
that the rest of that -- in order to answer the
question, you have to go back to the reference that
was given to Petra about the building itself. It was
to be an 80,000 square foot building constructed to
Class A standard specifications. Now, that wouldn't
suggest any specialized exterior. I think from that,
they could have assumed that it would have been a very
simple exterior, which they could have subcontracted
to a subcontractor, and their oversight might have
Page 111
been one or two people.
Q. (BY MR. TROUT) Okay. Well, let me ask you
this question: Based on the description you just gave
me, how much time would you have anticipated or
estimated that would have been spent by Petra on the
management of the construction of the exterior ofthe
building described in Exhibit No.2, as ofAugust 1st,
2006?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: Well, I believe that 24 to 48 hours
of Petra's time given the fact that they would have
contracted the closing in ofthe shell of the building
to a subcontractor.
Q. (BY MR. TROUT) So if! understand your
testimony correctly, you would have expected Petra to
contract with a subcontractor for the closing in of
the shell of the building for this project; is that
right?
A. I would have expected that Petra would have
worked with the City of Meridian to issue a contract
to a contractor to do the closing in of the shell of
the building.
Q. Okay. So based upon your professional
review of the records in this matter that you've been
provided in Exhibit Nos. 86, 87, and 88, can you tell
Page 112
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1 me how much time Petra estimated it would spend on
2 managing the construction of the building exterior as
3 ofAugust 1st, 2006?
4 A. I have not been privy to Petra's estimate.
5 Q. Okay. And if Petra didn't create an
6 estimate of how much time it would spend managing the
7 building exterior -- or the construction of the
8 building exterior as ofAugust 1st, 2006, we would
9 have nothing to measure their time against as they
10 have reported today, isn't that correct?
11 MR. WALKER; Objection. Lack of foundation. And
12 also there is more than one question in that question.
13 THE WITNESS: Unless we had their estimate, we
14 wouldn't know what they thought they were going to do
15 as opposed to what they did do. The only thing that
16 can be done at this point is to speculate on what
17 might have been an adequate number, and not having
18 been on the project, that's all I can do is speculate.
19 MR. TROUT: Right.
20 Q. (BY MR. TROUT) And so ifwe really wanted
21 to know how much time, for example, Petra spent in
22 managing the construction of the building exterior,
23 we'd need to look at the specific time records that
24 recorded that activity, wouldn't we, sir?




















































would go to each of those entities and get their
reference -- their data and triangulate that data to
find out what the city council chamber clear span
cost.
Q. (BY MR TROUT) AlI right. And what does
the cost of the city council chamber clear span have
to do with the specific amount oftime that Petra
spent in managing that portion of the work?
A. It's a helI of a lot easier to put in a
series of columns with a beam across the top of them
than it is to put in a large clear span truss, and it
takes much more time to do the second.
Q. AlI right. And that time, of course, would
have been expended by the steel fabricator and steel
erector?
A. That's what I suggested to you, sir. I
think I answered that question.
Q. AlI right. And Petra didn't do any of the
actual physical construction; correct?
A. No, they didn't.
Q. AlI right.
A. Not that I'm aware of.
Q. Okay. And wouldn't I be correct in
understanding that, for example, the steel fabrication





















































Q. All right, sir. And as a construction
management professional, in your experience, you have
certainly seen construction managers keep detailed and
accurate time records of their specific activities,
have you not?
A. I have.
MR. WALKER: Objection. Lack of foundation.
Q. (BY MR. TROUT) And, in fact, in the
performance ofyour work as a construction manager,
the folks at Lemley International keep detailed and
specific time records of their activities in order to
report that to their clients, isn't that correct?
A. That's correct.
Q. All right. And if we wanted to know exactly
how much time Petra had spent in managing the
structural size of the city council chambers, we
should look at the Petra time records to determine
that, shouldn't we, sir?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: Well, I think there would be two
potential sources of information on that -- actually,
three. One, the architect, he knew what he designed;
two, the steel fabricator; and three, the steel



























1 Phase II core and shell bids; is that correct?
2 A. It should have been, yes.
3 Q. All right. So at the time that the steel
4 erection for the city council chambers was planned,
5 that set of plans would be included in the bid
6 documents that were sent out for bid in the Phase II
7 core and shell bids; correct?
8 A. Well, I don't know when it was sent out.
9 You have access to those records and can determine
10 that specifically.
11 Q. All right. Well, I'm not asking you when,
12 but would I be correct in understanding that all of
13 the plans for the structural steel should have been
14 included in the Phase II core and shell bids when they
15 were sent out for bid?
16 MR. WALKER: Objection. Lack offoundation.
17 THE WITNESS: My answer to that is, logic would
18 suggest that that is the case. I don't know
19 specifically whether that was done or not.
20 Q. (BY MR. TROUT) Okay. And you haven't done
21 anything to investigate whether that was done, isn't
22 that correct?
23 A. I was not asked to do that.
24 Q. And would I be correct if I assumed
25 logically that all of the required exterior stone and
Page 116
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brick would have been included in the bid documents
that would have been sent out for bid as part of the
Phase II core and shell?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: Yeah. I don't have any idea how
much of the shell was in place. It wouldn't have done
any good to solicit bids for stone and brick unless
they had something, one, to set it on; and two, to
attach it to as they went up through the building.
Q. (BY MR. TROUT) So would I be correct in
understanding that you haven't examined any of the bid
documents?
A. No, I haven't.
Q. Okay. And did you understand as part of
your commission in this case that Petra had a
responsibility for the preparation and review of the
bid documents?
A. I did have.
Q. Okay. And is my understanding correct that
Petra was, in fact, responsible for the preparation
and review of the bid documents before they went out?
A. I am not positive whether they were the
final reviewer. I would expect the architect would
have reviewed some of those documents along with the
City fathers themselves.
Page 117
Q. Do you have an understanding that Petra had
a responsibility to review bid documents?
A. Yes.
Q. All right. And in reviewing the bid
documents, based upon your experience as a
construction manager, would I be correct in
understanding that a review of the bid documents would
identify, for example, the size of the city council
chambers?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: If there was a unique reason to
believe that there was going to be a unique
requirement relative to the city council chambers, I
would expect they would have reviewed it, yes.
Q. (BY MR. TROUT) And that those would have
been in the bid documents; correct?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: If they had known -- if the City's
criteria was specifically outlined, it should have
been provided for in the bid documents.
Q. (BY MR. TROUT) Okay. And the same would be
true that if Petra reviewed the bid documents with
respect to the exterior stone and brick, they would
have knowledge of what the City was requesting or






































































































MR. WALKER: Objection. Lack of foundation.
THE WITNESS: Yes. Presumably.
Q. (BY MR. TROUT) Okay. And would your answer
be the same with respect to the mechanical system that
was placed out for bid?
MR. WALKER: Objection. Lack offoundation.
Also vague as to time.
THE WITNESS: To the extent that there was
specific information on the systems involved and what
the requirements were, I would say they should have
been aware of it, yes.
Q. (BY MR. TROUT) And if Mr. Bennett testified
under oath that as the project manager he was
personally aware of the size of the city council
chambers at the time they went out for bid, would you
have any reason to disagree with him?
A. No.
Q. If Mr. Bennett testified under oath that he
was aware of the required exterior stone and brick
that was placed out for bid at the time it was placed
out for bid, would you have any reason to disagree
with him?
A. No.
Q. If Mr. Bennett testified that he was aware
of the mechanical system that was placed out for bid
Page 119
at the time it was placed out for bid, would you have
any reason to disagree with him?
A. No.
Q. IfMr. Bennett testified under oath that he
was aware ofthe electrical system plans that were
placed out for bid at the time they were placed out
for bid, would you have any reason to disagree with
him?
A. I would not.
Q. Okay. IfMr. Bennett was aware of the Petra
proposal to the City ofMeridian for LEED
certification as of the time that they did their
pre-contract interviews with the City, would you have
any reason to disagree with him?
MR. WALKER: Objection. Lack of foundation and
vague as to the term "pre-contract interview."
MR. TROUT: Well, I'll clarify that.
Q. (BY MR. TROUT) Did Mr. Bennett tell you
that as part of their response to the request for
proposals from the City of Meridian before Meridian
hired a construction manager that they made a
presentation to the City?
A. Yes, I understood they did.
Q. Okay. Did Mr. Bennett tell you in that
presentation that they made a presentation with
Page 120
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respect to LEED certification to the City?
A. I understood that they did, yes.
Q. An right. So certainly even before the
contract was signed, ifPetra made a presentation with
respect to LEED certification they were aware that the
City was seeking that for this project, wouldn't you
agree?
A. Yes.
Q. An right. As ofAugnstlst, 2006, in your
professional opinion as a construction manager how
much time should Petra have anticipated spending in
the management ofarchitectural supplemental
instructions or ASIs?
MR. WALKER: Objection. Lack of foundation.
Also cans for speculation.
MR TROUT: I'n claritY the question. I
apologize, Mr. Lemley. Let me ask it this way.
Q. (BY MR. TROUT) For the Meridian City Han
project as described in Exhibit No.2, the
Construction Management Agreement, as ofAugust 1st,
2006, in your professional opinion as a construction
manager how much time should Petra have anticipated
spending in the management ofASls or architectural
supplemental infonnation request.




















































to estimate how much time it was going to spend
managing ASls for the Meridian City Han project?
A. Probably not accurately.
Q. Okay. As ofAugust 1st, 2006, in your
professional opinion as a construction manager, was it
possible for Petra to estimate how much time it would
spend managing requests for infonnation or RFIs for
the Meridian City Han project?
A. I doubt it.
Q. Okay. Based upon your review roughly an
hour ago of the Construction Management Agreement,
which is Exhibit No.2, can you ten me what kind of
electrical system was described for the project?
A. The electrical system for the project wasn't
described in Petra's contract.
Q. Okay. Based upon your review of Exhibit
No.2, can you describe for me what was described in
Petra's contract with respect to the utilization of
office space?
A. No. And I have no recall of that.
Q. All right. With respect to Exhibit No.2,
can you describe for me what the plaza and site work
was denominated as?
A. In tenns of space or --



























1 and lacks foundation.
2 THE WITNESS: Until they got familiar with the
3 architect and how well the architect has done his
4 work, it would be very hard to estimate that number.
5 MR. TROUT: All right.
6 Q. (BY MR. TROUT) Can you estimate that number
7 as we sit here today?
8 A. Well, I can estimate it, but I don't have
9 all the detail that Petra would have had.
10 Q. Okay. Well, what's your estimate as to how
11 much time Petra should have expected to spend in the
12 management ofASls for the project described in
13 Exhibit No.2, the Construction Management Agreement.
14 as of August 1st, 2006?
15 MR. WALKER: Objection. Lack offoundation.
16 Calls for speculation.
17 THE WITNESS: I think that if they had had access
18 to all of the drawings and specifications, they could
19 have estimated a time for reviewing the AFIs and RFIs,
20 but until they had worked with the plans and with
21 their general contractors, it would take a bit of time
22 to develop the infonnation required to make that
23 estimate.
24 Q. (BY MR. TROUT) As of August 1st, 2006, in




















































A. Well, they were -- the parking was certainly
caned for in the original contract. The plaza area
was definitely an added feature.
Q. SO it's your professional opinion that there
was no plaza work considered in the original
agreement; is that correct?
A. I won't say there was no plaza work
considered in the original agreement. There is
nothing in the contract that I've read that identifies
the plaza work.
Q. An right. Ten me what, ifany,
identification in Exhibit No.2 you found for the size
of the city council chambers?
A. I didn't find any.
Q. Ten me what, if any, identification you
found in Exhibit No.2 for the exterior cladding for
the building?
A. I didn't find any.
Q. Tell me what, ifany, identification you
found in Exhibit No.2 which described the mechanical
system to be used in the building?
A. I didn't find any.
Q. Tell me what, ifany, identification you
found in Exhibit No.2 that described the electrical
system to be used within the building?
Page 124
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Q. Okay. In preparing your opinion, did you
review any of the prime contracts for this project
between the City and any prime contractor?
A. No, I did not.
Q. Okay. What's an estimate?
MR WALKER: Objection. Asked and answered.
Q. (BY MR TROUT) If I've asked you that, I
apologize, but ifyou'll refresh my recollection for
your answer, sir, I would be appreciative.
A. Well, I think earlier I said an estimate is
a calculation of the amount of resource and time that
it would take to do a specific task.
Q. All right. What's a budget?
A. A budget is usually a result ofan estimate
and normally a budget is set below an estimate so that
the management and the owner can be confident that
their resources won't be over run.
Q. Okay. In your experience, have you ever
worked with an Idaho municipality?
A. No.
Q. Would I be correct in understanding then
that you don't have any personal knowledge ofhow an
Idaho municipality sets a budget or adopts a budget?
A. That's correct.
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Q. Okay. And would I be correct in
understanding that you don't have any personal
knowledge ofhow, ifat all, the City of Meridian
adopted a budget for this project; correct?
A. That's correct.
Q. Did the City ofMeridian have a right to
rely on the written representations made by Petra to
them with respect to this project?
MR. WALKER: Objection. Calls for a legal
conclusion.
THE WITNESS: The representations with regard to
what, sir?
Q. (BY MR. TROUT) Any representation made by
Petra. Did the City have a right to rely on what
Petra told them?
A. Yes, as it related to their contracts.
Q. Okay.
MR. TROUT: Let's take our first afternoon break.
(Recess taken at 2:29 p.m. to 2:38 p.m.)
MR. TROUT: Back on the record in the deposition
ofMr. Lemley.
Q. (BY MR. TROUT) Sir, in the volume that is
in front ofyou, could you please tum to Exhibit
No. 14.




















































1 A. It is a notice for intent to submit a formal
2 change order request from Petra to the City of
3 Meridian, Mr. Keith Watts.
4 Q. All right. Now, if! could, sir, you -- if
5 you would, please, in your report, which is Exhibit
6 No. 91, could you tum to page 3 of 12 in your report.
7 A. Yes, sir.
8 Q. In the very last paragraph, you indicate --
9 the third sentence up from the bottom -- "Petra
10 formally notified the City ofChange Order No.2 in
11 Novemberof'07."
12 Do you see that, sir?
13 A. I do, yes.
14 Q. All right, sir. And is the notice that
15 you're referring to Exhibit No. 14?
16 A. It looks like it, yes.
17 Q. And based upon your review ofthe
18 Construction Management Agreement, which is Exhibit
19 No.2, was Petra contractually obligated to give this
20 notice to the City?
21 A. I believe they were, yes.
22 Q. All right. Now, turning your attention to
23 the very next sentence on page 3 of 12, Exhibit
24 No. 91, you say the City did not object to this
25 notification; correct?
Page 127
1 A. That's what I say.
2 Q. All right. If you would turn to Exhibit
3 No.2 again.
4 A. Yes, sir. I'm there.
5 Q. Is it your contention as a construction
6 management professional that the City had a
7 contractual duty to object to that notification by
8 Petra?
9 MR. WALKER: Objection. Calls for a legal
10 conclusion, and also the document speaks for itself
11 THE WITNESS: Well, as we agreed at the beginning
12 of this deposition, I am not a lawyer.
13 MR. TROUT: All right, sir.
14 Q. (BY MR. TROUT) And so my question is: Is
15 there something that you contend exists in Exhibit
16 NO.2 that required the City to object to the notice
17 that was provided by Petra?
18 MR. WALKER: Objection. The document speaks for
19 itself.
20 Q. (BY MR. TROUT) And I'm not asking you fora
21 legal conclusion, I'm just asking if there is
22 something you rely on in Exhibit No.2 to draw your
23 conclusion that the City should have objected to the
24 notice?
25 A. Well. I think good practice is to keep
Page 128
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correspondence current so everybody knows where they
stand in a contractual relationship. And ifone party
refuses to respond, it leaves the other party in doubt
where they stand or what their obligation is.
Q. And so would it be your conclusion as a
construction management professional that Petra should
have signed the LEED change order when it was
submitted to them by the City in the amount of
$205,000?
MR. WALKER: Objection. Lack offoundation.
THE WITNESS: Well, I don't know whether they
should have or not. They should have responded to the
change order regardless ofwhether they signed it or
not.
MR. TROUT: Okay.
Q. (BY MR. TROUT) Now, could you please tum
to Exhibit No. lOin the book in front ofyou.
A. Yes, sir.
Q. Have you seen this document before?
A. I've seen similar documents, yes.
Q. Well, my question is: Have you specifically
seen this document before?
A. I believe 1 have, yes.
Q. All right. And did you utilize this



























1 and work categories.
2 Q. All right. And would I be correct in
3 understanding that that final cost estimate would have
4 been prepared before the bids went out?
5 MR WALKER: Objection. Lack offoundation.
6 THE WITNESS: It may have, or it may have waited
7 until they got their bids back from their selected
8 contractors that were competing for the work.
9 Q. (BY MR. TROUT) Well, how could you prepare
lOa final cost estimate -- well, let me ask the question
11 in a different way. A cost estimate is an estimate of
12 cost, not actual cost, isn't that correct?
13 A. That's correct.
14 Q. All right. And so by definition a final
15 cost estimate would have to be prepared before any
1 6 bids were received, isn't that correct?
17 A. Well, it could be prepared before bids were
18 received, but it would be more accumte to get certain
19 of the bidders data in and consolidate it into a final
20 cost estimate.
21 Q. Well--
22 A. This is an agent, eM contract, so they were
23 undoubtedly trying to give the owner as accurate a
24 picture of where the project stood as was possible.




















































opinion in this case?
A. To the extent that we satisfied ourselves
that Petm was in fact keeping up with the project as
it was being identified in specific terms in monetary
notice to Meridian so that Meridian would have the
information as to what the cost of their new facility
was doing.
Q. All right. Turning your attention, ifyou
would, please, to Exhibit No.2 in that same binder.
A. I'm there.
Q. Okay. And directing your attention to page
10 ofthe Construction Management Agreement, which is
Bates numbered CM002696.
A. I am there.
Q. All right, sir. And directing your
attention to paragmph 4.5.9. If you would read that
silently to yourself and then signify for me when you
are done.
A. All right. 1 have read it.
Q. All right, sir. Based on your reading of
paragmph 4.5.9 of Exhibit No.2, would I be correct
in understanding that Petra had the responsibility for
preparing a final cost estimate?
A. They had the obligation to prepare the final




















































review, Petm prepared the final cost estimate that is
contained or required by section 4.5.9 of Exhibit
No.2, the Construction Management Agreement?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: There is a summary that we just
looked at that showed the growth of the final cost
estimate over a -- on various dates as the project
became more and more defined.
Q. (BY MR. TROUT) Well, turning your attention
to Exhibit No. lOin the notebook in front ofyou.
A. Yes, sir. I'm there.
Q. All right. Can you tell me which of these
items you contend is the final cost estimate?
A. Probably the one closest to the actual price
of the building for Meridian would be the one prepared
in July of '07.
Q. All right. July 12th?
A. July 12th, 2007.
Q. Okay. So would I be correct in
understanding based upon your professional review of
this project that the July 12th, 2007, column on
Exhibit No. lOis Petra's final cost estimate?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: I don't know whether it's their
final estimate, but is closer to the final cost ofthe
Page 132
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Jack K. Lemley June 16, 2010 The Gil}' of Meridian v. Petra, Inc., et al.
. 14:5'5:04 1 building than -- or the facility than any that I had 14:59:46 1 right to rely on it in terms ofinternal discussions
14:55:19 2 seen prior to that. 14:59:56 2 within the city government and the building committee.
14:55:21 3 Q. (BY MR. TROUT) All right. So ifPetra 15:00:01 3 I don't think that because of these open items that
14:55:25 4 represented to the City ofMeridian that the figures 15:00:07 4 they would have been well disposed to take the 20
14:55:40 5 contained in the column dated 7/12/2007 were the 15:00:12 5 million to the bank unless they added another 2
14:55:54 6 highest cost estimate or the highest costs that the 15:00:18 6 million to it. I hope that the Meridian City
14:55:58 7 City would be looking at for this project, would you 15:00:26 7 government understands these numbers better than I do.
14:56:02 8 have any reason to disagree with Petra's assessment as 15:00:26 8 MR. TROUT: Okay.
14:56:04 9 of that date? 15:00:31 9 Q. (BY MR. TROUT) Well, let me ask you this:
14:56:05 10 MR. WALKER: Objection. Calls for speculation 15:00:44 10 With respect to the items exclusively in the 7/12/2007
14:56:10 11 and lacks foundation. It is also compound. 15:00:50 11 column -- all right, sir?
14:56:13 12 MR. TROUT: Yeah. 1'11 ask it in a couple of 15:00:52 12 A. Yes, I heard you.
14:56:41 13 different ways. That's for sure. 15:00:56 13 Q. With respect to only those items, ifa
14:56:46 14 Q. (BY MR. TROUT) Mr. Lemley, let me ask it 15:01:05 14 representative ofPetra told the City Council in open
14:57:08 15 this way: With respect to the column identified as 15:01:11 15 session at a meeting of the City Council that this set
14:57:16 16 July 12th, 2007, on Exhibit No. 10, in your opinion as 15:01:20 16 ofnumbers, "Is the highest budget that we could think
14:57:22 17 the construction management professional that reviewed 15:01:28 17 of inclusive ofall ofthe items," did the City have a
14:57:31 18 this document on behalfof Petra, did the City have a 15:01:30 18 right to rely on that statement?
14:57:38 19 right to rely on Petra's representations as to cost as 15:01:32 19 MR. WALKER: Objection. Calls for a legal
14:57:41 20 oOuly 12th, 2007? 15:01:35 20 conclusion, and asked and answered.
14:57:45 21 MR. WALKER: Objection. Calls for a legal 15:01:42 21 THE WITNESS: I said that if! were the City
14:57:45 22 conclusion. 15:01:53 22 fathers, I would want to have a -- the column that
14:57:48 23 THE WITNESS: When you say, relies on, for what 15:02:02 23 said, variance to budget, clear before I settled on a
14:57:49 24 purpose? 15:02:05 24 number of20 million.
14:57:52 25 Q. (BY MR. TROUT) To believe whether it was 15:02:06 25 MR. TROUT: All right.
Page 133 Page 135
14:57:53 1 true or not. 15:02:12 1 Q. (BY MR. TROUT) Well, let me ask you the
14:57:55 2 MR. WALKER: Objection. Argumentative. 15:02:18 2 question in a slightly different way. If you were
14:57:57 3 Q. (BY MR. TROUT) For the truth that was 15:02:21 3 standing in front of the City Council and you handed
14:58:01 4 represented in this document to the City. 15:02:26 4 them the column of numbers in Exhibit No. 10 that is
14:58:03 5 MR. WALKER: Objection. Lack of foundation. 15:02:33 5 represented by the July 12th, 2007, column, and you
14:58:10 6 THE WITNESS: Well, they might have been able to 15:02:38 6 said to the City, what we have attempted to do with
14:58:20 7 rely on it for an internal planning purposes, but not 15:02:41 7 this budget is to give at us the highest budget that
14:58:25 8 necessarily to go to their bankers with. 15:02:48 8 we could think of inclusive ofall of the items, would
14:58:26 9 MR. TROUT: Okay. 15:02:52 9 you expect them to believe you and rely on you as the
14:58:29 10 Q. (BY MR. TROUT) Why not? Why couldn't they 15:02:54 10 construction management professional?
14:58:33 11 take this to their bankers and say, this is what our 15:02:55 11 MR. WALKER: Objection. Compound.
14:58:37 12 construction management professional tells us the 15:03:00 12 THE WITNESS: Well, I would expect them to rely
14:58:42 13 final cost estimate is going to be as of July 12th, 15:03:07 13 on me, but all ofthat would have to be weighed
14:58:44 14 2007? 15:03:14 14 against how much credibility the construction manager
14:58:46 15 MR. WALKER: Objection. Lack offoundation. 15:03:18 15 had from the beginning of their services until the day
14:58:49 16 THE WITNESS: Well, there is obviously some open 15:03:22 16 that I stood there.
14:58:57 17 items in the column immediately adjacent to the July 15:03:24 17 Q. (BY MR. TROUT) Well, let's assume for a
14:59:02 18 12th. 2007, column that if I'm to believe the number 15:03:28 18 moment you had 100 percent credibility. Would the
14 :59:06 19 at the bottom of the page, would add another 15:03:32 19 City Council be able to rely on your words that this
14 :59:23 20 $2.272,437 to the $20,457.747. 15:03:36 20 was the highest budget you could think of inclusive of
14:59:26 21 Q. (BY MR. TROUT) Did the City have a right to 15:03:42 21 all of the items as contained in the 7/12/2007 column?
14:59:32 22 rely on the number in the columns dated 7112/20077 15:03:51 22 A. With the exception of clearing that column
14:59:35 23 MR. WALKER: Objection. Calls for a legal 15:03:52 23 immediately adjacent to the right.
14 :59:36 24 conclusion. 15:03:56 24 Q. Is your answer, yes, then?
14 :59:39 25 THE WITNESS: Well, I believe that they had a 15:03:56 25 MR. WALKER: Objection. Asked and answered.
Page 134 Page 136
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Jack K. Lemley June 16,2010 The CllY of Meridian v. Petra, Inc., et al.
. 15:0'4:04 1 THE WITNESS: I said I would qualify it until I 15:06:53 1 all the core and shell; correct?
15:04:07 2 had it completely clear that all ofthese variances 15:06:53 2 A. Yes.
15:04:12 3 were cleared out of the budget, whether they were 15:06:58 3 Q. And as ofJuly 12th, 2007, the Phase III
15:04:17 4 additive or subtractive to the numbers in the July 15:07:02 4 bids were in, isn't that correct?
15:04:29 5 12th, 2007, budget. And it looks to me like there 15:07:03 5 A. That is correct.
15:04:31 6 might be an addition of2 million plus. 15:07:27 6 (Deposition Exhibit No. 92 marked.)
15:04:35 7 Q. (BY MR. TROUT) Okay. So let me direct your 15:07:31 7 Q. (BY MR. TROUT) Sir, I'm going to hand you
15:04:41 8 attention to Exhibit No. 10, and let's look at the 15:07:45 8 what's been marked as Exhibit No. 92 for
15:04:43 9 variance to budget column that you are speaking of. 15:07:45 9 identification.
15:04:44 10 All right? 15:07:46 10 A. Yes, sir.
15:04:44 11 A. Yes, sir. 15:07:48 11 Q. Do you recognize that document?
15:04:51 12 Q. Okay. In the construction management and 15:07:49 12 A. I don't, no.
15:04:58 13 site development costs, the third item is reimbursable 15:07:52 13 Q. Okay. I'll represent to you that this is
15:04:59 14 construction; correct? 15:08:00 14 Petra's takeoffof the Phase III tenant improvements
15:05:00 15 A. The third item? 15:08:04 15 and mechanical and electrical plumbing bids comprised
15:05:02 16 Q. Yes. 15:08:10 16 in Phase III all dated for the bid opening July 12th,
15:05:03 17 A. Yes. 15:08:11 17 2007.
15:05:08 18 Q. And in the variance column, it says, zero? 15:08:12 18 A. Yes.
15:05:08 19 A. Right. 15:08:14 19 Q. Does that look consistent with the document
15:05:12 20 Q. So we wouldn't worry about that, would we? 15:08:16 20 you are seeing, sir?
15:05:12 21 A. No. 15:08:16 21 A. Yes.
15:05:14 22 Q. And the fourth item in the construction 15:08:29 22 Q. All right. So as ofJuly 12th, 2007, Petra
15:05:19 23 management and site development costs is construction 15:08:34 23 knew what the bids were for Phase II core and shell;
15:05:19 24 management fee. 15:08:37 24 correct?
15:05:20 25 Do you see that, sir? 15:08:39 25 MR. WALKER: Objection. Lack of foundation.
Page 137 Page 139
15:05:21 1 A. Yes. 15:08:41 1 THE WITNESS: It appears that way.
15:05:24 2 Q. And ifwe go to the variance to budget, it 15:08:44 2 Q. (BY MR. TROUT) It certainly appears that
15:05:26 3 says, zero; correct? 15:08:48 3 way from Exhibit No. 10, doesn't it, sir?
15:05:26 4 A. Yes. 15:08:49 4 A. Yes.
15:05:30 5 Q. SO we wouldn't worry about that as an issue, 15:08:53 5 Q. SO as of, frankly, the date of the bid
15:05:31 6 would we? 15:09:00 6 opening, April 3rd, 2007, Petra certainly knew all of
15:05:41 7 A. No. Not ifeverything had been tidied up in 15:09:03 7 the costs that were going to be included in core and
15:05:44 8 the change order areas, we wouldn't worry about it. 15:09:07 8 shell according to the bid opening?
15:05:51 9 But if it hadn't been, we would view that with some 15:09:09 9 A. Yes.
15:05:51 10 skepticism. 15:09:14 10 Q. All right. And that would include
15:05:55 11 Q. Well, there weren't any change orders on the 15:09:16 11 structural steel, wouldn't it?
15:06:01 12 table as 0£7112/2007, were there, Mr. Lemley? 15:09:17 12 A. Yes.
15:06:02 13 MR. WALKER: Objection. Lack of foundation. 15:09:20 13 Q. And that would include the exterior cladding
15:06:05 14 THE WITNESS: I'll take your word for it. 15:09:24 14 of stone and brick, wouldn't it?
15:06:06 15 MR. TROUT: All right. 15:09:25 15 A. I'm looking for it.
15:06:13 16 Q. (BY MR. TROUT) Well, in your review of this 15:10:05 16 Q. Okay.
15:06:20 17 project on behalf of Mr. Walker and Cosho, did you 15:10:08 17 A. Well, it includes all of the core and shell,
15:06:25 18 find any change orders submitted by Petra as ofJuly 15:10:09 18 yes.
15:06:28 19 12th,200n 15:10:12 19 Q. All right. And, ofcourse, in order to know
15:06:29 20 A. I don't believe so, no. 15:10:20 20 the core and shell numbers, you would have to know the
15:06:35 21 Q. All right. And as of July 12th, 2007, the 15:10:23 21 physical size of the project that was placed out for
15:06:43 22 Phase II bids were actually in on April 3rd, 2007; 15:10:29 22 bid as of April, 3rd, 2007; correct?
15:06:44 23 correct? 15:10:29 23 A. Yes.
15:06:45 24 A. Yes. 15:10:41 24 Q. All right. And by way of the description in
15:06:49 25 Q. And as of July 12th -- and Phase II included 15:10:49 25 Exhibit No. 92, Petra would have known ofall of the
Page 138 Page 140
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1 tenant improvements or scope ofwork within the
2 building as ofJuly 12th, 2007; correct?
3 A. I would think so, yes.
4 Q. All right. And Petra had estimated in
5 Exhibit No. 10 the plaza and site work, which was bid
6 Phase IV as contained in the July 12th, 2007, column
7 on Exhibit No. 10, isn't that correct?
8 A. It sure appears that way, yes.
9 Q. All right. And so as of the Phase II bids,
10 April 3rd, 2007, Petra certainly would have been aware
11 of the steel required for the City Council chambers as
12 identified in the core and shell documents; correct?
13 A. It certainly is logical, yes.
14 Q. All right. And as of that same date, April
15 3rd, 2007, Petra a would have been aware of the stone
16 and brick used in the exterior cladding for the
17 building as part of the Phase II core and shell
18 documents; correct?
19 A. Yes.
20 Q. And as ofJuly 12th, 2007, Petra would have
21 been fully aware of the mechanical system as contained
22 in the Phase III bids; correct?
23 A. I believe that's correct, yes.
24 Q. And as ofJuly 12th, 2007, Petra would have
25 been fully aware of the electrical system contained in
Page 141
1 the Phase III MEP bids. isn't that correct?
2 A. I believe so. I have no specific knowledge
3 of that other than what is represented here.
4 Q. All right, sir. But, again, turning your
5 direction -- or attention to Exhibit No. 92, it says,
6 Meridian City Hall project Phase III TI -- T1 means
7 tenant improvements?
8 A. Yes, I understand that.
9 Q. And MEP means mechanical electrical and
10 plumbing, isn't that correct?
11 A. That's correct.
12 Q. All right. And as of July 12th, 2007, if we
13 look in the column marked 7/12/2007, and we go down to
14 the construction costs, we have a LEED certification
15 cost shown in that column of$205.000; correct?
16 A. Yes, it is.
17 Q. All right. And in that same column, we have
18 two line items, one is for Phase II, general
19 conditions budget, 181,029; correct?
20 A. This is in the variance column?
21 Q. No, sir. In the Phase 1lI bids 7112/2007
22 column.
23 A. Yes. Okay.
24 Q. Construction costs, item I (a), Phase II






































































































A. Yes. That's correct.
Q. And there is zero variance shown in the
variance column; correct?
A. That's correct.
Q. And ifwe go down a little further, we have
the Phase III general conditions budget, same number,
181,029; correct?
A. That's correct.
Q. And in the variance column, we have a zero,
isn't that correct?
A. Yes.
Q. Okay. So ifllook at the Exhibit No. 92 in
conjunction with Exhibit No. 10, as a construction
management professional, wouldn't I be correct that as
ofJuly 12th, 2007, Petra knew ofall of the
components that we've just spoken about and placed
them into the final cost estimate for that date, July
12th,2007?
A. Yes.
MR. TROUT: All right. Let's go off the record
for just a moment.
(Off the record.)
MR. TROUT: Back on the record.
Q. (BY MR. TROUT) Mr. Lemley, in your work as
a construction management professional, ifl am a
Page 143
contractor and I make a request to you for a change
order, does all ofmy original scope ofwork have to




A. Ifyour original scope ofwork doesn't
relate to the change order, there would be no reason
to process the change order ahead of finishing your
original scope ofwork.
Q. What if the change order relates to my
original scope ofwork, am I entitled to have that
processed before my original scope ofwork is fully
complete?
A. If it is tied totally to your original scope
ofwork, you would have every right to expect the
change order to be processed, but not necessarily
finalized and paid until your original scope ofwork
was done. Or if you were a long way behind schedule
with your scope of work, they may not process it at
all and might terminate you.
Q. Sure. If! wasn't performing, you would
have every right to terminate me, isn't that correct?
A. Yes. For breach ofcontract.
Q. In your experience, sir, is termination a
Page 144
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Jack K. Lemley June 16, 2010 The vllY of Meridian v. Petra, Inc., et al.
I 15:tO:12 1 severe remedy? 15:24:22 1 A. Well, it would depend on the work. Ifyou
15:20:15 2 A. Yes. It is a severe remedy, and there are 15:24:32 2 were going to put a roof on a building, you would need
15:20:21 3 several variations oftermination, termination for 15:24:39 3 the detail as to how the roofing material got to the
15:20:24 4 cause or termination for convenience, both ofwhich 15:24:45 4 place where it had to be installed, and then the
15:20:27 5 carry a completely different connotation. 15:24:47 5 cleaning of the area that it was going to be installed
15:20:31 6 Q. What's termination for cause in your 15:24:55 6 on, and then as the materials started to be installed,
15:20:34 7 experience as a construction manager? 15:25:00 7 the various hours of the crew that were working on
15:20:40 8 A. Ifa contractor demonstrates that he is not 15:25:09 8 laying it out and the other activity where people were
15:20:46 9 able to complete the work that he contracted to do, or 15:25:13 9 welding it together in the case of these new fabric
15:20:55 10 ifhe walks off the project and he has been paid in 15:25:17 10 materials.
15:21:01 11 accordance with the contract, then he would be 15:25:20 11 Q. And if! submitted a timecard to you that
15:21:16 12 susceptible to be terminated for cause. 15:25:27 12 simply said, roof work, eight hours, would you accept
15:21:25 13 Q. What's force account work? 15:25:28 13 that?
15:21:29 14 A. It's doing work on a project on the basis of 15:25:28 14 A. No.
15:21:33 15 time and materials where the contractor is paid for 15:25:30 15 Q. Why not?
15:21:48 16 all ofhis cost, plus a profit on his cost, normally. 15:25:33 16 A. Not sufficient detail-- insufficient
15:21:55 17 That's force account work. In the first instance, 15:25:33 17 detail.
15:22:00 18 it's always best to try to get a price from the 15:25:53 18 Q. Okay. Turning your attention again to your
15:22:07 19 contractor for the given work, but ifthat can't be 15:26:16 19 report -- before I move onto a different area. When
15:22:12 20 achieved, it might be better to put him on a time and 15:26:19 20 you said, insufficient detail, with respect to my
15:22:13 21 material basis. 15:26:23 21 description ofa timecard that said, roof work, eight
15:22:17 22 Q. When is it appropriate in your experience to 15:26:27 22 hours, why is that insufficient in your opinion?
15:22:23 23 use a force account basis for having a contractor 15:26:32 23 A. Because it doesn't give me the detail as to,
15:22:26 24 perfonn work? 15:26:38 24 one, what was actually done to replace or repair the
15:22:38 25 A. When you have unexpected work that develops 15:26:45 25 roof. And that's the most fundamental thing you need
Page 145 Page 147
15:22:39 1 that requires immediate attention. 15:26:48 1 to know, is that the work steps that needed to be
15:22:42 2 Q. Okay. What kind of accounting is required 15:26:50 2 taken were taken.
15:22:46 3 from a contractor who is doing work under a force 15:27:02 3 Q. All right. So if! understand your
15:22:47 4 account? 15:27:04 4 testimony correctly, you would require as a
15:22:51 5 A. He should have a specific cost code that he 15:27:06 5 construction manager a particularized identification
15:22:58 6 charges all of his costs to and have it as an open 15:27:10 6 of the activities that were being performed in order
15:23:01 7 record of what he has spent to accomplish the work. 15:27:13 7 to provide sufficient detail for the timecard we just
15:23:06 8 Q. What kind of documentation do you consider 15:27:14 8 discussed?
15:23:10 9 necessary and appropriate with respect to force 15:27:14 9 A. Yes.
15:23:17 10 account work involving labor? 15:27:23 10 Q. All right.
15:23:23 11 A. Timecards and a certified payroll, and if 15:27:26 11 A. Now, the way I've done that in the past is
15:23:30 12 there is subcontractor involvement, a certified 15:27:34 12 to use numeric codes that did all of the above.
15:23:33 13 payment to the subcontractor but with the same 15:28:30 13 Q. I understand. Sir, ifyou would turn,
15:23:34 14 documentation. 15:28:38 14 please, to Exhibit No.5 in the notebook in front of
15:23:39 15 Q. What kind of particularity would you require 15:28:40 15 you.
15:23:43 16 the timecards to have as it relates to the scope of 15:28:50 16 A. Yes, sir. I guess I'm there.
15:23:46 17 the force account work? 15:28:55 17 Q. All right. And within Exhibit No.5, which
15:23:51 18 A. I would expect the timecard to have on it 15:29:01 18 is the construction management plan prepared by Petra,
15:23:55 19 the proper coding, and have it signed by, first, the 15:29:41 19 could you please turn to page Bates No. CMOI7077.
15:24:00 20 employee, and second, by the supervisor. 15:29:44 20 A. I'm there. It is an organogram.
15:24:03 21 Q. What level of detail would you expect in 15:29:48 21 Q. No, sir. I'm looking for the document that
15:24:05 22 that timecard? 15:29:51 22 I'm holding in my hand and showing you and it's
15:24:08 23 A. I would require -- I would expect a good 15:29:59 23 CMOl70n
15:24:09 24 level of detail. 15:30:10 24 A. Oh. I'm missing a zero -- 170 --
15:24:15 25 Q. What's a good level of detail, sir? 15:30:27 25 Q. Yes, sir. 17077.
Page 146 Page 148
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Jack K. Lemley June 16, 2010 The City of Meridian v. Petra, Inc., et al.
, .
15:30:49 1 A. Okay. I think I'm there. 15:34:58 1 A. I would assume behind each of these
15:30:57 2 Q. Okay. Sir, I'll represent to you that this 15:35:06 2 categories security, safety review consultant, safety,
15:31:07 3 document appears to be a document prepared by Petra, 15:35:09 3 material, and labor, and signage, there would be
15:31:16 4 which reflects the Phase II general conditions for the 15:35:10 4 details.
15:31:24 5 project; is that your understanding? 15:35:13 5 Q. Okay.
15:31:34 6 A. The Phase II shell. 15:35:18 6 A. And that would be a proper way to keep track
15:31:37 7 Q. And I'm drawing my understanding in the 15:35:18 7 ofthese.
15:31:42 8 following way, Mr. Lemley: Ifyou see -- in the upper 15:35:37 8 Q. Okay. So in your report--
15:31:45 9 right hand corner you're going to see a division total 15:35:41 9 THE WITNESS: May I take a short break, please?
15:31:51 10 ofl89,029. 15:35:48 10 MR. TROUT: Sure. Absolutely. Go off the
15:31:52 11 A. Yes. I see that. 15:35:48 11 record.
15:31:56 12 Q. And I'll represent to you that that 15:42:21 12 (Recess taken from 3:35 p.m. to 3:42 p.m.)
15:32:04 13 correlates to the Phase II general conditions which we 15:42:24 13 MR. TROUT: Back on the record in the deposition
15:32:11 14 identified in the July 12th, 2007, final cost estimate 15:42:38 14 ofMr. Lemley.
15:32:15 15 that was Exhibit No. 10. 15:42:52 15 Q. (BY MR. TROUT) Sir, we were talking about
15:32:16 16 Do you recall that? 15:42:56 16 general conditions, and we were talking about the
15:32:23 17 A. Yes, I do. 15:42:57 17 safety category.
15:32:28 18 Q. Now, in this breakdown, which is a part of 15:42:58 18 A. Yes.
15:32:35 19 Exhibit No.5, we have a number ofcategories, for 15:43:00 19 Q. I'd like to turn your attention, ifwe
15:32:38 20 example, we have clean up; correct? 15:43:10 20 could, sir, to the category called protection.
15:32:38 21 A. Yes, sir. 15:43:11 21 Do you see that?
15:32:42 22 Q. Testing and inspection; correct? 15:43:13 22 A. Yes.
15:32:43 23 A. Yes. 15:43:21 23 Q. There is a subset of that category called
15:32:49 24 Q. Temporary utilities? 15:43:24 24 weather protection and heating.
15:32:50 25 A. Yes. 15:43:25 25 A. Yes.
Page 149 Page 151
15:32:53 1 Q. And then we have a category, which is the 15:43:28 1 Q. What is that category?
15:32:59 2 sixth item down called, safety? 15:43:32 2 A. Well, I imagine it is just exactly what it
15:32:59 3 A. Yes, sir. 15:43:38 3 says, protection from the weather, and heat -- keeping
15:33:05 4 Q. What is the category safety in general 15:43:44 4 heat in the area that is being protected so that the
15:33:09 5 conditions based on your professional experience? 15:43:51 5 work will not be damaged by freezing, or in the
15:33:25 6 A. It would involve signage and hard hats, 15:43:58 6 alternative that the people working in the area will
15:33:27 7 safety belts, and that sort of thing. 15:44:03 7 be warmer and the productivity will be better.
15:33:31 8 Q. In your experience as a construction manager 15:44:08 8 Q. Okay. Would that category, as you've just
15:33:37 9 should all of the anticipated safety costs be gathered 15:44:11 9 described it, also be known in the construction
15:33:43 10 into this general condition category? 15:44:14 10 industry as winter conditions?
15:33:47 11 A. Well, I think it's a reasonable way to keep 15:44:16 11 A. Well, it could be, yes.
15:33:58 12 track of it and understand what is being spent on 15:44:21 12 Q. All right. And would the phrase, winter
15:34:01 13 safety, and then you can make a judgment as to whether 15:44:25 13 conditions, as I have just used it, be consistent with
15:34:03 14 it's reasonable or not. 15:44:29 14 your understanding of what weather protection and
15:34:07 15 Q. Okay. So maybe I need to ask my question in 15:44:32 15 heating would normally be used for?
15:34:12 16 a different way. Is this an appropriate way as a 15:44:33 16 A. Yes.
15:34:16 17 construction manager to capture all of the costs 15:44:47 17 Q. All right. And is the accumulation of the
15:34 :18 18 related to safety? 15:44:52 18 winter conditions costs in the protection category
15:34 :23 19 A. It won't capture all of the costs, because 15:44:52 19 something that you would consider ordinary and
15:34:26 20 your general contractors are going to be carrying a 15:44:54 20 appropriate in the construction industry for the kind
15:34:31 21 significant amount of cost as they do their work, and 15:45:02 21 of project we have at the Meridian City Hall project?
15:34 :37 22 they will have a safety responsibility right along 15:45:05 22 A. I would if the work could not have been done
15:34:41 23 side the owner and the construction manager. 15:45:08 23 prior to the time that weather protection wasn't
15:34:45 24 Q. All right. But is this the correct way to 15:45:10 24 required and heating required.
15:34:54 25 capture all of the safety costs for the owner? 15:45:13 25 Q. Okay.
Page 150 Page 152
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1 A. And it would •• after that, it would depend
2 on whose responsibility it was that the work got laid
3 into a period where the weather was adverse to the
4 production.
5 Q. Okay. And ifthere was a contractor whose
6 work was in the critical path and necessary to be done
7 so that other work could be performed before the
8 necessity of winter protection, and his work was
9 delayed, would it be appropriate to charge that
10 contractor for winter protection or winter conditions
11 costs?
12 A. The contractor that delayed the next
13 contractor?
14 Q. Yes, sir. Is that how you appropriately
15 allocate costs for delay in your experience?
16 A. In my experience, a delay·· cost for
17 delay--
18 (Cell phone ringing.)
19 THE WITNESS: Pardon me.
20 MR TROUT: That's all right, sir.
21 THE WITNESS: That will handle that.
22 MR. TROUT: If you need to take that call, we are
23 more than happy to do that.
24 THE WITNESS: It is my wife. She'll give me hell



























1 fresh water, electricity, temporary electricity.
2 Those are job conditions.
3 Q. Are those the items which are identified on
4 Exhibit No.5 in front ofyou in that first set of
5 categories?
6 A. The first set ofcategories?
7 Q. And I didn't ask that very clearly, so let
8 me change my question. For example, on page CMOI7077,
9 we have temporary utilities; correct?
10 A. Yes.
11 Q. And that's a job condition as you've just
12 described it?
13 A. Yes.
14 Q. All right. In the next category, materials
15 and supplies, we have supplies and postage. That's a
16 job condition; correct?
17 A. And certainly drinking water.
18 Q. All right. And we also have things like
19 plan reproduction, schedule plotting and printing;
20 correct?
21 A. Yes.
22 Q. Those are all job conditions, am I correct
23 in understanding that?
24 A. Yes.




















































MR. TROUT: Okay. I interrupted your answer··
or the phone did. Would you finish, sir?
THE WITNESS: It would depend on whose fault the
first contractor was in not getting his work done to
the point the second contractor could carry on his
work.
Q. (BY MR. TROUT) Ifthe responsibility for
delay was solely attributable to the first contractor,
in your experience would it be appropriate to charge
the additional costs ofthe second contractor for
dealing with weather .. I'll start again ..
A. I think I understand where you are at, and I
would say, yes, if the first contractor didn't perform
up to expectations and the schedule that he
understood, then I think he would be in line to be
liable for the subsequent work that fell into the
inclement weather.
Q. All right. So with respect to Exhibit
No.5, we also have .- well, let me ask it in a
slightly different way. Are you familiar with the
term, job conditions?
A. Yes.
Q. What does that phrase mean?
A. It's the conditions that are required to



























1 which is your report ..
2 A. Yes, sir.
3 Q. .- and we tum to page 5 of 12, you created
4 a list of examples of job conditions which contained
5 toilets, temporary water, trash service, clean up,
6 temporary power, weather protection, printing and
7 safety; correct?
8 A. Yes, sir.
9 Q. Now, the weather protection would actually
10 be broken out on Exhibit No.5 in a separate category
11 called protection .- weather protection and heating;
12 correct?
13 A. That's correct.
14 Q. Okay. And so am I correct in understanding
15 that all of those items should have been captured in
16 the general conditions costs, which are shown in
17 Exhibit No.5, which total 181,029; correct?
18 A. Yes.
19 Q. All right. Is there anything else that you
20 consider to be a job condition that isn't listed in
21 your categories on page 5 of 12 in Exhibit No. 91?
22 A. No. There is one thing that we ought to be
23 clear on. I'm calling these general conditions, not
24 job conditions. And·-
25 Q. Is there some difference between the phrase
Page 156
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1 general conditions and the phrase job conditions in
2 your experience?
3 A. Well, I think there is, yes.
4 Q. And what's the difference?
5 A. Well, I think the general conditions are a
6 little bit more broad and might even include some
7 insurances, but I can't add to the list that's in my
8 report, and it's fairly close to the Petra break out.
9 Q. SO would I be fair in stating that what you
10 have described in your list on page 5 of 12 in your
11 report is reasonably included in the list ofgeneral
12 conditions which is identified in Exhibit No.5, which
13 is the Petra document?
14 A. Yes.
15 Q. Okay. As part ofyour work, sir, did you
16 examine a document called a building program that was
17 prepared by Lombard-Conrad architects?
18 A. I did not.
19 Q. Okay. So I would be correct in
20 understanding that any building program prepared by
21 Lombard-Conrad architects did not have anything to do
22 with the opinions of Lemley International that were
23 provided in this case?
24 A. It would be coincidental if they appear to.





















































A. But it's been such a pleasant day.
Q. It has indeed. Where would I find something
that you believe is a generally accepted definition
for Class A office space?
A. Well, I think the Means estimating manuals
would do as much towards describing that as anything I
know of.
Q. Anything else?
A. Not that I can recall right now.
Q. Are you familiar with any resource within
the state ofIdaho that defines Class A office space?
A. Not unless a commercial real estate office
could provide that.
Q. Okay. Is defining a Class A office space
outside the scope ofyour purview as a construction
manager?
A. Yes, it is. Ifyou want to know how to
build a tunnel, I would be happy to engage in
discussions as long as you want.
Q. I have no doubt about that. Turning your
attention to page 10 of 12 in Exhibit No. 91.
A. Yes, sir.
Q. And directing your attention to the middle




















































Q. All right. Let's tum to Exhibit No.3 in
the book in front ofyou.
A. I'm there.
Q. Just so the record that we have today is
clear, would I be correct in understanding that you
did not review Exhibit No.3 in the performance of
Lemley International's work on this project, the
Meridian City Hall?
A. No, I have not.
Q. All right.
A. That's the first time I've seen this.
Q. Okay. In the body ofyour report you talk
about the masonry contractor, TMC.
Do you recall that, sir?
A. Yes, I do.
Q. Okay. Were you provided with any document
that evidenced that TMC made a claim ofany kind for
inefficiency related on this project?
A. No. I was not provided such a document.
Q. Okay.
A. I believe that I could have developed a
claim very nicely for them, but I was not asked to.
Q. Then any discussion of that would be purely
hypothetical; correct?



























1 with a direct quote from Exhibit No.2, the
2 Construction Management Agreement, quoting paragraph
3 4.7.2; correct?
4 A. Yes.
5 Q. All right. Turning to Exhibit No.2, ifyou
6 would, please, in the volume in front ofyou.
7 A. Yes, sir. I'm here.
8 Q. And directing your attention to paragraph
9 4.7.2. If you would turn there, please.
lOA. Okay. I am here.
11 Q. That paragraph is utilized for what phase of
12 the construction manager's duties on this project?
13 A. Well, on the actual construction and the
14 coordination of the construction contractors that were
15 engaged in the actual construction on the City Hall.
1 6 Q. All right. Would I be correct in
17 understanding you chose that quote directly from
18 article 4.7, which describes the activities in the
19 construction phase?
20 A. Yes.
21 Q. All right. Would you agree with me, sir,
22 that there were a number of other phases in which
23 Petra was to perform activities?
24 A. I would agree that there were other phases
25 that were referred to by reference such as
Page 160
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Jack K. Lemley June 16, 2010 The City of Meridian v. Petra, Inc., et al.
. ,
16:06:47 1 coordinating the architect and things like that, but 16:09:34 1 interpretation. I want to know what you reviewed.
16:06:51 2 there was no privities of contract or no real 16:09:38 2 A. Well, they were the responses to the City's
16:06:54 3 authority granted Petra with regard to that. 16:09:40 3 complaint and amended complaint.
16:07:08 4 Q. Well, let's make sure we understand clearly. 16:09:43 4 Q. All right. And you indicate that you
16:07:13 5 All of article 4 describe the scope of services for 16:09:46 5 reviewed some kind ofwitness statement by Ted Baird.
16:07:14 6 Petra; correct? 16:09:49 6 Can you tell me what that document is?
16:07:15 7 A. Yes. 16:09:54 7 A. No, I can't. That must have been Mr. Bauer
16:07:17 8 Q. All right. And that included a general 16:09:55 8 who did that.
16:07:20 9 scope of services; correct? 16:09:58 9 Q. All right. So you didn't review a witness
16:07:20 10 A. Yes. 16:10:00 10 statement from Mr. Baird; correct?
16:07:26 11 Q. It included a development strategies phase 16:10:01 11 A. No. Ididnot.
16:07:28 12 scope of services; correct? 16:10:04 12 Q. Okay. It says there was a witness statement
16:07:29 13 A. Yes. 16:10:07 13 by Keith Watts that was reviewed.
16:07:32 14 Q. Site preparation phase; correct? 16:10:09 14 Did you review that document?
16:07:32 15 A. Yes. 16:10:12 15 A. No, I didn't.
16:07:36 16 Q. Preliminary design phase; correct? 16:10:12 16 Q. All right. It also says that --
16:07:38 17 A. Yes. Preconstruction phase. 16:10:13 17 A. Bennett and Frank, yes.
16:07:45 18 Q. Okay. A construction documents phase; 16:10:17 18 Q. Okay. So you reviewed the Gene Bennett
16:07:46 19 correct? 16:10:18 19 witness statement?
16:07:48 20 A. Uh-huh. Yes. 16:10:18 20 A. Yes, sir.
16:07:49 21 Q. A bidding phase? 16:10:21 21 Q. And the Jerry Frank witness statement?
16:07:50 22 A. Yes. 16:10:21 22 A. Yes, sir.
16:07:53 23 Q. And then fmally a construction phase, isn't 16:10:25 23 Q. Are those the same as affidavits, is that
16:07:54 24 that correct? 16:10:33 24 what you saw, or did you see something else?
16:07:54 25 A. That's correct. 16:10:36 25 A. Well, I don't know. I'd have to go back and
Page 161 Page 163
16:08:09 1 Q. Now, I looked carefully -- at least I 16:10:40 1 review the title on them. I assume they were witness
16:08:16 2 thought I did -- at the things you identified that 16:10:49 2 statements. They purported to describe the process
16:08:20 3 were reviewed as part of Lemley International's 16:10:51 3 from their perspective.
16:08:26 4 provision of an opinion in this case, which are set 16:10:53 4 Q. What process?
16:08:28 5 forth in your cover leiter. 16:10:56 5 A. The process ofmanaging the construction on
16:08:30 6 A. Yes. 16:10:58 6 the Meridian City Hall.
16:08:33 7 Q. And I want to make sure that I understand 16:11:11 7 Q. Okay. Can you identify for me the documents
16:08:40 8 those things that are identified. 16:11:14 8 that you considered to be budgets that you reviewed
16:08:44 9 It indicates that you reviewed the 16:11:22 9 within notebooks that have been marked as be Exhibit
16:08:48 10 Construction Management Agreement between the City and 16:11:25 10 Nos. 86,87, or 88?
16:08:52 11 Petra that we've talked about today; is that correct? 16:11:29 11 A. Well, I will be able to after Ire-review
16:08:52 12 A. Yes. 16:11:31 12 them, yes.
16:08:54 13 Q. And professional services agreement between 16:11:34 13 Q. Okay. Well, I'm going--
16:08:58 14 the City and Lombard-Conrad? 16:11:37 14 THE WITNESS: It's been a long day, and I'm
16:08:58 15 A. Yes. 16:11:38 15 getting tired.
16:09:01 16 Q. It indicates that you reviewed the City's 16:11:46 16 MR. TROUT: Well, sir, I don't -- my intention is
16:09:06 17 complaint and the amended complaint; correct? 16:11:51 17 not to have a marathon and not to wear you out.
16:09:06 18 A. Yes. 16:11:55 18 THE WITNESS: Well, I suspected that you weren't,
16:09:09 19 Q. And it says you reviewed Petra's responses 16:11:59 19 and I wasn't accusing you of that. I just made a
16:09:13 20 and counterclaim. Are you specifically referring to 16:12:01 20 simple statement. I'm tired.
16:09:19 21 Petra's answer and the counterclaim filed as a 16:12:02 21 MR. TROUT: All right. I can represent to you
16:09:20 22 pleading in this case? 16:12:05 22 that we aren't going to finish today, and if you --
16:09:26 23 A. Yes. It could be interpreted that way, 16:12:07 23 THE WITNESS: Well, let's make another date.
16:09:27 24 right. 16:12:11 24 MR. TROUT: All right. If you are tired, we can
16:09:31 25 Q. Well, I don't want it to be any 16:12:12 25 make another date.
Page 162 Page 164
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1 THE WITNESS: That's wonderful.
2 MR. TROUT: All right. With that, we will
3 adjourn for today, and I will coordinate with Counsel
and you, sir, to make another date to continue your
5 deposition.
6 THE WITNESS: That will be fine, and my calendar
is relatively free for the rest ofJune and early
8 July, and then it starts to get jammed up.
9 MR. TROUT: Okay. We will try and accommodate
10 your calendar and that ofeverybody else involved.
11 Thank you, sir.
12 THE WITNESS: Thank you. I appreciate your
13 courtesy.
16:13:00 1 REPORTER'S CERTIFICATE
16:13:00 2 STATE OF IDAHO)
) ss.
16:13:00 3 COUNTY OF ADA )
16:13:00 4
16:13:00 5 I, JANET FRENCH, Certified Shorthand Reporter and
16:13:00 6 Notary Public in and for the State of Idaho, do hereby
16:13:00 7 certify:
16:13:00 8 That prior to being examined, the witness named
16:13:00 9 in the foregoing deposition was by me duly sworn to
16:13:00 10 testify to the truth, the whole truth, and nothing but
16:13:00 11 the truth;
16:13:00 12 That said deposition was taken down by me in
16:13:00 13 shorthand at the time and place therein named and
16:13:00 14 thereafter reduced to typewriting under my direction,
16:13:00 15 and that the foregoing transcript contains a full,
16:13:00 16 true and verbatim record of said deposition.
16:13:00 17 I further certify that I have no interest in the
16:13:00 18 event of this action.
16:13:00 19 WITNESS my hand and seal this day of
16:13:00 20 ,2010.
16:13:00 21
~ and- SAWCh16:13:00 22 J NET FRENCH,
16:13:00 23 CSR, RPR and Notary
Public in and for the
16:13:00 24 State of Idaho.
16:13:00 25 My Commission Expires: 10-28-2010
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5 I, JACK K. LEMLEY, being first duly sworn on
6 my oath, depose and say:
7 That I am the witness named in the foregoing
8 deposition taken on the 16th day ofJune, 20 I0,
9 consisting ofpages numbered I to 167, inclusive;
10 that I have read the said deposition and know the
11 contents thereof; that the questions contained
12 therein were propounded to me; that the answers to
13 said questions were given by me; and that the answers
14 as contained therein (or as corrected by me therein)











Subscribed and sworn to before me this _
16:13:00 22
16:13:00 23
day 01' , 2010, at "Idaho.
16:13:00 25
16:13:00 24
Notary Public for Idaho
Residing at , Idaho.
My Commission Expires: _
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JACK K. LEMLEY
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BE IT REMEMBERED that the deposition of
JACK K. LEMLEY was taken by the Plaintiff at the
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at 225 North 9th Street, Suite 820, Boise, Idaho,
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July, 2010, commencing at the hour of9:00 a.m. in the
above-entitled matter.
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a witness having been fust duly sworn to tell the




Q. Good morning, sir. This is a
continuation ofyour deposition pursuant to notice and
pursuant to the Idaho Rules ofCivil Procedure. I'm
going to have the court reporter hand you Exhibit
No. 91.
Now, Mr. Lemley, before we start discussing
your report, let me ask you a few preliminary
questions, if! can?
A. Yes, sir.
Q. Prior to starting today, Mr. Walker
indicated in a discussion with me off the record that
the notebooks which you had brought with you last
time, which we are getting printed now so we'll have
access for your testimony, have been disassembled.
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Jack K. Lemley-VOL. II July 22, 2010 The City of Meridian v. Petra, Inc., et al.
, ,
09:06:17 1 A. Yes. 09:11:07 1 International prepared Exhibit No. 91, what was the
09:06:21 2 Q. Can you please tell me, sir, why those 09:11:11 2 purpose ofyour report?
09:06:26 3 notebooks have been disassembled? 09:11:20 3 A. The purpose ofour report was to try to
09:06:29 4 A. They were disassembled, from my 09:11:28 4 clarifY the position ofMeridian v. Petra concerning
09:06:38 5 understanding, to convenience the people in my office. 09:11:37 5 the contract that existed between them as opposed to
09:06:41 6 Q. And convenience them for what purpose? 09:11:45 6 the work that was actually done at the site.
09:06:44 7 A. For the purpose of continuing to study them 09:11:48 7 Q. I'm not sure I understand your answer.
09:06:48 8 and compare them with new information that we have 09:11:53 8 When you say "clarifY," what do you mean?
09:06:52 9 received the past week-and-a-half. 09:12:05 9 A. I mean that I believe there is a lack of
09:06:56 10 Q. And what new information have you received 09:12:13 10 understanding on the part of the parties concerning
09:07:01 11 in the past week-and-a-half? 09:12:18 11 their relationship and the relationship of the other
09:07:06 12 A. We've received other expert reports and 09:12:22 12 entities that were involved in the design and
09:07:21 13 other data that you and your client have released to 09:12:26 13 construction of the Meridian -- new Meridian City
09:07:21 14 us. 09:12:26 14 Hall.
09:07:26 15 Q. All right. And what, if any, task has been 09:12:31 15 Q. Okay. What lack ofunderstanding do you
09:07:35 16 assigned to Lemley International with the new data 09:12:32 16 believe exists?
09:07:36 17 that you received? 09:12:45 17 A. Well, I believe that Meridian has an
09:07:40 18 A. Nothing that I know of. It's a continuation 09:12:53 18 overblown expectation that could not be met by the way
09:07:51 19 ofreviewing our report to see that it's accurate and 09:13:04 19 the City of Meridian organized their efforts to have
09:07:57 20 up to date. And I think absent a written instruction 09:13:15 20 designed and built a new city hall having the
09:08:04 21 from Mr. Walker, we've taken that on our own 09:13:21 21 architect separated from the construction manager that
09:08:04 22 responsibility. 09:13:33 22 was hired, and not having that a fully integrated
09:08:13 23 Q. All right. Well, what, if anything, have 09:13:36 23 effort.
09:08:19 24 you done in the interim since your first deposition 09:13:45 24 Secondly, that the City did not have a
09:08:28 25 session to prepare yourself for today? 09:13:52 25 designated contracting officer that was responsible
Page 172 Page 174
09:08:32 1 A. I reviewed our report. I read my previous 09:13:59 1 for continuously working with the architect and the
09:08:43 2 deposition, and I just gave the errata sheet to 09:14:00 2 construction manager.
09:08:49 3 Mr. Walker within the last ten minutes. It is not an 09:14:08 3 Q. All right. Tell me what you mean when you
09:08:50 4 extensive number of changes. 09:14:13 4 say that Meridian had an overblown expectation that
09:08:55 5 Q. Okay. What are the changes? 09:14:14 5 could not be met.
09:09:01 6 A. I believe I did not speak clearly on page 09:14:16 6 What does that mean?
09:09:13 7 49. I stated that I had advised my client, the State 09:14:20 7 A. It meant that their expectation was beyond
09:09:17 8 of Massachusetts, in reorganizing their oversight of 09:14:25 8 what they could accomplish with the organization that
09:09:27 9 the big dig not to allow their program manager to 09:14:29 9 they put in place?
09:09:37 10 co-opt the State of Massachusetts organization. It 09:14:33 10 Q. Well, define for me, ifyou would, please,
09:09:41 11 was printed in the deposition as corrupt. 09:14:37 11 what you mean by the use of the word "expectation."
09:09:43 12 Q. Okay. 09:14:42 12 A. Well, from the standpoint of the
09:09:47 13 A. I'm not suggesting that Boston isn't in some 09:14:54 13 relationship today, I believe Meridian has lost -- had
09:09:51 14 way corrupt, but that wasn't my advice, and I 09:14:58 14 lost a significant opportunity to settle this at
09:09:54 15 apologize to the reporter for not speaking clearly. 09:15:06 15 several different times since the building was
09:09:59 16 Q. Okay. Were there any other changes that you 09:15:14 16 completed and occupied by City administration.
09:10:00 17 noted? 09:15:31 17 Q. I'm not sure I understand how -- well, what
09:10:03 18 A. No. Nothing in substance. 09:15:41 18 is that you have been -- have you been given some
09:10:09 19 Q. All right. In the interim, after reviewing 09:15:45 19 documents of some kind with respect to settlement?
09:10:17 20 your report, which is contained in Exhibit No. 91, did 09:15:50 20 A. No, I haven't. I had understood that there
09:10:23 21 you find any inaccuracies? 09:16:09 21 had been meetings and the meetings hadn't borne fruit,
09:10:29 22 A. At this point, I have found nothing that I 09:16:15 22 which in my mind is a shame, because any time there is
09:10:48 23 or my staff believes need to be changed in any way, 09:16:20 23 a contract dispute that -- where the parties are as
09:10:56 24 and we stand behind it as it was written. 09:16:32 24 dug in as this one, the settlement is generally much
09:11:01 25 Q. Okay. Tell me, sir, when you -- when Lemley 09:16:39 25 more expensive, if for no other reason for fees for
Page 173 Page 175
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09:16:43 1 people like Lemley International, your finn, and 09:20:14 1 damaged in a broader sense beyond this particular
09:16:45 2 Mr. Walker's finn. 09:20:22 2 project, and they were anxious to get the matter
09:16:50 3 Q. Wel1, let's back up and take that one item 09:20:34 3 settled so that the damage to their reputation would
09:16:52 4 ata time. 09:20:40 4 be corrected and hopeful1y turned around in the
09:16:57 5 First ofal1, what specifical1y have you 09:20:41 5 industry.
09:17:02 6 been told about settlement efforts? 09:20:46 6 Q. And so what did Mr. Frank tell you was the
09:17:07 7 A. That there have been offers of settlement 09:20:51 7 damage to his business in the broader sense, as you
09:17:21 8 sometime ago, and then significantly higher values 09:20:54 8 used that term?
09:17:27 9 requested more recently for payment to Petra to settle 09:21:04 9 A. Well, it's obvious that most businessmen
09:17:30 10 differences. 09:21:09 10 need new clients to continue to prosper just as your
09:17:34 11 Q. Anything else? 09:21:12 11 law firm needs new clients to continue to prosper.
09:17:37 12 A. Not that I have specific recal1 of. 09:21:20 12 Q. And so what, if anything, did Mr. Frank tell
09:17:42 13 Q. Al1 right. Do you have any general recall 09:21:24 13 you about Petra's obtaining new clients?
09:17:45 14 ofanything else? 09:21:28 14 A. They were having difficulty doing that now
09:17:48 15 A. I've given you my general recal1, sir. 09:21:35 15 and that their -- the calls that they had normally
09:17:51 16 Q. And who spoke to you about offers of 09:21:39 16 received at this time ofyear were significantly below
09:17:53 17 settlement? 09:21:48 17 those that had historically come in.
09:18:01 18 A. I had some conversation with Mr. Walker, and 09:21:52 18 Q. And what, if anything, did Mr. Frank
09:18:15 19 I've had conversations with Jerry -- 09:22:01 19 attribute to the volume of calls that were being made
09:18:16 20 THE WITNESS: Is it Lewis? 09:22:02 20 to Petra?
09:18:17 21 MR. WALKER: Frank. 09:22:06 21 A. That there had been allegations by one of
09:18:22 22 THE WITNESS: Oh, Frank. Yeah, Frank Lewis. 09:22:12 22 their clients that they had not lived up to their
09:18:23 23 MR. WALKER: No. Jerry Frank. 09:22:16 23 contract with the City of Meridian.
09:18:27 24 THE WITNESS: Jerry Frank. Pardon me. I'm very 09:22:21 24 Q. Okay. Anything else?
09:18:27 25 sorry. 09:22:22 25 A. Not that I recall.
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09:18:29 1 Q. (BY MR. TROUT) Who's Frank Lewis? 09:22:31 1 Q. Al1 right. Let's tum back -- well, first
09:18:34 2 A. He's the managing executive of Petra. 09:22:34 2 of all, did you have any conversations regarding
09:18:38 3 MR. WALKER: I think you've misspoke. You meant 09:22:37 3 settlement with anyone else?
09:18:43 4 to correct him -- it's Jerry Frank, not Frank Lewis -- 09:22:41 4 A. No one else outside ofour firm.
09:18:47 5 MR. TROUT: Well, I think the witness can speak 09:22:46 5 Q. Al1 right. And who did you discuss this
09:18:51 6 for himself, and I ask that you allow him to do so. 09:22:50 6 with inside ofLemley International?
09:18:54 7 Q. (BY MR. TROUT) Tell me, Mr. Lemley, what 09:22:53 7 A. I discussed it with the staff there.
09:18:57 8 specifically did Mr. Walker say to you about 09:22:56 8 Q. Which members of the staff?
09:18:58 9 settlement? 09:22:57 9 A. Primarily Mr. Bauer.
09:19:00 10 A. Said there had been some conversations 09:23:03 10 Q. And tell me the substance of the discussion
09:19:09 11 within Petra, and they were trying to encourage 09:23:05 11 with Mr. Bauer.
09:19:14 12 Meridian to join in an effort to settle the 09:23:07 12 A. They were in essence the same discussions
09:19:17 13 differences between the two parties. 09:23:12 13 that I just described to you that I had with
09:19:18 14 Q. Anything else? 09:23:13 14 Mr. Frank.
09:19:19 15 A. Not that I recall. 09:23:19 15 Q. Okay. Okay. Do you know someone by the
09:19:24 16 Q. Okay. Tell me about your conversation with 09:23:21 16 name ofFrank Lee?
09:19:27 17 Jerry Frank. 09:23:21 17 A. Ido.
09:19:32 18 A. It was essentially the same -- the same 09:23:25 18 Q. And how do you know Mr. Lee?
09:19:39 19 information, however, I had had a meeting on another 09:23:34 19 A. I worked with him on the water center that
09:19:44 20 matter with him at the same time, and that has nothing 09:23:40 20 was constructed at Broadway and Main as we were the
09:19:45 21 to do with this case. 09:23:45 21 agency construction manager on that project.
09:19:50 22 Q. Well, tell me specifically what Mr. Frank 09:23:56 22 Q. Okay. And did you in your work with Mr. Lee
09:19:52 23 said to you about this case. 09:24 :01 23 gain an understanding ofhis skills as a lawyer?
09:20:01 24 A. That they -- they, Petra, desired to find a 09:24:02 24 A. Yes.
09:20:09 25 solution to the case, that their business had been 09:24:05 25 Q. Do you believe him to be a skilled attorney?
Page 177 Page 179
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1 A. I do.
2 Q. Do you accept his opinions on the law as
3 being valid?
4 MR. WALKER: Objection. Lack of foundation.
5 THE WITNESS: On things he knows about, I accept
6 his opinions. I think he's pretty young, and he has
7 senior partners in his finn that generally direct his
8 activities.
9 MR. TROUT: Okay.
10 Q. (BY MR. TROUT) If Mr. Lee provided you with
11 a specific opinion about a subject that he was
12 intimately familiar with in the law, would you accept
13 it as valid?
14 MR. WALKER: Objection. Lack offoundation.
15 THE WITNESS: I would certainly read it and give
16 it due consideration.
17 Q. (BY MR. TROUT) What is due consideration
18 mean?
19 A. I would take it seriously and consider it in
20 light of our report on this matter between the parties
21 here.
22 Q. Okay. Do you recall having a conversation
23 with Mr. Lee some two-and-a-half, three weeks ago?
24 A. Yes. I thought it was going to be two to





















































Q. Did anyone else ask you to call Mr. Lee?
A. No.
Q. Okay. So, returning to Exhibit No. 91.
A. Yes, sir.
Q. What is it that Lemley International was
hired to do with respect to Exhibit No. 91 ?
A. To analyze the agency CM contract that Petra
signed with Meridian, and the work that was done by
them under the terms of that contract to determine
whether or not they had performed in an adequate
fashion consistent with the contract.
Q. All right. So tell me the process that was
undertaken to analyze the agency's CM contract.
A. Well, we do have a reasonable level of
expertise in agency type construction management
contracts particularly here in the valley as related
to the capitol restoration and expansion, so we were
weighing what their obligations were as they
understood them to Meridian to determine whether they
have -- they had fulfilled their obligations with the
data that we had and a site visit, granted that was a
very cursory site visit well after the City had
occupied the building and begun to use it, but I got a





















































Q. Okay. What is it that prompted you to call
Mr. Lee?
A. Because I knew him, and I knew him as a
property attorney, not necessarily a construction
management expert, and I had understood that he had
been involved with the City in buying the property
upon which the City Hall has been constructed, and my
intent was to find out ifhe had in the purchase price
of the property taken into account the hazardous waste
material that had to be removed at significant expense
by the City of Meridian.
Q. SO did you specifically talk to him about
hazardous waste?
A. Yes. That was the reason I called him.
Q. Did you talk to him about anything else?
A. Well, I said the purchase price of the
property and hazardous waste.
Q. Did you talk to him about any other subject?
A. I said, I believe that I felt the parties in
this lawsuit were not doing justice to the contract
between the parties and Meridian's potential
liability.





















































building and the size of it.
Q. Now, when you say Petra's obligations as
they understood them. Is there some understanding of
Petra's obligations that was conveyed to you that is
different than the express language of the
construction management agreement?
A. No. There was not. We used the -- the
actual agreement as the starting point for our review
and weighed it against our similar obligations to the
State ofIdaho and then we held meetings with Petra's
staff that was on site -- and Jerry Frank was also
present -- to get their understanding ofwhat they
were to do and how they had performed the various
obligations that they had.
Q. Okay. So let's take that one item at a
time.
Prior to the preparation of this report, how
many meetings did you have with, first ofall, Jerry
Frank?
A. I think two.
Q. Okay. When was the first?
A. I have no recall of the date.
Q. All right. Do you recall where it took
place?
A. In my office.
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09:32:31 1 Q. All right. Was anyone else present? 09:37:05 1 earlier, I have no specific recall of the agenda and
09:32:39 2 A. Mr. Bauer and subsequently Mr. Walker was 09:37:06 2 whatnot of the meeting.
09:32:40 3 present. 09:37:09 3 Q. Okay. Other than what you have just
09:32:43 4 Q. And you say, subsequently. What does that 09:37:12 4 described to me, was anything else discussed by you
09:32:44 5 mean? 09:37:16 5 and Mr. Bauer and Mr. Frank in the first meeting?
09:32:47 6 A. I said there was a couple ofmeetings. 09:37:19 6 A. Not that I recall.
09:32:54 7 Mr. Walker sat in one of them, and we had a meeting 09:37:27 7 Q. Okay. Would that meeting be noted in your
09:33:01 8 of-- I'll call it the principals without counsel 09:37:32 8 time records?
09:33:01 9 there. 09:37:34 9 A. It very well could be.
09:33:06 10 Q. All right. Now, with respect to the first 09:37:39 10 Q. Okay. When was the second meeting with
09:33:11 11 meeting, tell me what was said by Mr. Frank and what 09:37:43 11 Mr. Frank?
09:33:18 12 was said by you and what was said by Mr. Bauer. 09:37:47 12 A. It was more recent, probably in the last
09:33:30 13 A. Mr. Frank assured me that Gene Bennett and 09:37:49 13 month-and-a-half or two months.
09:33:34 14 Mr. Coughlin were experienced construction management 09:37:52 14 Q. Was it before your report went out?
09:33:40 15 people here in the Treasure Valley, and that he had a 09:37:52 15 A. No.
09:33:48 16 high degree ofconfidence in their work and felt that 09:37:59 16 Q. Okay. So this had been held after your
09:33:56 17 they had, in fact, met their obligations under the 09:37:59 17 report?
09:34:06 18 contract in the broadest sense. 09:37:59 18 A. Yes.
09:34:11 19 Q. Okay. Did Mr. Frank say anything else? 09:38:05 19 Q. Okay. Who was present in that meeting?
09:34 :14 20 A. Probably, but I don't have any recall of it. 09:38:10 20 A. It was the same cast of characters both from
09:34:17 21 Q. Okay. Did you keep any notes of that 09:38:12 21 Petra and Lemley International.
09:34:17 22 meeting? 09:38:16 22 Q. And that would be who?
09:34:20 23 A. I didn't. Mr. Bauer may have. 09:38:21 23 A. Mr. Bauer, and myself, from Lemley
09:34:27 24 Q. Do you recall anything else that was said by 09:38:26 24 International; Mr. Frank, Mr. Bennett, and
09:34:30 25 Mr. Frank at that meeting? 09:38:31 25 Mr. Gloughlin -- or Coughlin.
Page 184 Page 186
09:34:30 1 A. NO,I don't. 09:38:38 1 Q. Okay. Were Mr. Bennett and Mr. Coughlin in
09:34:33 2 Q. Do you recall anything that was said by 09:38:39 2 the first meeting?
09:34:36 3 Mr. Bauer during that meeting? 09:38:44 3 A. They were in the first meeting that I had,
09:34:42 4 A. No. We talked about the clauses in the 09:38:51 4 and I had a separate meeting with those two on the
09:34:48 5 contract, but I have no specific recall of the 09:39:03 5 site one afternoon. I have no recall as to whether
09:34:54 6 questions and answers that were proffered and 09:39:06 6 Mr. Frank was there or not that afternoon.
09:35:06 7 responded to. As far as specifics relative to the 09:39:09 7 Q. Okay. And so let's go back to the first
09:35:10 8 meeting, I think Mr. Bauer was the only person that 09:39:10 8 meeting.
09:35:14 9 had any notes of that meeting on Lemley 09:39:15 9 What, if anything, was said by Mr. Bennett
09:35:16 10 International's side. 09:39:18 10 during that first meeting?
09:35:19 11 Q. Okay. Do you recall which clauses of the 09:39:28 11 A. His general line of information was that
09:35:28 12 contract you discussed? 09:39:36 12 there had been a constant flow of information between
09:35:31 13 A. Yes. I had a specific interest in 09:39:44 13 him and his team, and the City people that were
09:35:35 14 whether -- and what involvement they had with 09:39:49 14 involved in the project from time to time, like
09:35:50 15 Lombard-Conrad, the architect, and they said that they 09:39:54 15 Mr. Watts and Mr. Baird and others, but there didn't
09:36:01 16 had no official legal relationship with them, other 09:40:01 16 seem to be anyone with full responsibility to manage
09:36:10 17 than that mentioned in their contract where they sent 09:40:10 17 the program from the City's administration.
09:36:16 18 bills from the general contractor and themselves to 09:40:14 18 Q. Okay. When you say, manage the program,
09:36:19 19 LCA for approval. 09:40:15 19 what do you mean?
09:36:23 20 Q. Well, we'll come back to that. 09:40:20 20 A. I mean having somebody that represents a
09:36:30 21 Who said that they had no legal relationship
I
09:40:29 21 contact between the architect and the CM contractor to
09:36:34 22 with LCA? I 09:40:36 22 see that the design is developed in a way that work
09:36:40 23 A. I'm sorry, sir. I cannot recall. J was 09:40:50 23 can be constructed on an efficient bases and attested
09:36:45 24 giving you, to the best of my recollection, what 09:40:55 24 to by the City that, yes, that's what they want to
09:36:54 25 points were discussed in the meeting, and I told you 09:40:56 25 have built.
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09:40:59 1 Q. Okay. And it's your testimony that there 09:45:16 1 Q. All right. And you said Mr. Bauer and
09:41:03 2 was no one to fill that role; is that correct? 09:45:20 2 yourselfwere present from Lemley; correct?
09:41:06 3 A. No single individual, yes. That's correct. 09:45:20 3 A. Yes.
09:41:14 4 Q. All right. Would that, in effect, be for 09:45:24 4 Q. Oh, going back to the first meeting. At the
09:41:18 5 lack of a better term, managing the design? 09:45:29 5 time of that meeting, who was Mr. Coughlin working
09:41:21 6 A. The design certainly had to be managed, and 09:45:30 6 for?
09:41:26 7 the architect was very well capable to manage his 09:45:31 7 A. I don't know.
09:41:34 8 staff in his office. I'm thinking it's more an 09:45:39 8 Q. Okay. In the second meeting, yourselfand
09:41:36 9 integration issue between the physical construction 09:45:43 9 Mr. Bauer were present. Mr. Frank was present as
09:41:42 10 and the design as it is carried forward. 09:45:43 10 well?
09:41:46 11 Q. Okay. What else does Mr. Bennett say, if 09:45:44 11 A. Yes.
09:41:49 12 anything, that you recall? 09:45:46 12 Q. Mr. Bennett and Mr. Coughlin?
09:41:56 13 A. I don't have specific recollection. I think 09:45:47 13 A. Yes.
09:42:12 14 he -- he was concerned that they weren't getting 09:45:49 14 Q. Mr. Walker?
09:42:17 15 direct responses to their budgets as they were 09:45:53 15 A. Mr. Walker was present part time.
09:42:23 16 developed, and the budgets were climbing against the 09:45:57 16 Q. All right. So what was the purpose of the
09:42:27 17 12,200,000, and the City seemed to have little 09:46:02 17 meeting which occurred about a month ago after you
09:42:36 18 interest in their value engineering proposals and 09:46:07 18 wrote your report?
09:42:44 19 rejected those but continued to add aspects to the 09:46:14 19 A. It was more to go over the perceptions of
09:42:51 20 program such as a LEED requirement for the program 09:46:26 20 where the circumstances between the parties stood,
09:42:56 21 that had not been part of their original instruction. 09:46:32 21 what they had -- what they believed was the situation,
09:43:02 22 Q. When you say, not getting direct responses, 09:46:39 22 which was that this whole process was dragging on and
09:43:06 23 what does that mean? 09:46:41 23 not moving forward.
09:43:12 24 A. Letters advising Petra exactly what the City 09:46:47 24 Q. Okay. So let's kind ofbreak it down.
09:43:17 25 wanted and what the architect was going to do. I 09:46:54 25 What specifically was said by Mr. Frank?
Page 188 Page 190
09:43:21 1 think -- it's my experience that construction managers 09:47:00 1 A. All I can do is paraphrase what I think --
09:43:28 2 generally want all changes documented in a letter from 09:47:07 2 my impression and recollection is that he was becoming
09:43:33 3 a designated and appropriate person. 09:47:13 3 very impatient to get this settled and wanted to know
09:43:37 4 Q. Okay. That would seem to make perfect 09:47:18 4 ifwe had any ideas about how to settle a matter.
09:43:38 5 sense, wouldn't it? 09:47:28 5 Q. Okay. And did you offer any ideas?
09:43:39 6 A. It would. 09:47:35 6 A. No. I said I would push the legal team to
09:43:59 7 Q. Okay. And so what, if anything else, did 09:47:43 7 the extent that they explored the idea ofsuing
09:44:02 8 Mr. Bennett say during that meeting? 09:47:49 8 individuals in the Meridian City government. The
09:44:03 9 A. I can't remember. 09:47:55 9 legal advice was that couldn't be done because they
09:44:10 10 Q. Okay. Is this the same meeting in which you 09:47:58 10 were officials employed by government in the State of
09:44:14 11 said you didn't take any notes; right? 09:48:02 11 Idaho. Because if! had -- if! had the opportunity
09:44:18 12 A. I seldom take any notes personally. If! 09:48:06 12 and had to make the decision, and I could do it
09:44:25 13 can't write it in a one-line description in a 09:48:12 13 legally, I would sue the mayor and sue all of these
09:44:28 14 daytimer, I don't keep voluminous notes. 09:48:19 14 other gentlemen who had given instructions about this
09:44:30 15 Q. Okay. Do you remember anything that was 09:48:19 15 building.
09:44:33 16 said by Mr. Coughlin during that meeting? 09:48:22 16 Q. Why would you sue them?
09:44:35 17 A. My recollection is that he supported 09:48:26 17 A. In order to force them to start to react and
09:44 :44 18 Mr. Bennett's statements. There wasn't a disagreement 09:48:30 18 pay what they owed me.
09:44 :48 19 between the two that came to light. 09:48:36 19 Q. Well, what would be the basis for your claim
09:44:57 20 Q. Okay. And the meeting you just described 09:48:40 20 that they had done something wrong?
09:45:01 21 occurred prior to writing your report; correct? 09:48:42 21 A. I would claim that they had not done
09:45:01 22 A. Yes. 09:48:50 22 their -- hadn't fulfilled their responsibility as
09:45:08 23 Q. All right. Let's move now to the next 09:48:53 23 mayor, purchasing manager, et cetera, et cetera for
09:45:11 24 meeting which occurred you say about a month ago? 09:48:54 24 the City of Meridian.
09:45:11 25 A. Yes. 09:48:59 25 Q. And on what factual basis would you make
Page 189 Page 191
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A. Well, the fact that the building got built.
It's a pretty decent looking building. Their
govermnent is in their functioning, and they refuse to
pay what in the context of this whole situation is a
very small sum that they owed Petra to settle the
matter, and they could have done that several years
ago, and they would have more than saved that money in
your fees and my fees and Mr. Walker's fees.
Q. Is that the only basis?
A. Well, I'm not sure it's the only basis. I'm
not drafting a complaint. If I was drafting a
complaint and had a couple days to think about it, I
probably could dredge up several more issues.
Q. Well, what would they be?
A. Well, they are not dredged up, so I can't
share them with you. But I will tell you I've done
this before, and it's brought about a settlement in a
rather rapid manner. And that's all we were talking
about anyway was generalizations.
Q. All right. So you sued people individually
to bring about a settlement regardless of whether or
not there was any factual or legal basis under the law
for bringing the claim; is that correct?
MR. WALKER: Objection. Lack offoundation.
Page 192
THE WITNESS: No. You're misrepresenting what I
said.
MR. TROUT: Okay.
Q. (BY MR. TROUT) So tell me what -- other
than the City's refusal to pay, tell me what violation
ofduty you think the officials of the City of
Meridian have breached that would give rise to a
claim, as you see it.
A. I believe that they are not attending to the
building as promptly as they should have. There has
been an offer of -- by the contractors involved to
redo the water feature in the plaza in front of the
building. They've been put off from doing that. As I
understand it, there is 5,000 gallons ofwater a day
being lost, and they haven't allowed the roofer to
repair the alleged 75 leaks.
Q. Okay. Anything else?
A. Not that I can think ofnow, no.
Q. Okay. What is it that the City has been
doing that is, quote, not attending to the building?
Can you explain that, please.
A. I just gave you two examples of it.
Q. Okay. Have you spoken directly with any
City official regarding this?






































































































Q. Okay. Have you spoken directly to any prime
contractor related to the plaza or the water features?
A. No, I have not.
Q. Okay. Have you spoken directly to Westem
Roofing?
A. No, I have not.
Q. Okay. Is it important to you to verifY in
any way information that you've been provided before
you form an opinion?
A. Yes, it is. And before the court, I expect
to interview all the people that that -- and
contractors that are involved in this matter.
Q. Who did you interview before you wrote your
report and submitted to the court in this case?
A. It was primarily done off ofpaper.
Q. Okay. So I should be able to hand you the
documents that you brought when we first deposed you
in order to have you verifY the contents ofyour
report; is that correct?
A. Should, yes.
MR. TROUT: Okay. Well, let's take a five-minute
break, and then we'll start that process.
(Recess taken from 9:54 a.m. to 10:06 a.m.)
MR. TROUT: Back on the record.
Q. (BY MR. TROUT) Mr. Lemley, before we took
Page 194
the break, we were still discussing the meeting -- the
second meeting that you had with Mr. Bennett,
Mr. Frank, and Mr. Coughlin. Other than what you have
presently testified to, do you recall anything else
that was said by Mr. Bennett during the second
meeting?
A. No.
Q. Do you recall anything that was said by
Mr. Coughlin during the second meeting?
A. No.
Q. Do you recall anything that was said by
Mr. Frank during the second meeting?
A. Nothing other than what I've previously
stated.
Q. Okay. What was said by Mr. Bauer during
that meeting?
A. As I recall, he asked a series of questions,
and the Petra team responded, but I don't recall the
questions, and I don't recall the responses.
Q. Okay. What was the purpose, if any, for
Mr. Bauer asking questions of the Petra team at the
second meeting?
A. To clarifY certain aspects of the Meridian
City Hall program.
Q. When you use the term, program, what do you
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A. The process ofhiring an architect,
construction manager, demolishing buildings on the
site and beginning construction.
Q. What was said about the process ofhiring
the architect?
A. Not much that I recall, and I don't know
that there was any clear statements about it. I did
get out of that meeting -- I became aware that
Meridian had retained another architect previous to
LCAand ZGA.
Q. And who said that?
A. I don't recall.
Q. Okay. Ofwhat significance, ifany, is that
commentary?
A. It could be significant only in ways each of
the individuals in that room might have interpreted
it.
Q. Well, how did you interpret it?
A. I interpreted it that the City had a more
complete design than Petra might have been aware of at
the time they were asked to propose.
Q. Okay. And did you do anything to
investigate whether that was a fact or not?
A. No.
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Q. Okay. What, if anything, was said about the
demolition of the existing buildings?
A. Nothing that I recall.
Q. Okay. What, if anything, was said by
Mr. Walker during that meeting?
A. Nothing that I recall.
Q. Okay. So if! really wanted to know what
happened at that meeting, I'd have to ask Mr. Bauer;
correct?
A. To the extent that he had notes or
recollection ofmore specifics than I do, yes.
Q. Okay. Okay. You hold yourself out as an
independent expert; is that-correct?
A. That's correct.
Q. Okay. As an independent expert, how is it
that you go about assessing the credibility of someone
involved in a project like the Meridian City Hall?
A. I review the background of the individuals
and what they are being considered to do in any future
work.
Q. Well, if you were going to examine the
credibility of someone with respect to the Meridian
City Hall, would you do anything to veritY by written







































































































A. Yes. And I would probably call references
that would be given by a proposer, both as to their
professional competence and their record as -- with
regard to looking out for the owner's interest.
Q. Okay. And what conclusion would you draw if
a representation was made to you about what some
document said and then you reviewed it and the
representation was directly contrary to what the
document said?
A. I would explore it further.
Q. Okay. What does that mean?
A. I suppose it could mean a variety of things
depending on the circumstances ofyour hypothetical --
Q. Okay.
A. -- circumstance.
Q. Would I be correct that for each of the
statements that you have -- or Lemley International, I
should say, has made in the written report, which is
Exhibit No. 91, that they were all verified for
accuracy before the report was issued?
A. To the best ofmy understanding, that is the
case.




Q. 39. It's the second page of your letter,
sir.
A. Oh, all right. Thank you.
Q. You're welcome.
A. That will help speed things up. I'm a
little clumsy.
Q. Okay. The second page of the letter says
that there were meetings with Petra's senior project
and corporate staff, and it identifies, Jerry Frank,
Gene Bennett, and Tom Coughlin.
A. Yes.
Q. Were there any meetings with Mr. Frank,




A. I don't know.
Q. Okay. Who orchestrated those meetings?
A. Mr. Bauer.
Q. Okay. So if! wanted to know what Lemley
International learned from those meetings, I'd have to
ask Mr. Bauer; is that correct?
A. Yes.
Q. What did Mr. Bauer convey to you prior to
your issuance of this report as to the substance of
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1 those meetings? What did he tell you?
2 A. He told me basically what the balance of
3 this report says, specifically, that the building had
4 been put together and that there were -- that there
5 was at that time an issue on payment for a Change
6 Order 2 and some general overhead between Meridian and
7 Petra.
8 Q. Okay. Did he tell you any other substantive
9 facts that he gleaned from meetings from Petra
10 personnel that are the basis of this report?
11 A. Not that I recall.
12 Q. Okay. So if! understand correctly then, we
13 identified three notebooks which you brought with you
14 to your first deposition?
15 A. Yes, sir.
16 Q. And those notebooks are the documentation
17 which will substantiate what you have prepared in the
18 Lemley International report; is that correct?
19 A. Presumably.
20 Q. Well, why wouldn't that be correct?
21 A. I have no idea why it wouldn't be correct.
22 Q. Okay. So let's turn to page I of 12.
23 A. Of the actual report?
24 Q. Yes.




















































as of the date of this report, which is June 10th,
2010; is that correct?
A. That's cOrrect.
Q. Okay. So turning to page I of 12 in the
fifth full paragraph, you quote from the construction
management agreement; is that correct?
A. Yes.
Q. Okay. This says, "To do all things or, when
appropriate, require the architect and each contractor
to do all things necessary, appropriate, or convenient
to achieve the end result desired by the owner,
including, but not limited to those tasks set forth in
this Article 4."
Do you see that, sir?
A. I do see that, and it was read correctly.
Q. Thank you. Would you agree with me, sir,
that Petra on behalf of the City as its agent had the
authority pursuant to this quoted paragraph to require
the architect to perform all tasks appropriate and
necessary for this project?
A. Petra had the authority that this paragraph
grants it, but they had no ability to monitor the
costs of the architect and the instructions that the
arChitect may be getting from the City directly.




















































Q. And for the record, we are at PETRA, page
No. 96944; is that correct?
A. I have 40. I have got the one -- what page
did you say?
Q. It is page I of 12. It should have an
exhibit stamp on it, 504, and it's Bates numbered
PETRA96944. Okay?
A. I'm not sure I still have located it, but --
okay. I have Petra 96944, I of 12. Yes, sir.
Q. All right, sir. And at the top of this page
it says, City of Meridian versus Petra, Inc., the
opinion ofJack Lemley.
A. Yes.
Q. Is that correct, is this your opinion?
A. Based on everything that I knew at that
time, yes.
Q. All right. Well, is your opinion as
expressed on these 12 pages been changed in any way
since that time?
A. There has been a significant amount of new
material that we have just had access to and today I
have not changed my opinion, but it may be changed as
I review all that new material.
Q. Okay. Well, let's start with what your



























1 document you're referring to for the support of the
2 statement you just made to me.
3 A. Well, I think the Petra contract with the
4 City.
5 Q. Okay. Any other document?
6 A. There may be, but I don't have it in mind
7 right now.
8 MR. TROUT: Okay. So let's go off the record for
9 just a moment. I'm going to grab another notebook for
10 you to look at. All right, sir?
11 THE WITNESS: Okay.
12 (Off the record.)
13 Q. (BY MR TROUT) Now, before we examine
14 Exhibit No.2, which is the construction management
15 agreement, I want to ask you one more question about
16 the first page ofyour opinion, which is Exhibit
17 No. 91, sir. If you would turn back to that?
18 A. Yes. I have it right here.
19 Q. Okay. You say that under the contract,
20 inspection and testing services were not included in
21 Petra's scope.
22 Do you see that, sir?
23 A. Yes, I do see it.
24 Q. Okay. When you use the word "inspection" in
25 that context, what do you mean? Can you define that
Page 203
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Jack K. Lemley-VOL. II July 22, 2010 The Cny of Meridian v. Petra, Inc., et al.
10:25:32 1 term for me, please? 10:29:41 1 that would require their testing and inspection in
10:25:39 2 A. Inspection in that context means to me very 10:29:46 2 that this is their own building.
10:25:46 3 careful analysis of -- let's take welding as an 10:29:51 3 Q. Well, let me ask you this: Did you verilY
10:25:52 4 example ofnon destructive testing relative to the 10:29:56 4 what inspection and testing was required or mandated
10:25:55 5 adequacy of the wells that are specified by the 10:30:01 5 bylaw?
10:26:01 6 architect and the structural engineer. 10:30:10 6 A. I did not go to Mr. Walker and ask him that.
10:26:07 7 Q. Okay. Is there a difference between an 10:30:17 7 I only used the experience that we had gained at the
10:26:15 8 inspection ofa weld and a construction observation by 10:30:18 8 capitol building.
10:26:18 9 a construction manager? 10:30:25 9 Q. Okay. Well, the capitol building is in
10:26:22 10 A. Yes. There is a difference between 10:30:27 10 Boise, Idaho, isn't it?
10:26:24 11 observations and true inspection. 10:30:28 11 A. Il is, yes.
10:26:33 12 Q. Okay. So in the context of this paragraph, 10:30:31 12 Q. And my specific question for you is the
10:26:39 13 in your opinion, on page I of 12 ofExhibit No. 91, 10:30:37 13 following: Did you verilY in any fashion what
10:26:42 14 you're speaking about a scientific inspection; is that 10:30:41 14 inspection and testing was required -- or mandated by
10:26:44 15 correct? 10:30:46 15 law for the City ofMeridian, Idaho, at the time you
10:27:06 16 A. Yes. That's the way I would read it, but I 10:30:47 16 wrote this report?
10:27:11 17 know that the City retained the inspection 10:30:49 17 A. No. Other than state required inspections.
10:27:19 18 responsibility and in some instances hired others to 10:30:52 18 Q. Okay. What are the State required
10:27:20 19 do it for them. 10:30:54 19 inspections?
10:27:23 20 Q. Okay. Well, let's just examine that with a 10:31:00 20 A. Electrical and, I believe, plumbing.
10:27:26 21 little more clarity. When you say "inspection 10:31:04 21 Q. All right. And tell me where would I find
10:27:37 22 responsibility," you're talking about, for example, a 10:31:31 22 in Exhibits 86, 87 -- and I believe we have 88, which
10:27:40 23 materials inspection like steel; correct? 10:31:35 23 I'm placing in front ofyou. These are the three
10:27:46 24 A. Yes. Now steel inspection may start at the 10:31:38 24 notebooks that you brought with you as the background
10:27:54 25 mill where the steel is produced, and I have often 10:31:41 25 for your report, if) recall?
Page 204 Page 206
10:28:02 1 times sent inspectors into the vendor's factory to 10:31:41 1 A. Yes, sir.
10:28:06 2 monitor the work in the factory. At other times, I've 10:31:44 2 Q. Okay. Where would I find in Exhibit Nos.
10:28:11 3 monitored work as it has been hauled on site and 10:31:49 3 86,87, or 88, your verification of the inspections
10:28:19 4 directed, but it depends on where you start that in 10:31:50 4 required?
10:28:20 5 the supply chain. 10:31:51 5 A. I have no idea.
10:28:24 6 Q. All right. So when you say, under the 10:31:55 6 Q. Well, can you locate them for me?
10:28:28 7 contract inspection and testing services, you're 10:31:58 7 A. If I counseled with Mr. Bauer, I probably
10:28:33 8 referring to materials testing and inspections such as 10:32:08 8 could shorten the process of locating them, but I'm
10:28:38 9 the steel that was brought to this site; is that 10:32:13 9 not sure I could locate them in the next hour,
10:28:39 10 correct? 10:32:14 10 hour-and-a-half.
10:28:39 11 A. That's correct. 10:32:17 11 Q. Well, this is your report?
10:28:44 12 Q. All right. Now, you specifically quote a 10:32:21 12 A. I'm telling you what I believe about my
10:28:48 13 section of the construction management agreement that 10:32:27 13 being able to find backup material to the specific
10:28:52 14 says, "Owner shall provide all required testing or 10:32:29 14 language of my report.
10:28:58 15 inspection of the work as may be mandated by law." 10:32:31 15 Q. That you can't do it?
10:28:58 16 Okay. 10:32:35 16 A. I didn't say I can't. I said it would take
10:28:59 17 Do you see that? 10:32:39 17 an hour, hour-and-a-half to do it.
10:29:01 18 A. You read that correctly. 10:32:43 18 Q. Well, will you explain for us on the record
10:29:06 19 Q. Very good. Tell me what testing or 10:32:47 19 why it will take you that long, as I thought you were
10:29:16 20 inspection of the work was required by law? 10:32:50 20 fully versed in this matter before you wrote your
10:29:20 21 A. Well, certainly plumbing work and electrical 10:32:54 21 opinion; isn't that the case?
10:29:22 22 work that had to be performed in the building. 10:32:59 22 A. That's been over a month ago, and I do have
10:29:25 23 Q. Okay. What else? 10:33:05 23 a number of other matters that I have to work on, so
10:29:32 24 A. Well, those are the things that immediately 10:33:13 24 my memory doesn't necessarily stay solely on the
10:29:36 25 come to my mind. The City would have other standards 10:33:14 25 Meridian City Hall.
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10:33:19 1 Q. Okay. Is it your testimony that utilizing 10:38:20 1 end result desired by the owner, including" -- the
10:33:27 2 Exhibit Nos. 86, 87, and 88 that you, in fact, did 10:38:25 2 word necessary is in there, but it's misplaced from
10:33:36 3 prior to the issuance ofyour report verify the 10:38:26 3 the way you were reading it.
10:33:42 4 inspections mandated by law, as you have stated in 10:38:29 4 Q. SO you don't think that applies to Petra; is
10:33:45 5 your report? 10:38:30 5 that right?
10:33:48 6 A. Yes. I verified that through Mr. Bauer 10:38:32 6 A. No. I didn't say that.
10:33:56 7 who -- who reviewed all ofthe supporting 10:38:37 7 Q. Does it apply to Petra?
10:34:03 8 documentation and gave me assurances of it, and some 10:38:41 8 A. It applies to Petra to the extent they had a
10:34:08 9 of it I read and some of it I took his assurance for. 10:38:48 9 -- the obligation contained in their contract as
10:34:14 10 Q. SO at least for the inspections, you are 10:38:55 10 supplemented by instruction from Meridian relative to
10:34:17 11 relying on Mr. Bauer; is that right? 10:38:58 11 who was going to have inspection responsibility and
10:34:21 12 A. For a definition ofthe legally required 10:38:59 12 who would not.
10:34:24 13 inspections in Meridian, yes. 10:39:06 13 Q. Well, let's talk about that then. Okay?
10:34:29 14 Q. Okay. And it's your understanding that 10:39:15 14 You used the word "supplement." When you
10:34:32 15 Mr. Bauer verified that, and it is contained somewhere 10:39:19 15 use the word "supplement," what does that mean?
10:34:38 16 in Exhibit Nos. 86, 87, and 88; right? 10:39:25 16 A. It would mean an instruction given to a
10:34:40 17 A. To the best ofmy knowledge. 10:39:31 17 contractor who is in the process of doing work under
10:35:17 18 Q. Okay. So with respect to this portion of 10:39:36 18 his contract for an owner.
10:35:24 19 your opinion on inspection, is it your understanding, 10:39:40 19 Q. Well, let's talk about it in the context of
10:35:32 20 sir, that Petra had a responsibility under the 10:39:45 20 this case. You said, instructions supplemented by the
10:35:39 21 construction management agreement to guard the owner, 10:39:49 21 City of Meridian; is that correct?
10:35:43 22 the City ofMeridian, against defects in the 10:39:56 22 A. Yes. The City ofthe Meridian, to the best
10:35:46 23 workmanship? 10:40:03 23 ofmy recollection, hired Material Testing Group to do
10:35:49 24 A. How do you define the word "guard"? 10:40:11 24 the testing necessary in addition to the City's own
10:35:55 25 Q. Well, the term is a common term in 10:40:27 25 inspection people.
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10:36:01 1 construction management contracts, is it not, sir? 10:40:29 1 Q. And so what?
10:36:03 2 A. I've seen it in construction management 10:40:31 2 A. I believe that's -- I'm not sure what.
10:36:09 3 contracts, but is normally put in a context, and the 10:40:35 3 Restate the question. I guess I have forgotten the
10:36:13 4 word guard by itself is -- can mean anything from a 10:40:35 4 question.
10:36:18 5 barricade to a physical activity that you have to do. 10:40:48 5 Q. All right. Is it your contention that there
10:36:22 6 Q. Okay. In the context ofa construction 10:41:01 6 exists some supplemental instruction to Petra which in
10:36:26 7 management agreement, what does the phrase, guard the 10:41:09 7 any way modified its duties under the construction
10:36:31 8 owner against defects in the work, mean to you? 10:41:10 8 management agreement?
10:36:36 9 A. Well, it means to me that the construction 10:41:14 9 A. I think that's more a legal question than a
10:36:48 10 manager will do what he's contractually obligated to 10:41:19 10 question for a construction expert. I do know that
10:36:59 11 do to protect the owner from badly developed 10:41:23 11 Meridian did a significant amount of inspection on the
10:37:02 12 construction that is contrary to the plans and 10:41:35 12 building as it was being constructed by Material
10:37:04 13 specifications of the architect and engineer. 10:41:35 13 Testing Group.
10:37:12 14 Q. Okay. So ifwe tum back to your opinion -- 10:41:42 14 Q. Well, let's focus this question very
10:37:12 15 A. Yes, sir. 10:41:48 15 specifically. Is it your contention as Petra's expert
10:37:26 16 Q. -- all right? And we go up to the fifth 10:41:56 16 in this case that there was some kind ofsupplemental
10:37:31 17 paragraph where you have quoted the construction 10:42:01 17 instruction issued by the City which modified Petra's
10:37:37 18 management agreement, based upon your experience and 10:42:04 18 duties under the construction management agreement?
10:37 :47 19 expertise, where it says that Petra shall, "do all 10:42:09 19 A. I think the performance ofPetra with regard
10:37:53 20 things necessary, appropriate, or convenient" .- 10:42:18 20 to inspection, that obligation was met to the intent
10:37:56 21 A. The word necessary isn't in there. 10:42:25 21 of the contract during the process ofconstruction.
10:38:00 22 Q. Excuse me. Read that paragraph to me, sir. 10:42:29 22 Q. Well, sir, I'm going to ask you to answer my
10:38:05 23 A. "Do all things or when appropriate require 10:42:33 23 question specifically, and then we'll come back to
10:38:08 24 architect and each contractor to do all things 10:42:34 24 what you just stated.
10:38:14 25 necessary, appropriate, or convenient to achieve the 10:42:39 25 My question specifically is this: As
Page 209 Page 211
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Petra's expert, do you contend that there was some
kind of supplemental instruction issued by the City of
Meridian that modified Petra's contractual duties
underneath the CMA in any respect?
MR. WALKER: Objection. Asked and answered.
THE WIlNESS: It would have been necessary at a
minimum for their inspection responsibility to have
been expanded through a change order when they ran
into hazardous waste.
Q. (BY MR. TROUT) Exclusive of hazardous waste
and Change Order No. I, which we will come back and
talk about, is it your contention as Petra's expert
that there was some kind of supplemental instruction
that modified Petra's duties under the construction
management agreement in any way?
MR. WALKER: Objection. Asked and answered.
THE WIlNESS: Not that I'm aware of
MR. TROUT: Very good, sir.
Q. (BY MR. TROUT) Now, I'd like you to turn to
Exhibit No.2, please. I believe it is contained in
this notebook.
A. Oh. Excuse me.
MR. TROUT: And for the pUlposes of the record,
I'm opening Exhibit NO.2 for the witness.
Q. (BY MR. TROUT) Do you recognize that sir?
Page 212
A. This is the data that we put together in
support of our report.
Q. Okay. Do you recognize Exhibit No.2 to be
the construction management agreement?
A. In part, yes.
Q. Well, I'd like you to carefully examine
Exhibit No.2 and tell me what, ifanything, in your
opinion is missing from Exhibit No.2.
(Brief pause from 10:45 a.m. to 10:53 a.m.)
THE WITNESS: And your question again, sir?
Q. (BY MR. TROUT) My question is Exhibit No.
2 the construction management agreement that you
relied upon in the preparation ofyour report?
A. Yes.
Q. Is there anything missing in Exhibit No.2?
A. Not that I can identifY now.
Q. All right. Are there any additions to
Exhibit No.2 that you relied upon in any way in the
preparation of your report?
A. The representations of Mr. Bauer as we
dratled the report and his further investigation of
the background data and information --
Q. Well--





















































1 Q. Okay. So tell me what, ifanything,
2 Mr. Bauer told you about the construction management
3 agreement between Petra and the City that is not
4 contained within the agreement itself?
5 A. I can tell you what I believe Mr. Bauer
6 advised me relative to Petra's obligation for
7 inspection ofthe work as the construction moved
8 forward, and that is that the City had retained a good
9 deal of that responsibility under themselves, and
10 where there was a legal requirement for outside
11 inspection, that that was done by appropriate --
12 proper authorities. And in my review of the payment
13 schedule for Petra, there is no allowance in the
14 payment of their fees for inspection, and I would have
15 expected a very significant percentage of their fee to
16 be paid on the basis of inspection requirement.
17 Q. Well, let me ask the question in a slightly
18 different way. Other than what you've quoted in the
19 construction management agreement on page I ofyour
20 report, did Mr. Bauer represent to you in any manner
21 that the construction management agreement was
22 anything other than Exhibit No.2?
23 MR. WALKER: Objection. Asked and answered.
24 THE WIlNESS: Not in the context of the totality
25 of the agreement.
Page 214
1 Q. (BY MR. TROUT) In any context. did he
2 represent to you that the agreement between Petra and
3 the City was anything other than that contained within
4 Exhibit no 2?
5 MR. WALKER: Objection. Asked and answered.
6 THE WIlNESS: I did say that he had made
7 representations to me, and I -- I believe I've
8 answered your question, sir.
9 Q. (BY MR. TROUT) Well, we are going to agree
10 . to disagree, but I'll ask it in this way. We'll start
11 with this: What representations, specifically, did
12 Mr. Bauer make to you as to what the agreement between
13 the City and Petra was, other than the terms and
14 conditions contained in Exhibit No.2?
15 A. That inspection was going to be retained by
16 the City to be perfonned by another vendor for various
17 aspects of the work. The general contractors had an
18 obligation to meet the plans and specjfications of
19 the -- of their general contracts, and Petra had an
20 obligation to see that their perfonnance was in
21 accordance with their contract.
22 Q. Okay. Anything else that Mr. Bauer
23 represented to you with respect to the agreement
24 between the City and Petra other than the contents of
25 the construction management agreement, Exhibit No.2?
Page 215
12 (Pages 212 to 215)
Associated Reporting Inc.
208.343.4004 006258





































































































         
         
      
      
      
         
       
         
   
        
           
         
        
       
     
      
       
     
    .       
 .        
  
    
         
   o     
         
  
          
    
         
    
    
        
          
      
        
       
         
       
        
  
        
       
        
           
    
        
        
     
 
















































































        
        
         
     
          
       
       
           
       
        
       
         
         
          
         
        
          
         
        
          
      
     
      
         
   
  
       ,   
          
          
    
       
          
         
     
           
             
       
            
           
      
          
           
          
       i   
          
         
     
        
         
           
       
  
     
Jack K. Lemley-VOL. II July 22, 2010 The Cny of Meridian v. Petra, Inc., et al.
I
,
10:59:27 1 A. Not that I can think of. 11:03:40 1 A. I may have. I gave all of the notes that I
10:59:37 2 Q. Okay. So let's tum again to Exhibit No.2, 11:03:47 2 had made on a variety of things to Mr. Bauer to sort
10:59:41 3 ifyou would, please. It is in the folder right in 11:03:57 3 through to be sure that they were copied and sent to
10:59:44 4 front of you, to your immediate right. 11:04:02 4 Mr. Walker, who I -- it was my understanding would be
10:59:45 5 A. Okay. 11:04:03 5 sending them to you.
10:59:47 6 Q. You just had it open, sir. 11:04:07 6 Q. Okay. Well, we'll come back to that a
10:59:53 7 A. Yes. All right. 11:04:07 7 little bit later.
10:59:56 8 Q. Okay. Do you have Exhibit No.2 in front of 11:04:13 8 I'd like you to tum to section 4.7.9, if
10:59:57 9 you? 11:04:17 9 you would, please.
10:59:57 10 A. I do. 11:04:55 10 A. Yes, sir. I have it.
11:00:03 11 Q. Okay. Turning within Exhibit No.2 to 11:05:05 11 Q. Okay. I'd like you to read the section
11: 00: 09 12 section 4.7.9, if you would, please. 11:05:15 12 silently to yourself, and then signifY for me when you
11:00:12 13 A. 4.7.9? 11:05:43 13 are done.
11: 00: 36 14 Q. Yes, sir. 11:05:47 14 A. I have completed my reading of4.7.9.
11:00:39 15 A. Are you referring to a bar chart or -- 11:05:53 15 Q. All right, sir. lbis section required Petra
11:00:46 16 Q. I'm referring to 4.7.9 of Exhibit No.2, if 11:06:02 16 to carefully observe the work no less frequently than
11:00:47 17 you would find that, please. 11:06:04 17 each standard work day; correct?
11:00:52 18 A. I opened the tab for 4, and it contained -- 11:06:04 18 A. Yes.
11:00:57 19 I think I'm confused here. Is it -- is this the 11:06:08 19 Q. All right. And it says, "The purpose of
11:01:01 20 exhibit you want me to look at, or is this the 11:06:13 20 such observation shall be to determine the quality and
11:01:02 21 exhibit? 11:06:17 21 quantity ofwork in comparison with the requirements
11:01:06 22 Q. The exhibit book that you have in your hand 11:06:22 22 of the construction contract."
11:01:11 23 is the one which contains the exhibit I want you to 11:06:24 23 Did I read that correctly?
11:01:11 24 look at. 11:06:25 24 A. Yes.
11:01:18 25 A. Well, it says, Volume I, Exhibits I to 22. 11:06:29 25 Q. As Petra's expert in this case, based on the
Page 216 Page 218
11:01:19 1 Q. Yes, sir. 11:06:33 1 language of the construction management agreement that
11:01:24 2 A. All right. Now, what tab might I find this 11:06:39 2 I just read, what was Petra supposed to do?
11:01:24 3 under? 11:06:44 3 A. They were supposed to have an individual or
11:01:28 4 Q. Why don't you try No.2. 11:06:50 4 more to observe the work of the contractor's working
11:01:29 5 A. That's very helpful. 11:06:56 5 on site to see that the work was being done in
11:01:33 6 Q. Well, you're welcome. 11:07:01 6 accordance with the individual contractor's contract.
11 :01: 44 7 Can you tell me what tab No.2 is? 11:07 :07 7 Q. Okay. Does that mean that they were to
11:02:01 8 A. It appears to be a contract between general 11:07:11 8 ensure that the work performed by the prime
11:02:06 9 contractors and construction management. 11:07:14 9 contractors complied with the plans and
11:02:26 10 Q. Okay. 11:07:16 10 specifications?
11:02:34 11 A. The first page is a letter to Ted W. Baird, 11:07:16 11 A. Yes.
11:02:44 12 the City attorney, and it's transmitting a 11:07:23 12 Q. Okay, And if the work ofthe prime
11:02:47 13 construction management agreement for the City Hall 11:07:25 13 contractors did not comply with the plans and
11:02:47 14 Project. 11:07:30 14 specifications, what was Petra's obligation under the
11:02:53 15 Q. Okay. Is there anything else contained in 11:07:32 15 construction management agreement?
11:02:56 16 tab 2? 11:07 :37 16 A. .To reject the work and have it remedied so
11:03:03 17 A. Construction management agreement, dated 11:07 :40 17 that it did meet the plans and specifications.
11:03:06 18 August I, 2006. 11:07:52 18 Q. Okay. Now, the next sentence says, "In
11:03:11 19 Q. Okay. Have you seen that document before? 11:07:56 19 making such observations, the construction manager
11:03:12 20 A. Yes. 11:08:01 20 shall protect the owner from continuing deficient or
11:03:16 21 Q. Okay. When was the first time you reviewed 11:08:01 21 defective work."
11:03:19 22 that document? 11:08:03 22 Do you see that, sir?
11:03:22 23 A. Before I wrote my report. 11:08:04 23 A. I do.
11:03:29 24 Q. Okay. Did you make any notes in your 11:08:06 24 Q. Did I read that correctly?
11:03:31 25 review? 11:08:07 25 A. You did.
Page 217 Page 219
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Q. As Petra's expert, what did that mean Petra
was supposed to do?
A. Well, I think it is quite explicit in the
sentence that you read, that's what they were
obligated to do.
Q. Okay. And it goes on to say, "In making
such observations, the construction manager shall
protect the owner from continuing deficient or
defective work and from continuing unexcused delays in
the schedule."
Do you see that, sir?
A. Yes.
Q. Did I read that correctly?
MR. WALKER: Objection. You misread the
statement.
THE WITNESS: I've lost where you are reading.
Q. (BY MR. TROUT) Well, it is the same
sentence. It goes on to say, "In making such
observations, the construction manager shall protect
the owner from continuing deficient or defective work,
from continuing unexcused delays in the schedule, and
from overpayment to a contractor."
Did I read that correctly?
A. Yes.
Q. All right. Where it says, the construction
Page 220
manager shall protect from continuing unexcused delays
in the schedule, as Petra's expert, what does that
mean?
A. It means that they should coordinate the
work of the various general contractors in the manner
that allows the work to go forward in accordance with
the schedule to see that the overall structure is
completed on time as outlined in the master schedule.
Q. Okay.
A. And that at a quality that comports with the
anticipation in the general contractor's contract.
Q. I.e., in accordance with the plans and
specifications; correct?
A. Yes.
Q. All right. Now, in preparing your report,
were you aware that each prime contractor had a start
date in their contract?
A. Yes.
Q. And were you aware that each prime
contractor had a substantial completion date in their
contract?
A. Yes.
Q. And were you aware in preparing your report
that there was a liquidated damage provision in each






































































































contractor failed to meet the date of substantial
completion stated in the agreement?
. A. Yes.
Q. Okay.
A. Unless he was frustrated from starting his
work on the date specified by something on the project
that didn't allow the start up ofthe following
contractor's work.
Q. Okay. Well, we'll come back and talk about
that.
You were aware, were you not, sir, that in
the event that any prime contractor had an issue with
schedule, it was the prime contractor's responsibility
under the terms of the prime contract to make an
appropriate and timely request for adjustments to the
schedule?
A. Yes. That would be reasonable.
Q. And those requests would have to be in
writing; correct?
A. Yes.
Q. And they would have to be timely pursuant to
the prime contract as well; correct?
A. Yes.
Q. And if they weren't timely, they would be
waived in accordance with the prime contract, isn't
Page 222
that correct?
A. They would be reviewed before they were
waived. It wouldn't be an automatic waiver, I think.
Q. Well, is there some provision of the AlOI
general conditions that you as Petra's expert contend
supports what you just said?
A. I don't know whether it does or not.
Q. Okay. You would agree with me, however,
that the precise terms of the AlO I general conditions
would control the events surrounding either a request
or a waiver?
A. I would, barring exceptional events.
Q. Okay. Well, as we sit here today, given
your review in preparation and prior to the issuance
ofyour report, are you aware of some exceptional
event that somehow modified the specific provisions of
the AlO I general provisions applicable to every prime
contractor?
A. Not applicable to every prime contractor,
but I believe the masonry contractor had an
extraordinary situation that called for some
negotiation of the time versus a potential claim from
the contractor.
Q. Well, we'll come back to that.
MR. WALKER: How about a break, Kim?
Page 223
14 (Pages 220 to 223)
Associated Reporting Inc.
208.343.4004 006260





































































































         
    
 H          
        
   
          
     H 
       
        
  
     
  
      
      
 
        
    H      
         
    H  
        
        
     
     
  
        
  
 H      
         
 
        
         
          
      H   
         
  
          
      
        
  
  
 H       
          
    
  
        
        
 
  
         
         








































































































        
     
   
  
        
          
  H      H  
  
  H  'H      
 
         
          
       
          
        
 
      
         
  
  
          
    H   
  
         
        
  
  
        
         
 H        201 
        
     
         
        
      20    
        
   
      
         
         
         
        
 20        
 
       
        
      
         
  
       
       
  
     



















































MR. TROUT: Sure. Let's take five minutes.
(Recess taken from II:14 a.m. to II: 19 a.m.)
MR. TROUT: Back on the record.
Q. (BY MR. TROUT) Sir, you still have section
4.9 in front ofyou -- or 4.7.9.
A. I can get there very quickly. 4.7.9 is in
front ofme, yes, sir.
Q. All right. Again, directing your attention
to the next to the last sentence in paragraph 4.7.9,
it goes onto say that the construction manager shall
protect the owner from, "overpayment to a contractor."
Do you see that, sir?
A. Yes.
Q. Did I read that correctly?
A. Yes.
Q. All right. Based on your experience, ifa
prime contractor was subject to liquidated damages and
was requesting payment in full, would it be Petra's
responsibility to enforce in processing the pay
application the liquidated provision of the prime
contract?
A. Yes.
Q. And that would be one method ofpreventing





















































the essence clauses, are you not, sir?
A. lam.
Q. And time of the essence clauses like this
one are to be strictly enforced, isn't that correct?
MR. WALKER: Objection. Calls for a legal
conclusion.
THE WITNESS: Tbeyare to be strictly enforced
fairly.
MR. TROUT: All right.
Q. (BY MR. TROUT) Now, let's go back to--
well, when you use the term "fairly," you mean in
accordance with the contract document itself, don't
you, sir?
A. Yes.
Q. All right. Let's go back to your opinion,
if we can.
Do you have that in front ofyou?
A. My opinion?
Q. Yes, sir.
A. I do. I'm on page I of 12.
Q. Very good. I'd like to direct your
attention to the last full paragraph on I of 12, and
if you would read that to yourself silently and
signifY for me when you are done.



























1 Q. Now, turning your attention to the next page
2 of Exhibit No.2, the construction management
3 agreement.
4 A. You are talking about page 13?
5 Q. Yes, sir.
6 A. Yes.
7 Q. Directing your attention to section 5.1,
8 would you read that silently to yourself.
9 A. Iwill.
10 Q. And signifY when you are done, sir.
11 A. I have read it.
12 Q. Okay. Directing your attention to the last
13 full sentence, it says, "The time limits established
14 by the project schedule are of the essence and shall
15 not be exceeded by the construction manager without
16 the owner's.prior written consent."
17 Did I read that correctly?
18 A. Yes, you did.
19 MS. WALKER: Objection. It's an incomplete
20 section of the provision.
21 MR. TROUT: The objection is dully noted. That
22 is the only section I'm going to ask the witness
23 about, Counsel.
24 Q. (BY MR. TROUT) Now, Mr. Lemley, as Petra's




















































Q. All right. You say in the first sentence
that based upon the agreed scope, budget, project
size, schedule, and complexity, Petra agreed to a fee.
Do you see that, sir?
A. I do.
Q. Okay. Can you tell me where in Exhibits 86,
87, or 88 I can find your notes Or research relating
to the negotiation of the contract between the City
and Petra?
A. Ican't.
Q. Are there notes in your Exhibits 86, 87, and
88 in which you have documented the negotiations
between the City and Petra?
A. Not to my knowledge.
Q. Okay. So tell me, ifyou can, sir, what
work was Petra to have performed for the $574,000 fee?
A. It is spelled out in their scope ofwork,
which is clearly outlined in the contract.
Q. Well, let's break it down. Did you in the
course ofyour investigation determine whether or not
Petra had prepared any kind of take off or estimate
with respect to the $574,000 fee?
A. I'm not aware that they did any take off.
Take off is usually done by the general contractor in
his performance or tendering process when he is
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11:29:57 1 putting prices to performance of his work. 11: 34: 01 1 MR. TROUT: Is very simple.
11: 30: 01 2 Q. Okay. Well, Petra is a general contractor 11: 34: 03 2 Q. (BY MR. TROUT) What was the project
11: 30: 05 3 as well as a construction manager, isn't that correct? 11:34:05 3 described in the construction management agreement?
11: 30: 09 4 A. Petra is not a construction manager at risk. 11:34:12 4 A. It was to build an 80,000 square foot
11:30:10 5 They are an agent of the owner-- 11:34:21 5 building to Class A office building standards.
11:30:14 6 Q. And we'll come back to that. My question -- 11:34:24 6 Q. Anything else?
11:30:15 7 A. -- in this context. 11:34:29 7 A. Well, on the schedule that the client wanted
11:30:20 8 Q. Okay. My question though is, you are aware 11:34:30 8 it.
11: 30: 22 9 in addition to performing construction management 11:34:37 9 Q. Okay. Anything else?
11:30:26 10 services Petra is a general contractor as well; is 11:34:45 10 A. Well, they were to oversee the construction
11:30:27 11 that correct? 11:34:51 11 and the construction contractor's work, and deliver
11:30:28 12 A. I am aware of that, yes. 11:34:55 12 the building 80,000 square feet --
11: 30: 33 13 Q. All right. Would you expect that Petra as a 11:34:57 13 Q. Okay.
11:30:40 14 general contractor would have the skills to do an 11: 34: 58 14 A. -- on that basis.
11:30:44 15 estimate or take off of their services under the 11:35:02 15 Q. Let's examine your description very
11:30:46 16 construction management agreement? 11:35:03 16 carefully, can we?
11:30:49 17 MR. WALKER: Objection. Compound. 11:35:03 17 A. Yes, sir.
11:30:52 18 THE WITNESS: I believe they would have the 11:35:08 18 Q. All right. I'd like you to return to
11:31:00 19 skills to estimate the cost of services under a 11:35: 10 19 Exhibit No.2, ifyou would, please.
11:31:06 20 construction management contract. 11:35:10 20 A. Okay.
11:31:07 21 MR. TROUT: Okay. 11:35:13 21 Q. Do you have that front of you?
11:31:08 22 Q. (BY MR. TROUT) And as a construction 11:35:19 22 A. I have this thick binder and -- yes, I guess
11:31:12 23 manager, wouldn't Petra have the skills to estimate 11:35:24 23 that's Exhibit No.2. I keep looking for Exhibit 2 on
11:31:18 24 the cost of their services under this construction 11:35:27 24 the front of it, and I don't find it.
11: 31:23 25 management agreement? 11:35:31 25 Q. Well, you won't. Go to tab 2 in the binder
Page 228 Page 230
11:31:24 1 A. I believe they would. 11:35:33 1 that you are holding.
11:31:40 2 Q. All right. And based on your investigation 11:35:34 2 A. I'm there, sir.
11:31:46 3 as Petra's expert, it's my understanding that Petra 11:35:41 3 Q. All right. Now, tab 2 in the binder that
11:31:56 4 did not have any estimate of the cost for the services 11:35:45 4 you are holding is the -- contains the construction
11:32:02 5 they were going to provide under the fee portion of 11:35:46 5 management agreement.
11:32:04 6 this construction management agreement; is that 11:35:46 6 A. Yes.
11:32:06 7 correct? 11:35:51 7 Q. All right. And if! understand correctly,
11:32:08 8 A. I have no knowledge of that. 11:35:55 8 that's the contract that you're referring to on page I
11:32:15 9 Q. Okay. Well, ifMr. Bennett said, we didn't 11:35:58 9 of 12 ofyour opinion; is that correct?
11:32:21 10 prepare an estimate, you would accept that as face 11:35:59 10 A. That's my opinion, yes.
11:32:23 11 value, would you not? 11:36:04 11 Q. All right. So ifyou tum to tab 2, the
11:32:23 12 A. I would. 11:36:11 12 construction management agreement, would you show me
11:32:39 13 Q. Okay. So you go on to say that it's the 11:36:15 13 the specific languagewhere you say it's an 80,000
11:32:42 14 opinion of Lemley International that the agreed 11:37:29 14 square foot building.
11:32:45 15 compensation was reasonable for the project described 11:39:04 15 (Briefpause from 11:36 a.m. to 11:39 a.m.)
11:32:48 16 in the contract. 11:39:13 16 THE WITNESS: I don't see it in this document.
11:32:49 17 Do you see that, sir? 11:39:21 17 It may have been in the solicitation. I know it has
11:32:50 18 A. Yes. 11:39:25 18 been talked about from the time I have been engaged in
11:32:55 19 Q. Okay. Tell me, ifyou would, please, what 11:39:30 19 the project, but I'm not seeing it in this scope of
11:33:05 20 the project described in the contract was. 11:39:31 20 work.
11:33:08 21 A. It was an 80,000 -- 11:39:32 21 MR. TROUT: Okay.
11:33:10 22 THE WITNESS: Will you excuse me, please? 11:39:44 22 Q. (BY MR. TROUT) So as we sit here today, you
11:33:21 23 (Cell phone ringing.) 11:39:57 23 can't verify that an 80,000 square foot building was,
11:33:55 24 (Off the record.) 11:40:03 24 quote, the project described in the contract; correct?
11:33:58 25 THE WITNESS: The question, sir? 11:40:09 25 A. I can't find the reference to it in their
Page 229 Page 231
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, ,
11:40:11 1 scope ofwork. 11:44:26 1 construction management agreement --
11:40:13 2 Q. Okay. 11:44:27 2 A. Yes.
11:40:19 3 A. But I'm confident that we have seen either 11:44:33 3 Q. -- can you identify for me where you find a
11:40:31 4 in the solicitation for this tender or in another 11:44:37 4 reference to the Banner Bank building?
11:40:35 5 place that this was a tender to oversee the 11:44:39 5 A. It isn't in here.
11:40:45 6 construction of an 80,000 square foot building to 11:44:40 6 Q. Okay.
11:40:48 7 Class A office building standards. 11:44:43 7 A. It is an inquiry that I made myself.
11:40:52 8 Q. All right. So, let me ask you this 11:44:59 8 Q. All right. An inquiry of whom? Did you
11:41:01 9 question: Turning your attention to Exhibit Nos. 86, 11:45:01 9 hear me, sir?
11:41:09 10 87, or 88, is there anything in those exhibits that 11:45:04 10 A. I did. I was thinking about it, ifyou bear
11:41:19 11 you contend verifies an 80,000 square foot building as 11:45:04 11 with me.
11:41:25 12 the, quote, project described in the contract? 11:45:09 12 Q. Well, I apologize. You had told me --
11:41:30 13 A. I can't point you to it right now. I guess 11:45:12 13 A. Sometimes I can't remember names. But it
11:41:35 14 we'd have to study the volumes. 11:45:16 14 was the owner of the Banner Bank building who built
11:41:37 15 Q. SO you don't know? 11:45:20 15 it. He lives in Meridian someplace, and I cannot
11:41:38 16 A. No. 11:45:21 16 remember his name.
11:41:50 17 Q. Okay. Now, you say Class A standards; is 11:45:24 17 Q. Okay. And when did you make an inquiry of
11:41:51 18 that correct? 11:45:29 18 the owner of the Banner Bank building?
11:41:51 19 A. Yes. 11:45:33 19 A. Early on in my employment in this
11:41:59 20 Q. All right. Where do I find a document that 11:45:36 20 commission.
11:42:06 21 will tell me what a Class A standard building 11:45:49 21 Q. Okay. We'll come back to that.
11:42:07 22 contains? 11:45:52 22 A. It's Dennis something. I can't think of his
11:42:12 23 A. I think it would be necessary to consult 11:45:52 23 last name.
11:42:20 24 with real estate people who deal with building 11:46:12 24 Q. Okay. So let's tum to the next page of
11:42:22 25 standards. 11:46:17 25 your opinion.
Page 232 Page 234
11:42:31 1 Q. All right. So tell me what real estate 11:46:18 1 A. Yes.
11:42:36 2 person did you consult with prior to writing your 11:46:25 2 Q. In the first full paragraph ofpage 2 of
11:42:41 3 opinion in which is contained in Exhibit No.9 I? 11:46:26 3 12--
11:42:47 4 A. I didn't consult with any real estate -- 11:46:26 4 A. Yes, sir.
11:42:47 5 commercial real estate person. 11:46:37 5 Q. -- you state that, "It should be noted that
11:42:54 6 Q. Okay. So as we sit here today, would I be 11:46:41 6 Petra's scope ofwork does not include being the agent
11:43:00 7 correct in understanding that you can't tell me what's 11:46:44 7 of the owner in regard to the owner's architect,
11:43:05 8 contained in a Class A standard building without 11:46:47 8 Lombard-Conrad."
11:43:07 9 consulting with a real estate person? 11:46:47 9 A. Yes.
11:43:07 10 A. That's correct. 11:46:50 10 Q. "Petra was only required to act as the
11:43:20 11 Q. Okay. Did Mr. Bauer tell you that he had 11:46:54 11 owner's representative in regard to the construction
11:43:26 12 consulted with some real estate professional prior to 11:46:55 12 contracts."
11:43:28 13 the preparation of this report? 11:46:58 13 Did I read that correctly?
11:43:30 14 A. No, he didn't tell me that. 11:46:59 14 A. Yes, you did.
11:43:33 15 Q. Do you know ifhe did or not? 11:47:04 15 Q. Okay. Did you verify that in some fashion
11:43:36 16 A. I don't know that as an absolute. 11:47:06 16 before you wrote it?
11:43:38 17 Q. Okay. 11:47:09 17 A. Well, we looked at Petra's scope ofwork,
11:43:45 18 A. I do know that the reference to a Class A 11:47:20 18 and I didn't put them in as an agent to oversee the
11:43:52 19 office building is a building similar to the new 11:47:22 19 architect.
11:43:56 20 Banner Bank building, and that would have provided a 11:47:24 20 Q. Okay.
11:44:05 21 great deal of open space, and in that case, energy 11:47:26 21 A. There is a difference between having
11:44:10 22 efficiency. 11:47:32 22 authority over an organization and a duty to
11:44:14 23 Q. SO let me ask you this question: Turning 11:47:34 23 collaborate with it.
11:44:21 24 your attention to tab 2 in the binder to your 11:47:38 24 Q. Well, let's tum to Exhibit No.2, again, if
11:44:24 25 immediate right, which is Exhibit No.2, the 11:47:40 25 you would, please.
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2 Q. And ifyou would tum your attention to
3 paragraph 4.1, scope of services.
4 A. I'm happy to do that.
5 Q. All right. Would you read that section to
6 yourself silently.
7 (Briefpause from 11:48 a.m. to 11:50 a.m.)
8 MR. TROUT: Have you read it, sir?
9 THE WITNESS: I'm about three quarters ofthe way
10 through it.
11 Okay.
12 Q. (BY MR. TROUT) So for our record you have
13 just read section 4.1, scope ofservices in general
14 for Petra on this project; correct?
15 A. What I was actually reading was 4.41.
16 Q. All right. I'm going to ask you to read
17 4.1, scope ofservices.
18 A. Okay.
19 Q. SignifY for me when you are done, ifyou
20 would.
21 A. I have now read it.
22 Q. All right, sir. Now, ifI read your opinion
23 correctly, it says, "Petra was only required to act as
24 the owner's representative in regard to the



























1 opinion, paragraph 4.1 of the construction management
2 agreement mandates that Petra will manage and
3 coordinate the design for this project, isn't that
4 correct?
5 MR. WALKER: Objection. Lack of foundation. And
6 also asked and answered.
7 THE WIlNESS: It is correct as far as the
8 paragraph goes, yes.
9 Q. (BY MR. TROUT) Well, is there some other
10 paragraph in the construction management agreement
11 that removes that duty from Petra?
12 A. .I don't believe so.
13 Q. All right. Is there --
14 A. By the same token, I don't believe there is
15 a full assignment of responsibility for all of LCA's
16 work to Petra.
17 Q. Well, tell me, based on your expertise, what
18 managing and coordinating the design means.
19 A. Well, it means that in the event you're
20 given full access to the architect and his work, or
21 the engineer and his work, and you are making
22 decisions relative to that organization's work, they
23 then have a duty to contractually perform an





























2 Q. And you just read section 4.1 of the
3 construction management agreement, and it says, "Owner
4 has retained the construction manager to help it
5 achieve the objective set forth in section 3. I above
6 by managing and coordinating the design."
7 Do you see that language?
8 A. Yes.
9 Q. Pursuant to section 4.1 of the construction
10 management agreement, Petra was responsible for
11 managing and coordinating the design, isn't that
12 correct, sir?
13 A. As far as -- as far as 4.1 goes, I -- there
14 is a generally acknowledged fact that the people that
15 control payment, control the organization that is
16 working either for, against, or along side of, and
17 Petra had no knowledge or no control over LCA's
18 payment, but LCA, on the other hand, had full
19 responsibility to sign off on payment for the
20 construction contractors as well as Petra.
21 Q. Well, Mr. Lemley, I'm going to ask you my
22 direct question one more time. and I would ask you if
23 you would be so kind as to answer my direct question.
24 A. I will try.




















































Q. And this paragraph 4.1 says, "by managing
and coordinating the design and construction of the
project on behalf of the owner;" correct?
A. That's what it says, yes.
Q. And that's what it intended to have Petra
do, isn't that a fact, sir?
MR. WALKER: Objection. Calls for speculation.
Q. (BY MR. TROUT) It's what the contract says,
isn't it?
MR. WALKER: Objection. Argumentative.
THE WITNESS: That's what the contract says.
Q. (BY MR. TROUT) All right. And you would
expect as a construction expert that Petra would be
required to fulfill what the contract says its duties
are, wouldn't you?
A. Yes.
Q. Now, you just read paragraph 4.1; correct?
A. Yes.
Q. And if I take you back to the very first
page --
A. Of the --
Q. -- of your opinion, and take you down to the
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1 Q. -- you don't quote the first full sentence
2 ofparagraph 4.1, do you?
3 A. Idonot.
4 Q. Okay. Can you tell me why it is that you
5 chose in your report submitted to the Court in this
6 case not to include the full description ofPetra's
7 services, including the first full sentence of
8 paragraph 4.1 ?
9 A. Because it was my opinion, based on
10 conversations with Petra's on-site people and their
11 management that they felt they did not have control
12 over the architect that the City was, in fact, working
13 directly with the architect and not including Petra in
14 those discussions and that would have had the effect
15 allegedly -- if it's true -- and ifwhat they are
16 alleging is true, it would have had the effect of
17 undermining anything Petra would say to LCA.
18 Q. Well, what didyoudo prior to issuing your
19 opinion to veri/)' whether or not what you were told by
20 Petra's employees was true?
21 A. We studied the paper from the project that
22 we had available to us at the time, and it led us to
23 believe that because the architect was sitting outside
24 the umbrella that Petra was supposed to be putting




















































A. -- in what they wanted in the building, and
that's not unusual. And if the City had truly
intended Petra to be in the management of the
architect, they would have included in Petra's
responsibilities the need for Petra to approve the
architect's progress payments.
Q. SO tell me where I find in any written
document the need for Petra to approve payments to the
architect to fulfill their management of the design
for this project.
A. I know ofno such writing relative to this
project, but I do have 50 years ofworking in similar
situations in which there was an implied
responsibility for something and no direct statement
giving me the right to manage the engineer or the
architect.
Q. All right. So let's turn our attention to
tab 2 again, section 4.1.
A. I just happen to have it here.
Q. Is it your contention as Petra's expert that
the language of section 4.1, which says, "Owner has
retained the construction manager to help it achieve
the objectives set forth in section 3.1 above by
managing and coordinating the design," is not an




















































control of the architect and the architect's work.
Q. Well--
A. And on that basis, that would certainly have
neutered Petra.
Q. Well, let's talk about that, ifwe can. If
you turn to page 6 of 12.
A. Yes.
Q. Do you have that, sir?
A. I do.
Q. In the first full paragraph, you write,
"Petra began conferring with the owner and the
architect in September of2006." It looks to me like
Petra was included in meetings with the architect,
according to your report; isn't that correct?
A. In the beginning.
Q. Okay. It doesn't say anywhere in your
report that Petra was ever excluded from a meeting
with the architect, does it, sir?
A. No. And I would like to think that my
answer to your previous question didn't say that Petra
was excluded from the meeting. There are meetings and
there are meetings so, I guess it would all depend on
the substance of the meeting. But I do know that the




























1 MR. WALKER: Objection. Asked and answered.
2 THE WITNESS: The statement and the clause speaks
3 for itself, but I would like to see the language of
4 the architect's contract to see if they were
5 instructed to give full collaboration to Petra here.
6 Q. (BY MR. TROUT) Well, your report -- ifyou
7 turn to the second page of your transmittal letter,
8 which is Bates No. PETRA9693 in the bottom right hand
9 corner.
lOA. Now, what page are we at?
11 Q. I'm on the second page ofyour transmittal
12 letter. Not your opinion. Can you find that, please?
13 A. PETRA Bates No. 96945?
14 Q. No. 96939.
15 A. Well, I'm in the wrong place. I've found
16 it.
17 Q. All right. In preparation ofyour report,
18 according to your transmittal letter, you tell the
19 Court that you reviewed the contract between the City
20 and Petra as well as the City and LCA. That's
21 Lombard-Conrad; correct?
22 A. Yes.
23 Q. SO tell me what it was in your review of the
24 contract between the City and LCA from which you
25 concluded that LCA did not have a duty to cooperate
Page 243
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208.343.4004 006265



















































         
      
   
            
           
          
        
    
         
        
          
           
          
          
          
           
        
         
   ilY         
     
          
              
         
          



























        
 
         
  
          
       
  
      
   
        
        
          
        
       
    
        
         
      
          
         
 1         
           
           
















































































         
         
         
       
        
   
          
          
        
   
          
           
       
       
          
 
         
     
        
         
         
        
         
    ,"    
     
  
       
         
            
         
         
          
          
           
  
       
          
          
      
l     
          
  
         
         
          
           
   
   
             
          
           
  
     
Jack K. Lemley-VOL. II July 22, 2010 The City of Meridian v. Petra, Inc., et al.
,
12: 08: 11 1 with Petra in the management of the design for this 12:11:43 1 sir?
12: 08: 11 2 project? 12:11:51 2 A. It could be, but it could also be a
12:08:14 3 A. I didn't say they didn't have a duty to 12:11:56 3 representation ofa collaboration on a narrow issue
12:08:15 4 cooperate. I think they did. 12:12:02 4 and the overall relationship wasn't what was -- what
12:08:34 5 Q. Okay. Is it your contention as Petra's 12:12:03 5 existed in the narrow issue.
12:08:40 6 expert that you have seen any document which modifies 12:12:06 6 Q. Well, the owner's requirements isn't a
12:08:44 7 the construction management agreement and relieves 12:12:08 7 narrow issue, is it?
12:08:52 8 Petra of its express duty to manage and coordinate the 12:12:09 8 A. Ofcourse not.
12:08:55 9 design for this project? 12:12:13 9 Q. All right. So what you have written here is
12:08:57 10 MR. WALKER: Objection. Asked and answered. 12:12:17 10 that they were collaborating with respect to the
12:09:02 11 THE WITNESS: I don't know that I have a document 12:12:19 11 owner's requirements, isn't that correct.
12:09:11 12 that! can point to at this time. 12:12:21 12 MR WALKER: Objection. Misstates what the
12:09:11 13 MR. TROUT: Okay. 12:12:24 13 document says. Lack of foundation.
12:09:14 14 Q. (BY MR. TROUT) And if we turn back to page 12:12:25 14 MR. TROUT: Well, I'll claritY the question.
12:09:46 15 6 of 12 ofyour opinion, in Exhibit No. 91, you say, 12:12:29 15 Q. (BY MR. TROUT) You intended to tell the
12:09:51 16 "Petra began conferring with the owner and the 12:12:35 16 Court that Petra, the owner, and the architect were
12:09:54 17 architect in September of '06;" correct? 12:12:38 17 collaborating with respect to the owner's
12:09:55 18 A. Yes. 12:12:41 18 requirements, isn't that correct, Mr. Lemley?
12:09:58 19 Q. You then say, and I'm assuming you've 12:12:43 19 MR. WALKER: Objection. Lack of foundation.
12:10:05 20 verified, "that meetings were typically weekly and at 12:12:46 20 Misstates what the document says.
12:10:06 21 times more frequently." 12:12:48 21 THE WITNESS: I stand behind what the document
12:10:06 22 A. Yes. 12:12:56 22 says, and rest assured I will have investigated this
12:10:09 23 Q. Did you verifY that? 12:13:01 23 very carefully before I have to take it to the Court
12:10:14 24 A. I asked Mr. Bauer what was the frequency of 12:13:02 24 and swear to it.
12:10:16 25 the meetings, and he said, weekly. 12:13:05 25 Q. (BY MR TROUT) Well, you've already given
Page 244 Page 246
12:10:21 1 Q. And did he also say at times more frequently 12:13:07 1 this to the Court. Did you know that?
12:10:24 2 than weekly? 12:13:07 2 A. Yes.
12:10:27 3 A. He must have, because it's in here. I 12:13:12 3 Q. And you've already sworn to this as part of
12:10:29 4 didn't recall that but ... 12:13:14 4 an affidavit. Did you know that?
12:10:32 5 Q. All right. And did he say that those 12:13:15 5 A. Yes, I did.
12:10:36 6 meetings were between Petra and the owner and the 12:13:20 6 Q. SO are you telling me now that you didn't
12:10:41 7 architect as you have written in your opinion? 12:13:23 7 thoroughly investigate it before you gave it to the
12:10:41 8 A. Yes. 12:13:26 8 Court in the form of a sworn affidavit?
12:10:43 9 Q. All right. And then you say in your 12:13:29 9 A. I'm telling you that we investigated it as
12:10:47 10 opinion, "The owner's requirements were provided to 12:13:33 10 far as it was possible to investigate it at the time
12:10:52 11 LCA so that LCA could provide the design;" correct? 12:13:42 11 we signed the affidavit, and we have since then had
12:10:53 12 A. Yes. 12:13:45 12 significant new information provided us.
12:10:57 13 Q. All right. And you say, "The problems were 12:13:46 13 Q. Well--
12:11:01 14 overcome through collaboration at meetings;" is that 12:13:52 14 A. I don't know that it makes a major change to
12:11:02 15 correct? 12:14:03 15 our opinion in any way, but it has raised issues in
12:11:02 16 A. Yes. 12:14:07 16 our two days of deposition that I will be veri tYing
12:11:06 17 Q. Was that collaborated -- did you veritY that 12:14:08 17 carefully.
12:11:11 18 there was collaboration between Petra and LCA and the 12:14:11 18 Q. Well, tell me what it is in the new
12:11:14 19 owner? 12:14:18 19 information that you've received that raises any issue
12:11:17 20 A. I verified it with the minutes of the 12:14:23 20 with respect to whether or not you had the ability to
12:11:27 21 meetings and representations by Petra relative to the 12:14:28 21 veritY the collaboration between Petra and LCA at the
12:11:32 22 fact that they were in collaboration at various times 12:14:32 22 time you wrote this report.
12: 11 : 32 23 on the project. 12:14:41 23 A. IfI had the opportunity to interview
12:11:36 24 Q. And that kind of collaboration would be part 12:14:49 24 Lombard-Conrad, I would have a much better and
12:11:41 25 ofmanaging and coordinating the design, would it not, 12:14:58 25 insightful opinion about what this collaboration as
Page 245 Page 247
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1 opposed to management ofLCA by Petra.
2 Q. Well, let me ask you this, sir: What effort
3 did you make to interview Lombard-Conrad before you
4 signed your affidavit and signed this report?
5 A. I didn't make any effort to do that.
6 Q. All right. What prevented you from making
7 an effort to interview Lombard-Conrad beforeyou
8 signed your affidavit and signed this report?
9 A. Time constraints.
10 Q. Okay.
11 A. I do have other matters that I have to
12 attend to.
13 Q. Well, did you instruct Mr. Bauer to
14 interview Lombard-Conrad before this report was
15 written?
16 A. I told him to verify the statements made in
17 the report and to assure himself that they were
18 absolutely correct.
19 Q. Okay. So can you tell me why it is when
20 Mr. Bauer was verifying the statements made in this
21 report he failed to include the language of section
22 4.1 regarding the duty of Petra to manage and
23 coordinate the design?
24 MR. WALKER: Objection. Calls for speculation.
25 THE WITNESS: I would have to inquire of
Page 248
1 Mr. Bauer as to his state of mind at the time he wrote
2 that aspect of this or represented it to me so that I
3 included in that form in this report.
4 Q. (BY MR. TROUT) Well, you would agree with
5 me, would you not, sir, if we look at page 2 of 12 of
6 your opinion, the first full paragraph --
7 A. Yes, sir.
8 Q. -- where you write, "Petra was only required
9 to act as the owner's representative in regard to the
10 construction contracts," that does not comport with
11 section 4.1 of the construction management agreement,
12 does it, sir?
13 MR. WALKER: Objection. Asked and answered. And
14 also lack of foundation.
15 THE WITNESS: One of the things that led me to
16 believe that Petra didn't have a -- an absolute
17 responsibility to manage Petra's -- and Petra's design
18 is the fact that the contract for the architect was
19 held by Meridian and there was no assignment from
20 Meridian as to any specific aspect of that contract
21 being covered under Petra's responsibilities.
22 Q. (BY MR. TROUT) Well, you didn't say that in
23 your report, did you, sir?
24 A. I'm sitting here today trying to clarify the




















































1 Q. Well, Mr. Lemley, very directly, you did not
2 say anything about an assignment of the LCA contract
3 in your report; correct?
4 A. I did not.
5 Q. Okay.
6 MR. WALKER: Are we going to take a lunch break
7 sometime?
8 MR. TROUT: Yeah. I think now is a good time to
9 take a lunch break.
10 THE WITNESS: It seems to me on the face of it a
11 bright lawyer like yourself would have drawn that
12 conclusion without it having been written in ·the
13 report.
14 MR. TROUT: Well, I appreciate the compliment,
15 sir. I assume it was intended as one.
16 THE WITNESS: It was.
17 MR. TROUT: Good. Let's take our lunch break.
18 We'll be back here at 1:15.
19 THE WITNESS: We've had a couple days to get to
20 know one another.
21 MR. TROUT: Yes, we have. We'll be back at 1:15.
22 We'll go off the record.
23 (Recess taken from 12:20 p.m. to 1:23 p.m.)
24 MR. TROUT: Back on the record.
25 THE WITNESS: I want the record to show I did get
Page 250
1 a good lunch today. Tom was very generous.
2 MR. TROUT: That's good, sir. I hope you are
3 feeling well.
4 THE WITNESS: I am indeed.
5 Q. (BY MR. TROUT) Let's go to where we were in
6 your report. Exhibit No. 91, and let's go again to
7 page 6 of 12, if you would, please.
8 A. Well, let's see if! can do this. I'm doing
9 something wrong here. Have I got the right binder?
10 MR. WALKER: Yep.
11 Q. (BY MR. TROUT) You should be in Exhibit
12 No. 91 --
13 MR. WALKER: Oh, I think you might be in the
14 wrong binder.
15 THE WITNESS: All right. There we are. Now, we
16 got the right binder and the right section.
17 MR. TROUT: Let's let the record reflect that
18 Mr. Walker had to find the exhibit for the witness.
19 Q. (BY MR. TROUT) Mr. Lemley, turning your
20 attention in Exhibit No. 91 to page 6 of 12.
21 A. Okay. I have it.
22 Q. In the first full paragraph on page 6 of 12,
23 you write, "The owner's requirements were provided to
24 LCA."
25 Do you see that, sir?
Page 251
21 (Pages 248 to 251)
Associated Reporting Inc.
208.343.4004 006267



















































       
         b   
         
        
          
    b      
        
        
    
   
           
   
         
       
  
           
          
   
            
          
          
          
    
       
         
  
              
             
        
          
               
       
    
         
           
         
        
    
        
     
           
         
        
           
          
          
      
           
      
          




















































   
 
          
          
     
     
   
           
  
            
     
             
         
        -  
l   
        
         
     
         
       
           
    
           
      
         
       
            
  
         
          
   
      
            
           
         
           
          
    
          
   
           
   
          
         
         
           
         
           
   1   
            
         
  
       
  
     






































































































Q. All right. Utilizing Exhibits 86, 87, or
88, will you please identitY for me Lemley
International's verification for that statement.
A. Well, I can try. It's been a long time
since I've looked at this but -- that's Volume I --
Q. To your immediate right is Exhibits 86, 87,
or 88, which are the volumes you brought along with
you to your first deposition.
A. Yes.
(Briefpause from 1:26 p.m. to 1:30 p.m.)
THE WITNESS: Presumably the architect's contract
is in here, but I have no knowledge ofwhere it is.
Q. (BY MR. TROUT) Tell me why you are looking
for the architect's contract?
A. Well, that would -- the architect's contract
would relate who they were to work with and how they
got their instructions as to what the City ofMeridian
wanted.
Q. Well, that really wasn't my question. My
question was: Utilizing Exhibits 86, 87, or 88, can
you please identitY for me how you verified your
statement that, "The owner's requirements were
provided to LCA"?
A. I think it is fair to say that Mr. Bauer
Page 252
found the documentations, and I used COmmon sense that
an architect does normally take instruction from an
owner.
Q. Well, my question, sir, is: Did you
personally veritY the statement that "The owner's
requirements were provided to LCA"?
A. No.
Q. All right. And will you identitY for me in
either Exhibit No. 86, 87, or 88 where Mr. Bauer
verified that through a document?
A. Well, I can thumb through each of the pages.
I don't have any other way of finding such
verification.
Q. Well, this is your report, and they are your
documents. I have assumed that your familiarity with
them allowed you to sign this report; is that correct?
A. Not necessarily. I went through them, and
as I drafted the report, I did it in consultation with
Mr. Bauer, who found references, showed them to me. I
read them and incorporated some of these statements in
my report.
Q. SO is it your testimony under oath today
that Mr. Bauer showed you documents that verified







































































































Q. Okay. And is it your testimony under oath
today that those documents verifYing that quotation
are contained and Exhibits 86, 87, or 88?
MR. WALKER: Objection. Lack of foundation.
THE WITNESS: I don't know.
MR. TROUT: All right.
Q. (BY MR. TROUT) Well, did you not represent
to me in your first portion ofyour deposition that
Exhibits 86, 87, and 88 were all of the documents upon
which Lemley International relied upon in the
preparation of this report?
A. Yes. And I said also, we relied on
discussions that we had had with Petra and their site
people as well as their management organization.
Q. And what discussions did you have with
Petra's personnel that you didn't relate to me this
morning?
A. None that I remember at this time.
Q. Okay. So as we sit here today, you don't
have the ability to verify that there is documentation
which verifies that the owner's requirements were
provided to LCA; is that correct?
A. I can't personally tum to the document. It
would take several hours for me to go through all of
these documents to find the appropriate paper.
Page 254
Q. Okay. So let's tum to the next sentence in
page 6 of 12.
A. Yes.
Q. First full paragraph. You say the problems
were overcome through collaboration; is that correct?
A. Yeah. That is correct.
Q. Okay. Tell me each and every problem that
you contend was overcome through collaboration.
A. Well, the identification and removal of
hazardous waste, and the subsequent change order that
was issued, that was a collaborative effort between
City administration and Petra.
Q. Well, let me ask you this question: Is it
your contention as Petra's expert that hazardous waste
was part of the owner's requirements?
A. Yes.
Q. All right. Other than hazardous waste, what
other problems are you referring to in paragraph I on
page 6 of 12?
A. When you say paragraph 1, you're --
Q. I'm talking about the first full paragraph
on page 6 of 12. The one we've just been reading
from. The last full sentence --
A. This is the one following the bullet point?
Q. That's correct.
Page 255
22 (Pages 252 to 255)
Associated Reporting Inc.
208.343.4004 006268






































































































        
        
     
          
         
         
          
     
  
        
      
            
          
    
       
           
          
 
        
         
  f        
      
   
           
  
         
        
 
        
       
     
  
      f     
          
     
          
         
 
          
        
          
        
           
          
         
  
         
        





















































   
 
          
        
         
       
      
     
          
           
            
        
     
          
           
        
         
          
 .  
         
           
          
        
       
          
            



























          
    
  
        
       
     
         
      
       
        
        
    
          
        
      
  
        
          
    
     I   
        
           
     
         
   
  
     







































































































Q. The last full sentence says, "The problems
were overcome through collaboration." I want to know
what, other than hazardous waste, were the problems
that you identified which were overcome through
collaboration?
A. My experience with projects like this would
call for a construction manager and the owner's
representative to anticipate and work together to find
solutions to issues that were scheduled to be
encountered as they went forward. There was a clay
layer that it was agreed they -- they didn't want to
penetrate before the hazardous material was removed
from the site, that, plus a water table caused the
floor of the added basement to be raised four feet.
Those things were done in a collaborative way.
Q. Okay. Other than hazardous waste and a clay
layer, what other problems are you identit)ring in the
first full paragraph on page 6 of 12?
A. Well, I am aware that there was a
requirement for a clear span over the City Council
chambers so no columns would interrupt the people
attending a City Council meetings ability to see
everything going on in the room. And that -- that was
a change outside of the instruction that was given
Page 256
Petra when they undertook this commission, in addition
to trying to qualitY the buildings for LEED
certification, which was an added issue as well, and
all those -- or those issues would have to be talked
out and agreed between the parties to this that -- the
owner, the architect, and Petra.
Q. Okay. So let's talk about the clear span in
the council chambers.
A. Yes.
Q. Ifyou would, sir, ifyou would take the
binder, which has Exhibit No.2 in it, please. It is
the one immediately to your right, I believe.
A. Okay.
Q. And ifyou would turn to the second tab,
which is Exhibit No.2.
A. Yes.
Q. All right. This is the construction
management agreement?
A. Yes.
Q. Okay. Would you identitY for me in the
construction management agreement where it contains a
description for the City Council chambers.
(Brief pause from 1:42 p.m. to 1:43 p.m.)
THE WITNESS: I'm not sure that it is in black






































































































that may be exactly what I was trying to say, that
the -- there was a lot of the coordination issues that
were covered in discussions between City
representatives, the architect, and Petra.
Q. (BY MR. TROUT) Well, you said in your
testimony, if! understood you correctly, that the
clear span city council chamber was a change that was
different than what was contemplated in the
construction management agreement; is that correct?
A. That was my understanding.
Q. Okay. So show me in the construction
management agreement what was contemplated for the
city council chambers?
A. I can't show you the designs and
specifications, because they are not in that
construction management agreement.
Q. All right. Well, tell me what document you
looked at to determine what the original design for
the city council chambers was contemplated to be.
A. I can't do that.
Q. Why?
A. I have no recollection ofwhere I saw it.
Q. Okay. Do you have a recollection of seeing
it?
A. I have a recollection ofbeing advised that
Page 258
that was the case. Now, whether it was a document I
looked at or whether Mr. Bauer advised me, I can't
answer today.
Q. All right. Well, did Mr. Bauer tell you
what document he looked at to determine what the
original design for the city council chambers would
be?
A. No, he didn't tell me.
Q. All right. Did you ask him?
A. No, I didn't.
Q. Okay. And did you have a discussion with
respect to the city council chambers with any other
member ofyour staff?
A. No.
Q. Okay. Other than the hazardous waste, the
clay layer, and the city council chambers, and LEED
certification, can you tell me what other problems you
are referring to in the first full paragraph ofpage 6
of 12 ofyour opinion, which is Exhibit No. 91?
A. No.
Q. Okay. I'll ask that in a slightly different
way. Turning your attention, sir, back to page 2 of
12 ofyour report.
A. Yes, sir.
Q. In the second full paragraph, you say, "The
Page 259
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, .
13:48:46 1 project described in the Petra contract was simply 13:53:12 1 A. Yes.
13:48:48 2 never designed." 13:53:19 2 Q. All right, sir. Is the word, building,
13:48:50 3 Do you see that, sir? 13:53:25 3 utilized in Recital B in any fashion?
13:48:51 4 A. I do. 13:53:25 4 A. No.
13:49:04 5 Q. Okay. Tell me what you did to verifY that 13:53:36 5 Q. All right. So tell me, sir, what document,
13:49:07 6 the project described in the Petra contract was simply 13:53:42 6 other than the construction management agreement, do
13:49:10 7 never designed? 13:53:52 7 you rely upon for your repeated recitation in your
13:49:16 8 A. Well, Petra was led to believe that they 13:54:01 8 report that an 80,000 square foot building was
13:49:24 9 were to manage a relatively simple four-story, 80,000 13:54:06 9 contemplated by Petra?
13:49:41 10 square foot Class A office building, and LCA prepared 13:54:18 10 A. There was an agreement at the time that the
13:49:47 11 a design for a building consisting ofthree stories, 13:54:30 11 City and its administration selected a construction
13:49:53 12 plus a basement, total of approximately 100,000 square 13:54:36 12 manager to select one that had experience in building
13:49:57 13 feet. That was the difference between what Petra 13:54:43 13 buildings, and the interference, I think, is clear
13:50:04 14 thought they were being retained to manage versus what 13:54:48 14 that it was 80,000 square feet of standard Class A
13:50:07 15 was -- 13:54:53 15 office space. Now, that would be in a building, not a
13:50:09 16 Q. Well, let's take it -- 13:55:06 16 mechanical shop. So I think this is clearly a --
13:50:15 17 A. -- constructed and the LEED silver 13:55:11 17 representing a building, not a mechanical shop.
13:50:15 18 certification. 13:55:15 18 Q. Well, my question to you was, since the word
13:50:19 19 Q. All right. Let's take it one item ifwe 13:55:21 19 building isn't use in Recital B ofExhibit No.2, are
13:50:22 20 can, Mr. Lemley? 13:55:25 20 you relying on some other document for your conclusion
13:50:23 21 A. Any way you like. 13:55:32 21 that this was to be an 80,000 square foot building?
13:50:27 22 Q. This morning you were unable to locate any 13:55:45 22 A. I'm relying on the recital that says the
13:50:30 23 reference in the construction management agreement to 13:55:50 23 owner desires to abate and demolish the existing
13:50:33 24 an 80,000 square foot building. 13:55:56 24 structures on the site and develop a new city hall
13:50:34 25 Remember that? 13:56:04 25 facility thereon consisting of a four-story structure
Page 260 Page 262
-
13:50:37 1 A. I remember I had difficulty referring you to 13:56:09 1 with approximately 80,000 square feet of standard
13:50:44 2 it. It's in the recitals, not in the body of the 13:56:16 2 Class A office space. That says about as clearly as
13:50:47 3 contract, so ... 13:56:24 3 you can say that -- about what the owner wants in this
13:50:51 4 Q. All right. Let's turn to Exhibit No.2. 13:56:25 4 project.
13:50:56 5 And I'm assuming you learned that from Mr. Walker 13:56:33 5 Q. Well, based upon your experience, sir, can
13:50:59 6 during one of the breaks; is that correct? 13:56:42 6 you put 80,000 square feet of useful office space
13:51:00 7 A. It was. It is. 13:56:48 7 inside a building envelope that is only 80,000 square
13:51:13 8 Q. All right. So let's turn to Exhibit No.2. 13:56:49 8 feet?
13:51:19 9 Do you have that in front of you? 13:56:54 9 MR. WALKER: Objection. Lack of foundation.
13:51:36 10 A. Is it this binder here? 13:56:57 10 Also vague as to the use of the tenn, useful.
13:51:46 11 Q. Can you find the construction management 13:57:00 11 THE WITNESS: It would be very difficult.
13:51:49 12 agreement, Mr. Lemley? 13:57:03 12 Q. (BY MR. TROUT) It would be impossible,
13:51:51 13 A. Yes. I have it in front of me. 13:57:05 13 wouldn't it, sir?
13:52:09 14 Q. All right. So let's turn to the recitals. 13:57:07 14 MR. WALKER: Objection. Argumentative.
13:52:09 15 A. Yes. 13:57:10 15 THE WITNESS: Impossible is a very big word, and
13:52:16 16 Q. All right. And directing your attention to 13:57:14 16 I seldom accept that anything is impossible.
13:52:21 17 Exhibit No.2, Recitals B; construction management 13:57:15 17 MR. TROUT: Okay.
13:52:25 18 agreement. Would you read that silently to yourself. 13:57:19 18 Q. (BY MR. TROUT) Well, you know that this was
13:52:25 19 A. Yes. 13:57:26 19 intended to be a city hall; correct?
13:52:54 20 Q. And then indicate when you are done. 13:57:27 20 A. I did.
13:52:55 21 A. I'm finished. 13:57:30 21 Q. And based upon your experience, you know
13:52:58 22 Q. All right, sir. Would you agree with me, 13:57:34 22 that a city hall would have a city council chamber:
13:53:04 23 sir, that the specific language of Recital B is 13:57:35 23 correct?
13:53:10 24 "80,000 square feet of standard Class A office space." 13:57:35 24 A. Yes.
13:53:12 25 Did I read that correctly? 13:57:36 25 Q. All right. And it would have to have
Page 261 Page 263
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1 restrooms; is that correct?
2 A. Yes.
3 Q. And in order to be ADA compliant, it would
4 have to have elevators?
5 A. Yes.
6 Q. And stairwells?
7 A. Correct.
8 Q. All of those components would take up square
9 footage in the building footprint, would they not,
10 sir?
11 A. That's correct.
12 Q. And you can't use a stairwell for office
13 space, can you?
14 A. I wouldn't think so.
15 Q. And you can't use a restroom for office
16 space, can you?
17 A. I don't believe you could.
18 Q. Can you use an elevator shaft for office
19 space?
20 A. I haven't thought about it. I will think
21 about it.
22 Q. Well, thinking about it right now, do you
23 think an elevator shaft is useful office space?
24 MR. WALKER: Objection to the use of the term
25 "useful" as being vague.
Page 264
1 THE WITNESS: Depending on how large the elevator
2 is and how frequently it travels from the bottom of
3 its run to the top.
4 Q. (BY MR. TROUT) So you'd be okay in having
5 your office in an elevator shaft, is that what you are
6 telling the Court?
7 MR. WALKER: Objection. Argumentative.
8 THE WITNESS: I would not have a problem with
9 that. I've had my office at the bottom of the shaft
10 with an elevator in it that ran regularly.
11 MR. TROUT: Okay.
12 Q. (BY MR. TROUT) Where was that?
13 A. It was in the city of New York. I was in
14 charge of driving a 13-and-a-halfmile long tunnel.
15 We had 44 vertical shafts, and Shaft 7B located
16 along -- next to the Harlem River, I had an office at
17 the bottom of the shaft, and the elevator there, not
18 only hauled personnel, it hauled equipment up and down
19 the shaft, and I found the office quite satisfactory.
20 Q. Okay. Was your office within the envelope
21 of the shaft itself?
22 A. Yes.
23 Q. Oh. it was?
24 A. Yes.




















































1 A. I may have. I'll have to look.
2 Q. Would you please?
3 A. Iwill.
4 Q. I'd like to see that. Do you think having
5 an office at the bottom of the elevator shaft in a
6 city hall is an acceptable use of that space?
7 A. I would think it would be a stretch to call
8 it acceptable.
9 Q. Okay. Now, turning your attention to page 2
10 of 12 of your opinion again.
11 A. Yes, sir.
12 Q. In the first -- or excuse me, second full
13 paragraph,you say, "instead of standard Class A
14 office space."
15 Do you see that, sir?
16 A. No. Let me continue to look here.
17 Q. It's in the middle of the paragraph.
18 A. Yes. Go ahead.
19 Q. Would I be correct in understanding that a
20 city hall would, in addition to a council chamber,
21 likely have an exterior cladding of some kind?
22 A. Yes.
23 Q. Would it likely have a mechanical system?
24 A. Yes.
25 Q. Would it likely have an electrical system?
Page 266
1 A. Yes.
2 Q. Tell me, sir, you say that there were,
3 quote, special features; is that right?
4 A. Yes.
5 Q. Okay. So help me understand where it is
6 that I can find a written definition for standard
7 Class A office space, as you've used that term?
8 MR. WALKER: Objection. Asked and answered.
9 THE WITNESS: I suggested to you that a senior
10 commercial real estate person would be able to answer
11 that question better than I could.
12 MR. TROUT: Okay.
13 Q. (BY MR. TROUT) So tell me where I would
14 find in Exhibit No.2, the construction management
15 agreement, what was contemplated at the time it was
16 signed for the exterior cladding of this building.
17 A. I'm not sure that it had been specified at
18 that time.
19 Q. Okay. You say a 200-year exterior cladding.
20 Do you see that, sir?
21 A. I do.
22 Q. Will you show me in Exhibits 86, 87, or 88
23 where you verified that reference?
24 A. No, I can't show you that. That's something
25 that I would need to consult Mr. Bauer on.
Page 267
25 (Pages 264 to 267)
Associated Reporting Inc.
208.343.4004 006271












































































    
  
          
    
  
   
  
         
        
 
   
         
   
     
         
   
      
         
 
         
  
         
        
         
    
  
         
           
      
           
            
    
     
          
            
         
    
        
             
     l3-a -     
          
            
           
          
          
         
     
   
  ,  " 
   








































































































        
    
  
          
           
         
           
  
         
      
   
         
raph,        
  
     
        
        
    
         
         
        
  
        
  
        
  
  
         
      
  
         
         
         
      
         
         
      
   
          
       
         
        
          
  
        
     
   
           
     
         
         
  
     
Jack K. Lemley-VOL. II July 22, 2010 The City of Meridian v. Petra, Inc., et al.
, ,
14:04:08 1 Q. Okay. So would it be your testimony today 14:20:23 1 Q. Well, did you find some document upon which
14:04:18 2 that there is a document in Exhibit 86, 87, or 88 that 14:20:33 2 Petra relied in concluding what it is they thought was
14:04:24 3 defines what a 200-year exterior cladding is? 14:20:35 3 going to be built?
14:04:28 4 A. I'm not sure that there is a clear 14:20:36 4 A. No.
14:04:32 5 definition of it. I am certain that there was a 14:21:01 5 Q. Okay. Did you make any inquiry with
14:04:42 6 request for a 200-year exterior cladding, and that 14:21:07 6 Lombard-Conrad as to what plans and specifications
14:04:49 7 would then have to be discussed between the owner, the 14:21:14 7 existed as ofAugust I, 2006?
14:04:51 8 architect, and the construction manager. 14:21:14 8 A. No.
14:04:55 9 Q. Okay. How are you certain that there was a 14:21:25 9 Q. Okay. Did you, prior to signing this
14:05:00 10 request for a 200-year exterior cladding? Upon what 14 :21:36 10 report, review any plans and specifications for this
14:05:03 11 do you rely for that statement? 14:21:38 11 project?
14:05:03 12 A. Mr. Bauer. 14:21:51 12 A. No. Only the general description that I
14:05:07 13 MR. TROUT: Okay. Let's take a five-minute break 14:21:52 13 talked about previously.
14:05:09 14 and I think we'll move now. 14:21:56 14 Q. Okay. Turning your attention to the third
14:15:27 15 (Recess taken from 2:05 p.m. to 2:15 p.m.) 14:22:02 15 full paragraph that begins, "Petra prepared and
14:15:28 16 MR. TROUT: Back on the record. 14:22:03 16 submitted estimates."
14:15:37 17 Q. (BY MR. TROUT) Turning your attention 14:22:05 17 A. Yes, I see that.
14:16:01 18 again, sir, to page 2 of 12 ofyour report. 14:22:13 18 Q. All right, sir. Would you tell me, sir,
14:16:06 19 A. Where are you? 14:22:22 19 what, if any, document you relied upon to determine
14:16:32 20 Q. Exhibit 91, sir. 14:22:29 20 whether or not Petra performed value engineering, and
14:16:35 21 A. Exhibit 1. Exhibit 81. Is it in here where 14:22:35 21 could you identifY that for me out of Exhibits 86, 87,
14:17:27 22 the green tab is? There is 89, 90, 91. I'm getting 14:22:36 22 or88?
14:17:33 23 it now. Okay. I'm at Exhibit 91. 14:22:37 23 A. No.
14:17:37 24 Q. All right. Would you turn to page 2 of 12 14:22:40 24 Q. Why not?
14:17:41 25 of your report. 14:22:46 25 A. Because I worked through Mr. Bauer.
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14:17:41 1 A. Yes, sir. 14:22:58 1 Q. Okay. Can you tell me, as Petra's expert,
14:18:01 2 Q. All right. In the last -- well, second full 14:23:04 2 when value engineering was required?
14:18:06 3 paragraph, first sentence. We were just discussing 14:23:11 3 A. Value engineering should have been performed
14:18:16 4 the project described in the Petra contract. What, if 14:23:23 4 from the first day that any designs were received from
14:18:16 5 anything -- 14:23:34 5 the owner or the architect and improvements looked for
14:18:18 6 A. The last full paragraph? 14:23:48 6 that would save on the cost of the overall facility.
14:18:22 7 Q. No, sir. The first sentence of the second 14:23:52 7 Q. SO I understand you think that's what should
14:18:23 8 full paragraph. 14:23:56 8 have happened. What I want to know is as Petra's
14:18:29 9 A. Okay. It starts with LCA architects? 14:24:00 9 expert you have stated that "Petra prepared and
14:18:35 10 Q. No. The next paragraph down, ifyou would, 14:24:02 10 submitted estimates as well as performed the value
14:18:36 11 please. 14:24:07 11 engineering for the design provided by LCA at the
14:18:38 12 A. Oh, okay. The project described? 14:24:09 12 various design phases as required."
14:18:40 13 Q. Yes, sir. 14:24:11 13 Do you see that, sir?
14 :18:40 14 A. Yes, sir. 14:24:11 14 A. Yes.
14:18:53 15 Q. What, if anything, did you do to verifY what 14:24:15 15 Q. Did I read it correctly?
14:19:04 16 design existed as ofAugust '1st, 2006? 14:24:16 16 A. Yes.
14 :19:12 17 A. I inquired ofPetra's people and asked them 14:24:22 17 Q. All right. So tell me when, pursuant to
14:19:21 18 if they had the full design of the building. I was 14:24:28 18 Petra's contractual obligations, was value engineering
14:19:26 19 told, no, they had not. They had only the description 14 :24 :34 19 required?
14:19:32 20 as it is carried in our report. 14:24:43 20 A. From my perspective, it was required from
14:19:42 21 Q. Well, are you referring to the description 14:24:45 21 the day they signed the contract.
14:19:51 22 contained in the construction management agreement? 14:24:55 22 Q. Okay. So that may be from your perspective.
14 :20:00 23 A. I was relying pretty much on that and our 14 :25:00 23 My question is: Can you tell me from the documents in
14:20:07 24 conversations about what was built as opposed to what 14:25:05 24 Exhibits 86, 87, or 88 when value engineering was
14:20:09 25 they thought was going to be built. 14:25:11 25 required of Petra for this project?
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A. I don't have a recall of it.
Q. Okay. So is it your testimony, sir, that
you verified when value engineering was required
before you wrote this sentence in your opinion?
A. Yes. Mr. Bauer did all of the reference
work, and then he and I discussed the issues, and his
research comported with my beliefrelative to good
practice.
Q. Well, tell me what research Mr. Bauer did
with respect to this issue.
A. Well, he would research the contracts and
any communications between the owner and Petra with
regard to this.
Q. All right. And would I be correct in
understanding that all ofhis research is contained in
Exhibits 86, 87, and 88?
A. To the best ofmy knowledge, they are.
Q. All right. In the last full paragraph of
page 2 of 12, you say, "The project differs
significantly from the project described in Petra's
contract."
Do you see that language?
A. Yes.
Page 272
Q. Okay. So taking Exhibit No.2 in front of
you --
A. Yes.
Q. -- which is the construction management
agreement -- okay?
A. Yes, sir.
Q. I want you to identifY for me from Exhibit
No.2 each item that you used for your comparison and
conclusion ofsignificant difference.
A. Well, the recital, very specifically calls
out that there will be an 80,000 foot Class A type,
three story building --
Q. I'm going to stop you right there. Will you
please find for me in the recitals where it says
80,000 square foot building?
MR. WALKER: Objection. Asked and answered.
THE WITNESS: Well, I'm trying to find it right
now.
MR. TROUT: Okay.
THE WITNESS: I don't know where the recitals
are. Sorry, gentlemen, if I'm trying your patience.
I'm doing the best I can, and you will just have to be
patient with me -- unless you want to help me find the
recitals. Well, we just had it, and I don't know







































































































MR. TROUT: Well, no. This is your deposition,
Mr. Lemley.
THE WITNESS: Yes.
MR. TROUT: And we would like you to handle this
deposition by yourself, if you would, please.
THE WITNESS: Well, I will do that ifyou have no
concem for the time. All right. I have the recitals
in front ofme.
MR. TROUT: All right, sir.
Q. (BY MR. TROUT) And so tell me where in a
specific quote it says 80,000 square foot building?
MR. WALKER: Objection. Asked and answered.
THE WITNESS: Well, let's start with the fact
that it's going to be a new city hail. The owner
desires to abate and demolish the existing structures
on the site and develop a new city hall facility,
which would connote a building thereon consisting ofa
four-story structure with approximately 80,000 square
feet of standard Class A office space and related
improvements with surface parking.
Now, your question, sir?
Q. (BY MR. TROUT) Yes, sir. You would agree
with me, would you not, that it simply does not say
this is going to be an 80,000 square foot building in
Page 274
total?
A. Yes. I would agree with that.
Q. All right. Now, tuming your attention to
the construction management agreement again, tell me
the first item in the construction management
agreement that you rely upon for your conclusion in
your opinion that the project differs significantly
from the project described in Petra's contract?
A. I will rely on paragraph B ofthe recitals.
That recital does not say that this building would
have to accommodate all of the City administration, in
fact, they could be in the process ofdeveloping
parallel for part of the administration. This says,
consisting ofa four-story structure with
approximately 80,000 square feet.
Q. Ofoffice space; correct?
A. Of standard Class A office space.
Q. All right. So tell me what other
description, exclusive of Recital B, that you rely on
in the construction management agreement for your
conclusion that the project differs significantly from
the project described in Petra's contract.
A. 1 can't do that now. I'd have to read the
whole of the agreement again.
Q. Okay. So as we sit here today, you are
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14:34:16 1 unable to do it; is that correct? 14:52:58 1 Q. All right. Turning your attention to the
14:34:20 2 A. I'm able to do it if) re-read the 14:53:03 2 fourth paragraph that commences with the phrase, the
14:34:20 3 agreement. 14:53:08 3 work under C002, do you see that, sir?
14:34:25 4 Q. Well, then I'm going to ask you to re-read 14:53:08 4 A. I do.
14:34:29 5 the agreement and find those provisions that you think 14:53:14 5 Q. Could you read the first two sentences in
14:34:33 6 describe the project in Petra's contract. 14:53:20 6 that paragraph silently to yourself.
14:34:35 7 A. Okay. I'd be happy to do that. 14:53:20 7 A. Yes.
14:47:04 8 (Briefpause from 2:34 p.m. to 2:47 p.m.) 14:54:36 8 Q. Tell me when you are done, please.
14:47:07 9 THE WITNESS: I pretty well read it. Now, will 14:54:38 9 A. All right. I've read the first two
14:47:13 10 you restate your question? I've forgotten that. 14:54:38 10 sentences.
14:47:14 11 MR. TROUT: Sure. 14:54:44 11 Q. All right. You say in the second sentence,
14:47:22 12 Q. (BY MR. TROUT) Please identifY for me 14:54:51 12 "There was no point in the project when Petra or the
14:47:25 13 within the construction management agreement, other 14:54:55 13 City could say that the project described in the
14:47:40 14 than Recital B, each of the items in the description 14:54:57 14 contract was complete."
14:47:46 15 of the project in Petra's contract that you contend 14:54:59 15 Do you see that, sir?
14:47:51 16 changed. 14:55:00 16 A. Yes.
14:48:35 17 A. I think -- well, there was 20,000 square 14:55:04 17 Q. All right. Did I read that correctly?
14:48:43 18 feet ofbuilding added under ground, which would have 14:55:04 18 A. Yes.
14:49:02 19 had significant cost connected with it. 14:55:13 19 Q. All right. Would you please again tum to
14:49:10 20 Q. Well, let's make sure we understand. Where 14:55:16 20 the construction management agreement, which is
14 :49:16 21 in Exhibit No.2, the construction management 14 :55:21 21 Exhibit No.2 in front ofyou.
14 :49:26 22 agreement, does it say that one of the stories isn't a 14:55:23 22 A. Yes, sir.
14:49:28 23 basement? 14:55:30 23 Q. And would you show me where in the agreement
14:49:31 24 A. I can't point to anything in the 14:55:40 24 that Petra or the City was required to say that the
14:49:38 25 construction management agreement that says one of the 14:55:48 25 project described in the contract was complete before
Page 276 Page 278
14:49:44 1 stories is a -- is an underground story or basement. 14:55:54 1 Petra would be required to seek the authorization for
14 :49:52 2 Q. Okay. And where in the construction 14:56:10 2 extra work.
14:49:58 3 management agreement does it say what the total square 14:58:47 3 A. In my review, I can't see a clause that says
14:50:04 4 footage of the building will be -- that will house 14:58:47 4 that.
14:50:12 5 80,000 square feet of standard Class A office space? 14:58:54 5 Q. All right. Is there some other document
14:50:24 6 A. It does not elaborate on the statements that 14:59:06 6 that you rely upon for your contention that Petra or
14:50:30 7 are contained in paragraph B of the recitals. 14:59:14 7 the City had to say the project described in the
14:50:45 8 Q. All right. So other than paragraph B, point 14:59:23 8 contract was complete before Petra needed to seek
14:50:50 9 out for me what is described in the Petra contract, 14:59:31 9 authorization for the claimed extra work?
14:50:56 10 Exhibit No.2, that you contend changed. 14:59:35 10 A. I can't point to anything, and I think Petra
14:51:02 11 A. Well, I contend that the -- putting one 14:59:43 11 had an obligation to notifY the owner when they became
14:51:07 12 story underground is a change and a significant 14:59:50 12 aware that there was a change to the contract that
14:51:07 13 change. 14:59:54 13 should be covered by a change order.
14:51:12 14 Q. Okay. Other than that contention, which 15:00:16 14 Q. Okay. Let's tum again to page 3 of 12 in
14:51:19 15 isn't stated in the document itself, is there anything 15:00:19 15 your report.
14:51:28 16 stated in the Petra contract that you contend changed, 15:00:19 16 A. I'm there.
14:51:33 17 other than your reference to Recital B? 15:00:26 17 Q. Okay. It says in the very last full
14:51:35 18 A. Not that I can suggest today. 15:00:31 18 paragraph, "The City was consistent in that they did
14:51:44 19 Q. Okay. Let's tum our attention to page 3 of 15:00:36 19 not issue formal change orders to Petra, which would
14:52:20 20 12 of your report, please. 15:00:39 20 clearly authorize added work until the work was
14:52:24 21 A. My report is 91, I guess? 15:00:40 21 complete."
14:52:40 22 Q. Yes, sir. It is. 15:00:42 22 Do you see that, sir?
14:52:44 23 A. Okay. What page do you want me to go to? 15:00:42 23 A. Yes.
14:52:48 24 Q. Three of 12, please. 15:00:47 24 Q. Did I read it correctly?
14:52:48 25 A. Yes, sir. 15:00:47 25 A. Yes, sir.
Page 277 Page 279


























   





























        
          
  
           
          
       
         
         
          
        
    
         
       
           
          
  
         
          
       
         
        
            
  
         
         
  
          
        
          
          
          
          
         
          
           
       
         
         
  
        
          
          
        
        
           
      
        
      
            
      
    
  
   
 
         
         
         
    
          
      
   
         
         
  
          
            
          
    
      
   
         
   
          
       
       
    
           
            
         
  
          
   
            
  
         
           
           
         
       
           
           
           
        
            
   
    
          
          
          
         
  
      
   
       
    
  
     




















































Q. And you utilized Change Order No. I as your
example; is that correct?
A. Yes.
Q. Who prepared Change Order No. I?
A. I'm not sure whether Petra did or the City.
Q. All right. Well, this suggests that you
knew when you wrote this report that it was prepared
by the City, doesn't it?
A. Well, it can be read that way, yes.
Q. Well, isn't that what you intended, sir?
A. Yes.
Q. All right. But would I be correct in
understanding that before you wrote this report, you
didn't verilY who prepared Change Order No. I?
A. That would be a correct assumption.
Q. All right. And if Petra prepared Change
Order No. I, and they were late submitting that to the
City, that would make a significant difference in this
aspect of your report, wouldn't it, sir?
A. Yes, sir. It would.
Q. And if Petra was late in preparing change
orders and didn't prepare them until after work was
already performed by the prime contractors, is it your
contention as a construction manager that that's good



























1 to do it, but that there were at times mitigating
2 circumstances when changes need to be pushed forward
3 in order to maintain a critical item that was
4 fundamental to the schedule.
5 Q. All right. So tell me which change orders.
6 ifany, that were prepared late by Petra on this
7 project were subject to the mitigating facts that you
8 just stated.
9 MR. WALKER: Objection. Lack of foundation.
10 THE WITNESS: Well, obviously the Change Order 01
11 was such a change order. That had to be -- the work
12 had to be done with some dispatch in order to allow
13 the substructore to the building to move forward and
14 subsequently the steel and the frame for the building,
15 which were all on critical path positions in the
16 schedule.
17 Q. (BY MR. TROUT) Tell me what the critical
18 path is.
19 A. Well, I haven't studied the schedule for
20 some time, but it certainly leads through the
21 foundation work into the main structure of the
22 building, and then the problem of closing the building
23 in so that interior work could be done after weather
24 turned against the program.



























1 A. I think the good practice for a construction
2 manager is to notifY their client as soon as they
3 become aware ofa potential change that there is the
4 existence ofa potential change. Now, it normally
5 takes some time to put the details together to
6 finalize a change, and that would have to be approved
7 by their client.
8 Q. Do you understand, Mr. Lemley, that the A201
9 general conditions for the prime contractors on this
10 project required that change orders be approved before
11 the work was to be performed?
12 A. Yes. That was -- that clause is a little
13 short sided. There are times when changed work needs
14 to be completed before all of the procedural hoops can
15 be jumped through because of the need to maintain the
16 schedule.
17 Q. Well, that really wasn't my question. My
18 question, sir, was: You are aware, are you not, that
19 Petra's responsibility was to prepare change orders
20 and have them approved in advance of work being
21 performed on those change orders by the prime
22 contractors pursuant to the A201 general conditions;
23 correct?
24 A. I believe -- I believe I answered that. I




















































Lemley International has performed some kind of
schedule analysis for this project?
A. I would be amazed if Mr. Bauer hadn't looked
carefully at the schedule. The schedule is the most
fundamental element ofa construction project to
understand.
MR. TROUT: Okay. Let's go off the record for a
moment.
MR. WALKER: Can we take a break?
MR. TROUT: Sure.
(Recess taken from 3:09 p.m. to 3:15 p.m.)
MR. TROUT: Back on the record.
(Deposition Exhibit No. 612 marked.)
Q. (BY MR. TROUT) Mr. Lemley, I'm going to
hand you what has been marked as Exhibit No. 612.
MR. TROUT: And I'm going to apologize, Counsel.
I haven't made extra copies. I'll make some at the
break.
Q. (BY MR. TROUT) Do you recognize the
handwriting on Exhibit No. 612?
A. I think it's probably mine.
Q. All right. And I'm going to represent to
you that these documents in No. 612 were provided to
us in electronic format pursuant to the notice of
deposition duces tecum under which you originally
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1 appeared and under which you had represented to me
2 that all of the notes related to this project were
3 going to be provided.
4 Do you recall that, sir?
5 A. Yes.
6 Q. Okay. You'll notice on the face ofExhibit
7 No. 612--
8 A. Yes.
9 Q. -- that there have been portions ofthis
10 document covered with something in order to preclude
11 our seeing it.
12 Do you recognize that?
13 A. Well, I don't, no. I thought I had
14 described earlier today that I had given -- my normal
15 activity in my office is to keep a pad on my desk, and
16 as issues come up, then I generally write notes to
17 remind myself, and I think when Mr. Bauer sorted these
18 out, he didn't redact everything that wasn't germane
19 to this case.
20 Q. SO did you instruct Mr. Bauer to redact
21 these documents?
22 A. I told him to sort the documents out and
23 send you all the documents that had to do with the






















































Q. Did you verify prior to signing the
affidavit and this report that the contaminated soil
work was completed in May of2007?
A. To the extent that Mr. Bauer reviewed and
verified that to me, yes, I checked to see.
Q. Okay. Now, what does it mean when you say,
to the extent that Mr. Bauer reviewed something and
verified it to you?
A. It means that he has read and studied the
issue and represents to me that what is in this
paragraph is what he found.
Q. Okay. Now, did you review Change Order
No. I prior to preparing your report?
A. No.
Q. Whynot?
A. I didn't think it was germane to the report.
Q. Okay. And help me understand why Change
Order No. I wasn't germane to the report?
A. Because it was extra work, and it was -- had
a significant -- significantly different thrust as
opposed to the building itself, which I thought was
the primary point of the dispute between the parties,
and that the contaminated soil was clearly recognized



























1 Q. Well, did you give him some instruction to
2 redact portions of the notes that you made?
3 A No, I did not.
4 Q. SO that was Mr. Bauer's decision on his own?
5 A Well, he may have had a -- he's had a reason
6 to do what he did, but I don't know what it is.
7 Q. All right. But these are your notes, your
8 handwriting; correct?
9 A. Yes.
10 Q. Okay. If! could see the exhibit for just a
11 moment, sir?
12 A. Oh, sure.
13 Q. Thank you.
14 MR. TROUT: Let's go off the record for just a
15 moment.
16 (Off the record.)
17 MR. TROUT: Back on1he record, please.
18 Q. (BY MR. TROUT) .Turning your attention,
19 again, to page 3 of 12 of your report.
20 A. Yes, sir.
21 Q. In the last full paragraph, second sentence,
22 you say, "Change order No. I for the management of
23 contaminated soil work was issued September 7 even
24 though the work was completed in May of'07."



























1 Q. Okay. So let's tum to page 6 of 12 for a
2 moment.
3 A. Okay. I'm there, sir.
4 Q. Okay. So you say in the middle of the last
5 paragraph, "That the soil removal delayed the framing
6 ofthe building."
7 Do you see that, sir?
8 A. Yes, I do see it.
9 Q. Okay. So in order for us to understand what
10 you did, let me ask you the following questions: Can
11 you tell me what framing you're referring to?
12 A. The steel structure that supports the
13 building.
14 Q. All right. And can you tell me who the
15 contractor was for the steel structure?
16 A. I believe it was Rule Steel.
17 Q. All right, sir. And what was Rule Steel's
18 contractual start date?
19 A. I don't know.
20 Q. Okay. Prior to your signing your affidavit
21 and issuing your report, did you verifY what Rule
22 Steel's contractual start date was?
23 A. No.
24 Q. Okay. With reference to Exhibits 86, 87,
25 and 88, can you tell me today what Rule Steel's start
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15:27:02 1 date was? 15:34:54 1 interior work could be carried forward.
15:27:11 2 A. No. I would have to go back and study the 15:34:59 2 Q. All right. Is it your contention as Petra's
15:27:17 3 schedule and detennine it from that. 15:35:05 3 expert that the soil removal was the only delay that
15:27:23 4 Q. Okay. Would you agree with me, sir, that 15:35:12 4 affected the mason?
15:27:28 5 Petra was responsible for setting the schedule? 15:35:12 5 A. I don't know.
15:27:30 6 A. I would agree with that. 15:35:24 6 Q. Okay. Is it your contention that the soil
15:27:34 7 Q. Okay. Would you agree with me, sir, that 15:35:30 7 removal is the only delay that affected the framing?
15:27:41 8 Petra was responsible for setting the start dates in 15:35:33 8 A. I doubt it.
15:27:50 9 the prime contracts in accord with Petra's schedule? 15:35:37 9 Q. Well, tell me why you doubt that.
15:27:52 10 A. Yes. With the knowledge that they had at 15:35:40 10 A. Because there was a lot ofbuilding design
15:27:54 11 the time they set the schedule. 15:35:46 11 that was still under way during this period, and the
15:28:19 12 Q. Okay. And if the contaminated soil was 15:35:53 12 framing would be -- would have to be modified as the
15:28:29 13 completed in May of2oo7, Rule Steel's work would not 15:35:57 13 design change.
15:28:33 14 be impaired if they were contractually required to 15:36:07 14 Q. Well, did you veritY in any fashion whether
15:28:39 15 start in June of2007; correct? 15:36:22 15 there were any design changes which modified the frame
15:28:44 16 A. There is another step in that process, and 15:36:26 16 before you wrote this report?
15:28:49 17 that's to construct the foundations about which the 15:36:32 17 A. Yes, but I don't -- I don't recall the
15:28:50 18 framing would rest. 15:36:35 18 specifics of the subject.
15:28:57 19 Q. Okay. And did you veritY prior to writing 15:36:45 19 Q. Well, tell me what design changes you think
15:29:02 20 your report when the foundation construction was 15:36:50 20 you verified prior to writing this report?
15:29:04 21 started. 15:36:55 21 A. The design changes that I think I verified
15:29:04 22 A. I didn't. 15:36:57 22 prior to writing this report?
15:29:08 23 Q. Okay. Did somebody else? 15:37:01 23 Q. Yes, sir.
15:29:09 24 A. Mr. Bauer did. 15:37:01 24 A. None.
15:29:12 25 Q. Okay. Tell me when the foundation 15:37:07 25 Q. Okay. Tell me the design changes that you
Page 288 Page 290
15:29:16 1 construction started? 15:37:14 1 had Mr. Bauer veritY before you wrote this report.
15:29:20 2 A. Mr. Bauer is not with me. I don't •. I 15:37:18 2 A. I referred him to the schedule, and from the
15:29:22 3 don't .. my memory doesn't have it. 15:37:28 3 schedule, he was to extract delayed activities or
15:29:32 4 Q. Okay. Tell me, based upon what you have 15:37:33 4 completion dates and track back the reason for those
15:29:46 5 written here, how long Rule Steel was delayed from its 15:37:45 5 delays. And undoubtedly there was some design issues
15:29:51 6 anticipated start date. 15:37:49 6 connected with some of the delays.
15:29:56 7 A. Well, I guess I'll have to study it a bit. 15:37:52 7 Q. And do you know what those issues were?
15:32:52 8 Q. Please do. 15:37:55 8 A. No. IfI did, I'd tell you.
15:32:52 9 (Briefpause from 3:29 p.m. to 3:32 p.m.) 15:38:11 .9 Q. All right. So tell me, when did the masons
15:32:55 10 THE WITNESS: I think I would have to look at the 15:38:15 10 actually begin work on the project?
15:33:01 11 schedule relative to the critical path to determine 15:38:19 11 A. I believe in August sometime.
15:33:06 12 the potential for lost time. 15:38:24 12 Q. All right. And what was their first
15:33:37 13 Q. (BY MR. TROUT) Well, that's exactly what 15:38:27 13 activity?
15:33:47 14 Petra would have to have done in the spring of2007; 15:38:33 14 A. Well, they had to erect scaffolding.
15:33:48 15 correct? 15:38:38 15 Q. All right. And what was the next activity?
15:33:48 16 A. Yes. 15:38:53 16 A. They had to wrap the building.
15:33:59 17 Q. All right. And what, if anything, did you 15:38:56 17 Q. And what does that mean?
15:34:06 18 do to veritY whether or not Petra did that? 15:39:02 18 A. To waterproof the interior of the building
15:34 :11 19 A. I did nothing except instruct Mr. Bauer to 15:39:12 19 so that the grout would .. moisture would not migrate
15:34:17 20 be sure that we understood the critical path for the 15:39:18 20 through the sheeting into the main structure of the
15:34 :25 21 project and that these dates were proper dates. 15:39:21 21 building and its finishes.
15:34 :31 22 Q. Okay. Which dates are you referring to? 15:39:34 22 Q. I may have asked you this, and I'll
15:34:34 23 A. I'm referring to all of these dates, 15:39:39 23 apologize ifI have. Can you tell me whether anything
15:34:43 24 particularly that influence the completion ofthe city 15:39:43 24 except contaminated soil affected the mason's
15:34:50 25 hall primarily, and the ability to close it in so that 15:39:44 25 schedule?
Page 289 Page 291
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15:39:45 1 A. I said I don't know. 15:45:31 1 taken to lay that many bricks in the better weather
15:40:20 2 Q. Okay. Can you tell me when the mason was 15:45:40 2 . that they would have been able to work in without
15:40:25 3 supposed to begin their work pursuant to Petra's 15:45:45 3 having interference from other contractors and the
15:40:28 4 master schedule to this project? 15:45:54 4 weather and money that they spent to physically warm
15:40:29 5 A. No. 15:45:57 5 their scaffolding to the point that they could, in
15:40:43 6 Q. Turning your attention to page 7 of 12. 15:45:58 6 fact, lay bricks.
15:40:43 7 A. Yes, sir. 15:46:04 7 Q. Okay. And ifyou were representing the City
15:40:50 8 Q. Can you tell me whether TMC made a written 15:46:12 8 ofMeridian in defense ofa claim like that, tell me
15:40:54 9 claim for added costs on this project? 15:46:15 9 what you would do to analyze who was responsible for
15:40:55 10 A. I don't believe they did. 15:46:17 10 the delay.
15:41:19 11 Q. Okay. Can you tell me whether or not TMC 15:46:20 11 A. Well, I'd start at the foundation and work
15:41:37 12 actually incurred any added costs for inefficiency? 15:46:20 12 up.
15:41:41 13 A. The fact that they did not tum in a claim 15:46:24 13 Q. Okay. And tell me what your analysis would
15:41:44 14 would suggest that they felt comfortable with the' 15:46:30 14 consist of, starting at the foundation and working up?
15:41:48 15 productivity that they had achieved in doing the work. 15:46:37 15 A. This is all a hypothetical --
15:41:54 16 Q. SO let me re-ask the question so we can be 15:46:45 16 (Cell phone ringing.)
15:41:55 17 more specific. 15:46:50 17 THE WITNESS: I've got to excuse myself for just
15:41:59 18 Would I therefore be correct in 15:46:52 18 a minute.
15:42:07 19 understanding that based on your review, TMC did not 15:46:53 19 MR. TROUT: We'll go off the record.
15:42:12 20 incur added costs for inefficiency? 15:51:53 20 (Recess taken from 3:46 p.m. to 3:51 p.m.)
15:42:14 21 MR. WALKER: Objection. Lack of foundation. 15:51:56 21 MR. TROUT: Let's go back on the record.
15:42:20 22 THE WITNESS: That is not what I said. I said 15:52:09 22 Q. (BY MR. TROUT) In preparing your report,
15:42:34 23 the fact that TMC did not tum in a claim for the loss 15:52:17 23 can you tell me what documents you relied upon to
15:42:42 24 ofproductivity would suggest that they felt 15:52:22 24 determine what activities were undertaken by Petra
15:42:46 25 comfortable with the performance that they were able 15:52:28 25 with respect to the administration of the TMC
Page 292 Page 294
15:42:51 1 to achieve. 15:52:30 1 contract?
15:42:51 2 MR. TROUT: All right 15:52:36 2 A. The information that we were given by the
15:42:57 3 Q. (BY MR. TROUT) So tell me the specific 15:52:45 3 Petra organization and what we -- what documents we
15:43:08 4 things that you contend Petra did in administering the 15:52:53 4 had that we could read and that included a contract
15:43:17 5 TMC contract What items did Petra actually do? 15:53:16 5 and -- and documents that Mr. Walker and the Petra
15:43:21 6 A. Well, I think the relationship between Petra 15:53:18 6 folks sent us.
15:43:31 7 and TCM [verbatim] was one of trust and that Petra 15:53:20 7 Q. Well--
15:43:43 8 monitored TCM's work carefully aud was satisfied that 15:53:28 8 A. I think there is a good record of those we
15:43:52 9 any loss in TCM's productivity might have translated 15:53:32 9 could develop and provide you.
15:44:03 10 into a completion date that wasn't met and that there 15:53:36 10 Q. Well, what I'm asking you to do as Petra's
15:44:08 11 may have been liquidated damages that Petra concluded 15:53:41 11 expert witness is tum your attention to Exhibits 86,
15:44:21 12 were better not euforced as opposed to enforcing a 15:53:47 12 87, and 88 and identifY for me the specific documents
15:44:30 13 liquidated damages and then having TCM go to somebody 15:53:53 13 upon which you relied in forming your opinion about
15:44:37 14 like me to build a claim against the Meridian City 15:54:08 14 Petra's work in administering the TMC contract?
15:44:43 15 Hall, which I felt -- and I believe in my last 15:54:11 15 A. Well, I would have to say it wasn't a matter
15:44:49 16 deposition with you I said that had they come to me, I 15:54:16 16 of relying on single documents or single pieces of
15:44:54 17 felt confident I could have developed a very solid 15:54:21 17 paper. It was more a matter of relying on the
15:44:59 18 claim and collected a substautial amount of money, and 15:54:27 18 approach that we saw in the paper and gaining
15:45:01 19 I still feel that way. 15:54:33 19 confidence that Petra, in fact, knew what they were
15:45:05 20 Q. Tell me how much you think you would have 15:54:42 20 doing and were not fighting with the City of Meridian
15:45:06 21 collected. 15:54:49 21 or the architect and that the subcontractors work was
15:45:08 22 A. Maybe a million-and-a-half 15:54:58 22 going forward in a rational way. That's how we drew
15:45:13 23 Q. Tell me how you make that calculation. 15:55:01 23 these conclusions, not on a single piece of paper.
15:45:22 24 A. It would all relate to TCM's nonnal 15:55:05 24 Q. Well, I didn't ask you whether you drew it
15:45:26 25 business. the nonnallength of time it would have 15:55:07 25 on a single piece ofpaper.
Page 293 Page 295
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15:55:10 1 A. Okay. Well, then -- I answered you then. 16:04:09 1 attorneys got mixed up into it, and then it turns into
15:55:13 2 Q. I asked what specific documents did you rely 16:04:17 2 an adversarial position and carries on that way now.
15:55:17 3 on in drawing that conclusion? 16:04:21 3 There are minutes of meetings. There are
15:55:20 4 A. Those three binders that we brought to you. 16:04:34 4 invoices. There are all sorts of normal activities
15:55:24 5 Q. Okay. I'd like you to tum your attention 16:04:43 5 that are carried on, and they are discussed in
15:55:30 6 to Exhibits 86, 87, and 88, which are the three 16:04:49 6 meetings -- stucco samples, dock only; reader board
15:55:34 7 binders, and I'd like to have you identitY for me 16:04:55 7 location; railroad right-of-way; plaza medallion is a
15:55:38 8 which documents within each of those binders you 16:05:01 8 go, cost and contract; city clock, awaiting on
15:55:44 9 relied upon for your opinion stated on page 7 of 12 of 16:05:11 9 location and size; power to planters, per Christmas
15:58:13 10 your report. 16:05:19 10 lights north west comer. That seems to me to be a
15:58:20 11 A. 88 -- 16:05:25 11 very ordinary and normal type of discussion and the
15:58:25 12 Q. When you say, 88, what do you mean, sir? 16:05:31 12 way you go through to see that the work gets done in
15:58:29 13 A. I mean I see in there that there was a 16:05:35 13 an agreeable fashion between the parties.
15:58:34 14 normalized communication back and forth until it 16:05:47 14 So, I can't point to one document. If there
15:58:47 15 became mired in legal discussion at which time it 16:05:52 15 are, say, 60 in there, I would say that more than half
15:58:54 16 turned into a legal process, I was concerned about the 16:06:02 16 are what I relied on in drafting our report.
15:59:01 17 construction part of it, not the litigation at that 16:06:11 17 The only thing that would change my mind is
15:59:10 18 time, and we were looking at -- 16:06:21 18 if it's found to be a -- a fraud that was perpetrated
15:59:13 19 Q. Well, what specific document in Exhibit 16:06:30 19 on Petra. This $12,200,000 number just flew out of
15:59:18 20 No. 88, your notebook, are you relying on? 16:06:34 20 the air. Was Meridian government trying to
15:59:22 21 A. I said I was relying on all of them. 16:06:42 21 misrepresent to their constituents or trying to suck
15:59:24 22 Q. Every single document? 16:06:46 22 in these contractors to a situation where they could
15:59:28 23 A. Yes. In the context of the total problem, 16:06:50 23 sue them?
15:59:31 24 I'm relying on the general tone of all these 16:06:56 24 Q. Is it your contention that the City of
15:59:34 25 documents. 16:07:00 25 Meridian committed some kind of fraud?
Page 296 Page 298
15:59:38 1 Q. Is there any specific document directly 16:07:07 1 A. I said I speculated that. I didn't make
15:59:44 2 related to TMC that you rely upon? 16:07:08 2 that statement for the record.
15:59:51 3 A. I don't have a specific document that I rely 16:07:11 3 Q. Well, you are on the record right now. Are
16:00:16 4 on relative to any of this, except that there is a -- 16:07:15 4 you contending that the City ofMeridian was involved
16:00:29 5 a series ofcommunications with contract change 16:07:20 5 in some kind of fraud related to Petra?
16:00:44 6 orders -- it has the mayor's name on it -- and TMC's 16:07:21 6 A. No.
16:01:19 7 invoices, and a contract change order -- 16:07:26 7 Q. Do you have any facts upon which you contend
16:01:52 8 One of the things that frankly has puzzled 16:07:33 8 that the City of Meridian conducted some kind of
16:02:06 9 me enormously is the fact that Petra was given a 16:07:44 9 fraudulent activity related to Petra?
16:02:13 10 $12,200,000 dollar budget before they were given any 16:07:44 10 A. No.
16:02:22 11 designs and instructed that they had to meet that 16:07:47 11 Q. Are you claiming in some fashion, based on
16:02:28 12 budget. And from the beginning of the project, there 16:07:49 .12 your expertise and investigation in this case, that
16:02:43 13 seemed to be no respect for that $12,200,000 number. 16:07:53 13 the City ofMeridian conducted some kind ofactivity
16:02:48 14 They seemed to be working themselves more toward a $20 16:08:00 14 that was fraudulent with respect to Petra?
16:02:54 15 million project. 16:08:08 15 A. I'm contending that the City ofPetra -- the
16:02:58 16 Q. Well, would you explain to me, sir, how your 16:08:19 16 City of Meridian created a circumstance where Petra
16:03:04 17 last comment answers my question ofwhat specific 16:08:27 17 was contracted to manage a job without having been
16:03:10 18 documents within Exhibit No. 88 you're relying on in 16:08:35 18 given all the tools that they needed to oversee and do
16:03:16 19 support of the conclusious stated on page 7 of 12 of 16:08:42 19 the job, and the fact that -- from my reading, I see
16:03:17 20 your opinion? 16:08:50 20 nothing that suggests that the City of Meridian had
16:03:21 21 A. I told you, sir, that I was relying on all 16:08:58 21 any concern about the cost of the project after they
16:03:32 22 of these documents that were being exchanged between 16:09:02 22 signed the construction management ab'feement with
16:03:37 23 the various contractors and Meridian approved by the 16:09:12 23 Petra. They -- they may not have perpetrated a fraud,
16:03:45 24 architect, and it suggests to me that the work was 16:09:22 24 but they certainly did not do their duty to their
16:04 :04 25 being carried on in an orderly manner until the 16:09:34 25 constituents in terms ofmanaging this project.
Page 297 Page 299
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16:09:38 1 They let the money float out there until it 16:13:35 1 modifications of the prime contracts allowed unless
16:09:44 2 got to $20 million. Nobody accepted any value 16:13:38 2 they were in writing and signed by the prime
16:09:47 3 engineering. It was a game of gotcha. 16:13:43 3 contractor and by the City ofMeridian?
16:09:52 4 Q. Well, what does that mean? What does a game 16:13:49 4 A. Except the City ofMeridian could go to the
16:09:56 5 ofgotcha mean? What professional definition of that 16:14:00 5 architect and tell the architect to incorporate some
16:10:02 6 do you have based on your experience as a construction 16:14:04 6 new feature into the work, and that would then back
16:10:04 7 management expert? 16:14:07 7 down on the construction manager and the general
16:10:14 8 A. Well, it's a situation where you draw 16:14:08 8 contractors.
16:10:21 9 somebody into a circumstance to do certain activities 16:14:12 9 Q. And the general contractors had a right
16:10:38 10 that are purported to be one way, and when it starts, 16:14:18 10 under their contracts to request appropriately in
16:10:39 11 suddenly the game changes. 16:14:21 11 writing changes in contract time and contract value;
16:10:44 12 Q. Is it your contention as Petra's expert that 16:14:22 12 correct?
16:10:51 13 the City ofMeridian and its staffwas more 16:14:23 13 A. They did, yes.
16:10:56 14 experienced in the construction of the Meridian City 16:14:30 14 Q. All right. And if they failed to do that in
16:11:01 15 Hall Project than Petra and its staff? 16:14:33 15 the appropriate fashion, would you agree with me that
16:11:05 16 A. No. That's not -- that is not my 16:14:37 16 it was Petra's responsibility to enforce the terms and
16:11:05 17 contention. 16:14:39 17 conditions of the prime contract for the benefitof
16:11:10 18 Q. Is it your contention that Petra is an 16:14:42 18 the City ofMeridian?
16:11:13 19 unsophisticated construction manager? 16:14:45 19 A. To the extent that they had the authority to
16:11:14 20 A. That's not my contention either. 16:14:50 20 do that They did not, as I said, have the authority
16:11:20 21 Q. Is it your contention that Petra expressed 16:15:09 21 to manage the Lombard-Conrad architectural firm. They
16:11:32 22 to you in the conversations that you had with Petra 16:15:18 22 hadn't been given that power. So the -- the nicest
16:11:36 23 key personnel that they had been deceived in some way 16:15:24 23 thing I can say about the City of Meridian is that
16:11:38 24 by the City ofMeridian? 16:15:28 24 they are incompetent to build a new city hall.
16:11:42 25 A. Nobody has suggested that to me from Petra 16:15:34 25 Q. Well, that's interesting. Tell me what it
Page 300 Page 302
16:11:45 1 or from any other source but -- 16:15:40 1 is in the documentation that you have read that
16:11:46 2 Q. Is it your-- 16:15:45 2 provides the foundation for your analysis of the
16:11:55 3 A. -- it is my normal way of considering 16:15:57 3 competence of the City ofMeridian personnel?
16:12:06 4 situations where I am being asked to opine that I 16:15:59 4 A. In the first instance, they set the
16:12:13 5 understand exactly what happened, and I can honestly 16:16:07 5 organization up wrong. In the second instance, when
16:12:22 6 say in this situation I don't understand what actually 16:16:14 6 they did hire what was a competent architect and a
16:12:27 7 happened in the construction of that city hall that 16:16:21 7 competent construction manager, they didn't marry them
16:12:30 8 drew the cost to $20 million. 16:16:25 8 together with an assignment of the architect's
16:12:34 9 Q. All right. That's fair. Let me ask you 16:16:37 9 contract to Petra or vice versa.
16:12:38 10 this question, Mr. Lemley: Is it your contention that 16:16:42 10 Q. Okay. So where would I find authoritative
16:12:45 11 Petra had the unilateral right to modifY substantial 16:16:45 11 literature in the construction industry that would in
16:12:49 12 completion dates for prime contractors on this 16:16:48 12 your-view support your contention that the City of
16:12:50 13 project? 16:16:55 13 Meridian had to assign its contract with LCA to Petra
16:12:54 14 A. Not without approval of the owner. 16:17 :02 14 in order to appropriately structure this transaction?
16:12:58 15 Q. All right And is it your contention that 16:17:07 15 A. That's an over simplification ofmy
16:13:07 16 Petra obtained the approval of the City of Meridian in 16:17:17 16 position. The element ofthis that makes it
16:13:11 17 writing for the modification of any substantial 16:17:28 17 unworkable from a primary standpoint is the fact that
16:13:14 18 completion date for any prime contract on this 16: 17 : 34 18 the City of Meridian didn't have on staff people that
16:13:15 19 project? 16:17:42 19 were adequately experienced to represent them in the
16:13:19 20 A. I haven't read all the correspondence yet, 16:17:49 20 management of all these contracts and Petra had only
16:13:23 21 so I don't know whether that was papered properly or 16:17:53 21 so much authority. There had to be somebody that
16:13:24 22 not. 16:17:58 22 could reconcile the design with the construction
16:13:25 23 Q. Do you understand -- 16:17:58 23 problems.
16:13:27 24 A. But I am going to find out. 16:18:02 24 Q. Well, that would seem to be something that
16:13:31 25 Q. Do you understand, sir, that there were no 16:18:11 25 an experienced construction manager like Petra could
Page 301 Page 303
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immediately recognize, wouldn't you agree?
A. I would agree.
Q. Okay. And you said just a few minutes ago
that there was nothing that gave Petra the authority
to manage the architect; is that correct?
A. I said that to have properly expected Petra
to manage the architect, there should have been an
assignment from the City to Petra that gave them a
legal authority to manage the work of the architect.
Q. Okay. So ifI tum your attention to page I
of 12 of your report--
A. Yes. All right. I'm there.
Q. -- and I ask you to direct your attention to
the fifth full paragraph where you quote the Petra
contract. Read that silently to yourself and signify
for me when you are done.
A. I'm done.
Q. All right, sir. Is it your contention as
Petra's expert witness that the language from the
contract that says, "Petra is to do all things or when
appropriate require the architect to do all things
necessary, appropriate, or convenient to achieve the
end result desired by the owner,"that that language
doesn't give Petra the authority to manage the
architect on behalf of the City of Meridian?
Page 304
MR. WALKER: Objection. Asked and answered.
THE WITNESS: There is a -- an issue here, and
that's -- there is nothing in here about the City's
direct management of the architect, and the
instructions that the architect gets -- does the
contractor get the instructions simultaneously so they
can be aware ofwhat is appropriate and convenient to
achieve the end results desired by the owner, included
but not limited to those tasks set forth in Article 4.
Q. (BY MR. TROUT) Sir, I'm going to ask you my
question one more time.
A. And I'll answer it one more time, and then
I'm going home.
Q. Is it your contention that the language that
we just read in paragraph 5 on page I of 12 does not
grant Petra the authority to manage the architect for
this project?
A. It's--
MR. WALKER: Objection. Asked and answered.
THE WITNESS: It's ambiguous.
MR. TROUT: All right.
Q. (BY MR. TROUT) Well, tell me, sir, what
language would you have recommended based on your
professional experience to allow the City to authorize







































































































A. I would have assigned the architect's
contract to the construction manager along with a
close communication as to what the City actually
required and let the construction manager manage the
architect rather than have somebody wandering through
the architect's office every week or so to give them a
new instruction.
Q. And who was it from the City ofMeridian
that you think was wandering through the architect's
office every week or so to give them a new
instruction?
A. In the first instance, probably the
purchasing manager, but I don't think it would be
confined to one person. I think it would be virtually
anybody who this morning had an interest in something
that went to the architect's office.
Q. Is it your contention that that's exactly
what happened in this case?
A. 1didn't say exactly. That's your word.
Q. No. Is it your contention that those facts
occurred in this case?
A. It's my contention that it's likely that
that's the way the architect's contract was
administered outside of what Petra -- what
Page 306
administration Petra gave them.
Q. Well, what administration did Petra provide
for the architect?
MR. WALKER: Objection. Asked and answered.
THE WITNESS: I think in the last day-and-a-half
I've answered that question, and I think that answer
should suffice.
MR. TROUT: Well, I understand Counsel's
objection, but you are under an obligation to answer
the question, even if you have to answer it again,
sir.
Q. (BY MR. TROUT) So please tell me what·
administration do you contend that Petra exerted in
its performance of its contract with respect to
Lombard-Conrad?
MR. WALKER: Objection. Asked and answered.
THE WITNESS: It had weekly meetings with the
architect, and they provided the architect, the
general contractor's billings, and the architect had
to approve those, so that was a regularized contact.
Q. (BY MR. TROUT) Is it your contention that
LCA approved every Petra billing?
A. It is my contention that they approved the
bulk of them, yes.
Q. No my question was: Is it your contention
Page 307
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Corrections Made: Yes__No__
Subscribed and sworn to before me this, _
VERIFICATlON
State of Idaho.
My Commission Expires: 10-28-2010








Notary Public for Idaho
24 Residing at , Idaho.




5 I, JACK K. LEMLEY, being first duly sworn on
6 my oath, depose and say:
7 That I am the witness named in the foregoing-
8 deposition taken on the 22nd day ofJuly, 2010,
9 consisting ofpages numbered 168 to 31 I,inclusive;
10 that I have read the said deposition alld know the
11 contents thereof; that the questions contained
12 therein were propounded to me; that the answers to
13 said questions were given by me; and that the answers
14 as contained therein (or as corrected by me therein)









2 STATE OF IDAHO)
) ss.
3 COUNTY OF ADA )
4
5 I, JANET FRENCH, Certified Shorthand Reporter and
6 Notary Public in and for the State of Idaho, do hereby
certify:
8 That prior to being examined, the witness named
9 in the foregoing deposition was by me duly sworn to
10 testify to the truth, the whole truth, and nothing but
11 the truth;
12 That said deposition was taken down by me in
13 shorthand at the time and place therein named and
14 thereafter reduced to typewriting under my direction,
15 and that the foregoing transcript contains a full,
16 true and verbatim record of said deposition.
1 7 I further certify that I have no interest in the
18 event of this action.
19 WITNESS my hand and seal this day of
20 ,2010.
:: 'JN~"~
23 CSR, RPR and Notary
Public in and for the
(The deposition concluded at 4:28 p.m.)
(Signature requested.)
yes. Good day.
that LCA approved every Petra billing?
A. No.
MR. TROUT: Okay: 'We are going to adjourn for
the day. We will coordinate with Mr. Walker for an
appropriate time to complete this deposition.
Mr. Walker, I'm going to ask that you
provide us with the unredacted copies of documents
from Mr. Lemley's files.
THE WITNESS: Those files are certainly open for
your review on anything that relates to the
PetraIMeridian situation, but there are certain notes
on there that relate to other projects I'm doing --
MR. TROUT: Well--
THE WITNESS: -- and those will be redacted.
MR. TROUT: With all due respect, kind sir, you
have the right to preserve confidentiality, but we
will ask that the unredacted files be cumulated into
some privileged log, and we will ask the Court to
determine whether or not what has been redacted
relates to this project or not without deference to
the judgment of your staff.
THE WITNESS: That's fine with me.
MR. TROUT: Good. That's good.
Thank you, Mr. Lemley. You have a good day.
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
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J. DAVID NAVARRO. etertc '
ByKATHY BIEHL
0EPlSI'I . '" I
.". '''''0'_0- '''i' .'.,~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
AMENDED NOTICE OF HEARING RE:
PLAINTIFF CITY OF MERIDIAN'S
MOTION TO DISMISS (IDAHO TORT
CLAIMS ACT)
TO: THE ABOVE NAMED DEFENDANT AND ITS COUNSEL OF RECORD:
PLEASE TAKE NOTICE, that the hearing on Plaintiffs Motion to Dismiss which is
currendy scheduled to be heard on Wednesday September 15, 2010 at the hour of 3:30p.m. is hereby
vacated pursuant to the agreement between Court and Counsel, and will be heard on Thursday
September 16, 2-010 at the hour of 3:00 p.m. before the Honorable Ronald J. Wilper. The
hearing is scheduled at the Ada County Courthouse located at 200 W. Front St., Boise, ID, 83702.
AMENDED NOTICE OF HEARING RE: PLAINTIFF CITY OF MERIDIAN'S
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DATED this 13th day of September, 2010.





I HEREBY CERTIFY that on this 13th day of September, 2010, a true and correct copy of



















AMENDED NOTICE OF HEARING RE: PLAINTIFF CITY OF MERIDIAN'S
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A.








J. DAVID NAVARRO, Clerk ..
By KATHY BIEHL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MOTION IN LIMINE RE:
EXPERT TESTIMONY OF JACK K.
LEMLEY
J
COMES NOW the City of Meridian (hereinafter referred to as "the City"), by and through
its counsel of record, the law firm of Trout Jones Gledhill Fuhrman Gourley, P.A., and hereby
moves this Court pursuant to Rules 7(b) and 26(e) of the Idaho Rules of Civil Procedure, for an
order in limine to exclude testimony and documents ofJack K. Lemley.
This motion is based on the pleadings, records and files in this case and the Plaintiffs
Memorandum in Support of its Motion in Limine Re: Expert Testimony ofJack K. Lemley and the
Affidavit of Kim J. Trout dated September 13, 2010.
Oral argument is requests on this motion and is currendy scheduled for September 27,2010
at 1:30 p.m.
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DATED this 13th day of September, 2010.






I HEREBY CERTIFY that on this 13th day of September, 2010, a true and correct copy of




800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION IN LIMINE RE:
EXPERT TESTIMONY OF JACK K.
LEMLEY
The Plaintiff City of Meridian (hereinafter referred to as the "City"), by and through its
counsel of record, the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this
Memorandum in Support of its Motion in Limine re: Expert Testimony ofJack K. Lemley.
As part of the evidentiary record in this matter on the pending motions for summary
judgment, the Defendant Petra Incorporated (hereinafter referred to as "Petra") submitted the
AffIdavit of Jack K. Lemley dated April 30, 2010. Putting aside the lack of a timely, advance
disclosure of Mr. Lemley as an expert witness, the truly troubling aspect of Mr. Lemley's AffIdavit is
that it appears not to be the expert testimony of Mr. Lemley, but rather the expert testimony of the
combined corporate entity that is Lemley International. There is no authority under the rules for a
consulting fIrm to assimilate the efforts of its various employees into a combined opinion of one
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
OF JACK K. LEMLEY -1
006287
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representative, in this case Mr. Lemley. For this reason, the City should be entitled to an order in
limine prohibiting Mr. Lemley from acting as the conduit of the assimilated, collective opinions of
Lemley International.
ARGUMENT
A review of the Affidavit of Jack K. Lemley dated April 30, 2010 reveals that a substantial
portion of the foundation for his purported expert opinions, as well as the expert opinions
themselves, are derived not from his own independent analysis but rather those of the employees of
his company, Lemley International. For example, Mr. Lemley admits that his opinions were assisted
in the formulation by "various [unnamed] employees of Lemley International as well as his own,
self-qualified "expert in the field of construction, construction management, and engineering"
Richard K. Bauer. (Lemley Aff., ~ 4-6.) As Mr. Lemley states, "all of the opinions contained herein
are based upon interviews conducted by me and Mr. Bauer and upon our review of the pertinent
documents, which we have discussed in detail." (Lemley Aff., ~ 7.) (Emphasis added.) The Lemley
Affidavit then proceeds to detail the various individuals, documents, and sites that either Mr. Lemley
or Mr. Bauer, or others, interview, reviewed, or viewed, without any identification as to which one
undertook which action.
Thus, in reviewing the foundation for Mr. Lemley's expert opmlOns, the City is left
completely in the dark about who undertook which action in the preparation of Mr. Lemley's
ultimate opinion that "... Petra exercised ordinary and reasonable care ... " (Lemley Aff., ~ 15.)
Thus Mr. Lemley's expert opinion is admittedly, to some degree, in reliance upon the interviews of
various individuals conducted by others as well as other individuals review of documents and sites.
The City is left without any disclosure as to whether, for example, Mr. Lemley is relying upon an
interview he conducted, a transcript of an interview that was conducted by Mr. Bauer or Mr. Bauer's
account of an interview he conducted. Additionally, as Mr. Lemley's Affidavit discloses that his
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
OF JACK K. LEMLEY - 2
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opinions are generated as a result of his collaboration with Mr. Bauer, the City is unable to discern
which opinions are Mr. Lemley's and which are those of Mr. Bauer.1
In fact, given the attempted qualification of Mr. Bauer by Mr. Lemley within his affidavit, it
1S not only a question of what information served as the foundation for the opinions to be
expressed, but whether in fact Mr. Lemley is the one presenting the expert testimony in this matter.
At its most basic, it is apparent that Petra is seeking to disclose Lemley International, not Mr.
Lemley, as the expert witness in this matter. However, there is absolutely no authority which would
permit a witness to provide expert testimony as the designee for an entity. To allow Mr. Lemley to
be qualified as an expert witness in this matter would essentially be to permit Mr. Lemley to offer
the combined expert opinions of both himself and Mr. Bauer. While the Idaho Rules of Evidence
provide some latitude to the qualification and disclosure of an expert witness, that latitude does not
extend so far as to make the rules of evidence disappear entirely in the preparation and presentation
of expert testimony as would be the case if Mr. Lemley were to testify as an expert witness in this
matter.
Mr. Lemley's expert opinion is not based upon his own analysis, or the expression of his
own opinion, but rather represents the collective assembly, review and development of at least one
identified, and numerous other unidentified, individuals at Lemley International. The disclosure of
Mr. Lemley's opinion wholly fails to comply with any aspect of I.R.E. 703 and should not permitted
to be presented at the trial of this matter
1 While not yet complete, the deposition of Mr. Lemley has revealed numerous instances where Mr.
Lemley was unable to provide the basis and foundation for various expressions of fact and opinion
without needing further reference to, and consultation with, Mr. Bauer. (See Affidavit of Kim J.
Trout dated September 13, 2010, Exhibits "A" & "B".)
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
OF JACK K. LEMLEY - 3
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CONCLUSION
For the reasons stated, the City requests that this Court grant its Motion in Limine re: Expert
Testimony ofJack K. Lemley.
DATED this~ay of September, 2010.






I HEREBY CERTIFY that on this~day of September, 2010, a true and correct copy of
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257




COMES NOW the City of Meridian (hereinafter referred to as "the City"), by and through
its counsel of record, the law firm of Trout Jones Gledhill Fuhrman Gourley, P.A., and hereby
moves this Court pursuant to Rules 7(b) and 26(e) of the Idaho Rules of Civil Procedure, for an
order in limine to exclude testimony and documents ofJack K. Lemley.
This motion is based on the pleadings, records and files in this case and the Plaintiff's
Memorandum in Support of its Motion in Limine Re: Expert Testimony ofJack K. Lemley and the
Affidavit of Kim J. Trout dated September 13, 2010.
Oral argument is requests on this motion and is currendy scheduled for September 27,2010
at 1:30 p.m.
PLAINTIFF'S MOTION IN LIMINE RE: EXPERT
TESTIMONY OF BENNETT, COUGHLIN, AND FRANK
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DATED this 13th day of September, 2010.




I HEREBY CERTIFY that on this 13th day of September, 2010, a true and correct copy of
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION IN LIMINE RE:
EXPERT TESTIMONY OF BENNETT,
COUGHLIN, AND FRANK
The Plaintiff City of Meridian (hereinafter referred to as "the City"), by and through its
counsel of record, the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this
Memorandum in Support of its Motion in Limine re: Expert Testimony of Bennett, Coughlin and
Frank.
As part of the evidentiary record in this matter on the pending motions for summary
judgment, the Defendant Petra Incorporated (hereinafter referred to as "Petra") submitted
AffIdavits from Eugene Bennett, Thomas Coughlin, and Jerald Frank, which, among other
statements, contained the expressions of expert opinion as to certain key matters in this case.
However, it is undisputed, and apparently conceded by Petra, that none of these individuals were
ever disclosed as expert witnesses. As such, the City is entitled to an order in limine prohibiting
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
bF BENNETT, COUGHLIN, AND FRANK-1
006293
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Messrs. Bennett, Coughlin, and Frank from presenting any expert testimony at the trial of this
matter.
ARGUMENT
As noted by the City in its Motion to Strike the Affidavits of Bennett, Coughlin and Frank
submitted in support of Petra's Motion for Summary Judgment, Interrogatory No. 16 of the City's
First Set of Interrogatories, Requests for Production of Documents and Requests for Admissions
required that Petra disclose "each and every person Petra expects to call as an expert witness at any
hearing or at trial" along with all the information required by LR.C.P. 26(b) (4). See Trout Affidavit in
Support of Plaintiffs Rule 56(j) Motion, ~~ 3-5 and Ex. A. Petra has never disclosed Messrs. Bennett,
Coughlin, and Frank as expert witnesses in this matter. Trout Affidavit in Support ofPlaintiffs Rule 56(j)
Motion, ~ 6. In fact, Petra has apparendy conceded that Messrs. Bennett, Coughlin, and Frank will
not be providing expert testimony at the trial in this matter. See Petra's Memorandum in Opposition to
Plaintiffs Motion to Strike the Affidavits ofBennett, Coughlin. Frank, and Lee, page 3.
Taking Petra's representation at its face value, the City nonetheless believes that an order in
limine prohibiting any potential expert testimony given by these individuals at trial is nonetheless
required. A review of the Affidavits of these individuals reveals that on numerous occasions, these
individuals proceeded to provide more than just factual testimony, but additionally opined as to all
manner of subjects exclusively within the purview of expert testimony. For example, Mr. Bennett
proffers expert testimony on subjects such as, but not limited to, whether or not Petra performed its
work as construction manager in accordance with the applicable standard of care and offers
opinions about soil contamination and containment issues. (Affidavit of Eugene Bennett dated
August 5, 2010 In Support of Petra's Motion for Summary Judgment, ~ 10, and 71-73.) Mr.
Coughlin likewise opines that Petra "performed its work as Construction Manager in accordance
with this standard of care." (Affidavit of Thomas R. Coughlin dated May 5, 201 0, ~ 7.) Finally, Mr.
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
OF BENNETT, COUGHLIN, AND FRANK - 2
006294
 
               
 
 
                 
               
             
                  
                   
                 
                 
                
                 
              
               
              
               
               
              
                 
              
            
                
             
                   
           
      
Frank also provides an expert opinion that "[a]t all times during the course of this project, Petra
performed its work in accordance with the applicable standard of care for construction managers."
(Affidavit of Jerald S. Frank dated May 4, 2010 in Support of Petra Incorporated's Motion for
Summary Judgment, ~ 8.)
All of these opinions are expert opinions which should not be considered in the course of
the summary judgment proceedings and, given their lack of disclosure as expert witnesses, should
not be presented in the course of the trial of this matter. Accordingly, an order prohibiting Messrs.
Bennett, Coughlin, and Frank from providing expert opinions at the trial of this matter should be
entered.
CONCLUSION
For the reasons stated, the City requests that this Court grant its Motion in Limine re: Expert
Testimony of Bennett, Coughlin, and Frank.
DATED this lb4lday of September, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this \cS~ day of September, 2010, a true and correct copy of
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P.O. Box 9518
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PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE RE: EXPERT TESTIMONY
OF BENNETT, COUGHLIN, AND FRANK - 4
006296
   
                 
               
   
  
   
     
   
   










           
      
- ,
ORIGJNJ\L
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
~~~=--~-.-.-_-._-.~FILC~p~=-M-.7'/?j"t:.;"'?J;br-Zr-
SEP 1~ 2010
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING CONTINUED
AUDIO-VIDEO DEPOSITION OF TED
BAIRD
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the continued testimony, upon
oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure,
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of Ted Baird, on Tuesday the 5th day of October, 2010, beginning at the hour of 9:00 a.m., at
the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.




                   
               
              
               
                 
             
               
                   
 
             
     
          
   




I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (lSB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (lSB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com




J. OAVIO NAVARRO. CIQrk
." I.. AMESOIllPUTv
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING CONTINUED
AUDIO-VIDEO DEPOSITION DUCES
TECUM OF STEVEN J. AMENTO
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the continued
testimony, upon oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of
NOTICE OF TAKING CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
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Civil Procedure, of Steven J. Amento, on Wednesday the 6th day of October, 2010, beginning
at the hour of 9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790,
Boise, Idaho 83701, and continuing thereafter until completed. The deposition will be before a
Notary Public and Court Reporter for the State of Idaho who will simultaneously m~e a
stenographic record and which will be recorded by audio-video means, at which time and place
you are notified to appear and take such part in said examination as shall be deemed just and
proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires the deponent to produce and make available for inspection and/or copying at his
deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
3. Your personal notes, including in electronic and all other forms, regarding this
matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
ofevery kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
NOTICE OF TAKING CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
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4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
12. All photographs related to this matter;
13. All billing records related to this matter;
3 The terms "employee, consultant and agenf' reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers. .
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.





             
        
             
 
             
       
      
            
           
             
       
              
          
           
       
        
                  
              
               
  
             
                
           
              
                  
                  
   





14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. Copies of all drafts ofyour July 2, 2010 affidavit;
16. Ali agreements entered into between the City of Meridian and you related to this
matter; and
17. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.






              
        
           
               
  
              
               
                   
 
             
     
          
   
Attorney for Petra Incorporated 





I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhnnan, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (lSB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING THE
CONTINUED AUDIO-VIDEO
DEPOSITION DUCES TECUM OF
TODDWELTNER
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the continued
testimony, upon oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of
NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM OF
TODD WELTNER Page 1
618574 006305
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Civil Procedure, of Todd Weltner, on Thursday the 7th day of October, 2010, beginning at the
hour of 9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise,
Idaho 83701, and continuing thereafter until completed. The deposition will be before a Notary
Public and Court Reporter for the State of Idaho who will simultaneously make a stenographic
record and which will be recorded by audio-video means, at which time and place you are
notified to appear and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires the deponent to produce and make available for inspection and/or copying at his
deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.





                
                 
              
               
                
                 
            
              
    
                 
           
               
             
 
             
                   
                  
                
             
              
          
            
               
            
             
                
               
                  
           
   
 
  
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
12. All photographs related to this matter;
13. All billing records related to this matter;
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable ofholding a legal or beneficial
interest in property.





        
             
 
             
       
      
            
           
             
       
              
          
           
       
        
                  
              
               
 
             
                
           
              
                  
                  
   
           
   
 
  
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. Copies of all drafts of your May 24, 2010 affidavit and your Second Affidavit
dated July 6, 2010;
16. All agreements entered into between the City of Meridian and you related to this
matter; and
17. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.
NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM OF
TODD WELTNER Page 4
618574 006308
              
        
               
    
               
  
              
               
                   
 
             
     
          
   
           
     
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing Third Amended Notice of Taking Audio Video Deposition Duces
Tecum was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.













NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM OF
TODD WELTNER Page 5
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Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
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PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF TIM
PETSCHE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 3O(b)(1) and 3O(b)(4) of the Idaho Rules of Civil Procedure,
of Tim Petsche, on Friday the 8th day of October 2010, beginning at the hour of 10:30 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
ofevery kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, ofany employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The tenns "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation ofany opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The tenn "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
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12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: September 14,2010. COSHO HUMPHREY, LLP
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUMOF TIM PETSCHE Page 4
618543 006313
       
        
              
        
               
  
              
                
                   
 
             
     
          
      
            
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.









NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUMOF TIM PETSCHE Page 5
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Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF NEIL
ANDERSON
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF NEIL ANDERSON Page 1
618557 006315
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Neil Anderson, on Monday the 25th day of October 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality ofthe foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter ofthis litigation.
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3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable ofholding a legal or beneficial
interest in property.




             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
           
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF NEIL ANDERSON Page 4
618557 006318
       
        
              
        
               
  
              
               
                   
 
      l        
     
          
   




I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.













NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF NEIL ANDERSON Page 5
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COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
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Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF RAY
WETHERHOLT
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF RAY WETHERHOLT Page 1
618564 006320
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Ray Wetherholt, on Tuesday the 26th day of October 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data ofevery kind, description and form, an all photographs
ofevery kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assigmnents, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assigmnents, instruments, opinions, official
statements, certificates, lic'enses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City ofMeridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable ofholding a legal or beneficial
interest in property.




              
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
           
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF RAY WETHERHOLT Page 4
618564 006323
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I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING THE
CONTINUED AUDIO-VIDEO
DEPOSITION DUCES TECUM OF
LAURA KNOTHE
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
OF LAURA KNOTHE Page 1
618569 006325
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the continued
testimony, upon oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of
Civil Procedure, of Laura Knothe, on Wednesday the 20th day of October, 2010, beginning at
the hour of9:00 a.m., at the offices ofCosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise,
Idaho 83701, and continuing thereafter until completed. The deposition will be before a Notary
Public and Court Reporter for the State of Idaho who will simultaneously make a stenographic
record and which will be recorded by audio-video means, at which time and place you are
notified to appear and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires the deponent to produce and make available for inspection and/or copying at his
deposition the following documents:
1. All documents l provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering of your opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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2. All documents utilized by you in the rendering ofyour opinion in this matter;
3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter?;
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
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10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. Copies of all drafts of your July 6, 2010 affidavit;
16. All agreements entered into between the City of Meridian and you related to this
matter; and
17. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rilles 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010. COSHO HUMPHREY, LLP
NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
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I HEREBY CERTIFY That on the 14t day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF
MIKE SIMMONDS
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF MIKE SIMMONDS Page 1
618553 006330
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Mike Simmonds, on Tuesday the 19th day of October 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.




     i    
                
                
                 
                
              
               
                 
              
             
           
                 
           
               
                   
                  
                
             
              
          
            
               
            
             
                
               
                  
          
 
  
3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.




             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
           
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: September 14,2010.
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUMOF MIKE SIMMONDS Page 4
618553 006333
       
        
              
        
               
  
              
               
                   
 
             
     
          
   
            
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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800 Park Blvd., Suite 790
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Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
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Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF
JASON NEIDIGH
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Jason Neidigh, on Wednesday the 27th day of October 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City ofMeridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The tenns "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The tenn "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.




             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
          
 
  
12. All photographs related to this matter; 
13. All billing records related to this matter; 
14. All draft memos, reports, and other docwnents, prepared by you or any employee, 
consultant, or agent ofyours regarding this matter; 
15. All agreements entered into between the City of Meridian and you related to this 
matter; and 
16. All agreements entered into between you and Trout Jones related to this matter. 
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules 
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the 
following: 
1. The attorney taking the deposition and/or an employee of Cosho Hwnphrey, LLP 
will operate the audio-video equipment. 
2. Parties will be provided a copy ofeach DVD. 
DATED: September 14, 2010. 






I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Lee Cotton, on Thursday the 28th day of October 2010, beginning at the hour of 9:00 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City ofMeridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The tenns "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation ofany opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The tenn "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.




             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
           
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: September 14,2010.




       
        
              
        
               
  
              
               
                   
 
             
     
          
   




I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rilles 30(b)(I) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Leo Geiss, on Friday the 29th day of October 2010, beginning at the hour of 9:00 a.m., at
the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
J "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.




     i    
                
               
                   
               
              
               
                 
             
             
           
                 
           
               
                   
                  
                
             
              
          
            
               
            
             
                
               
                  
           
 
  
3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agenf' reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.




             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
           
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: September 14,2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
:~-_-~--~f!IL.~~L):;'"~n-~-;c?J::::=l":~?fi~~';;;1
SEP 14 2010
J. DA\l11.J I~",VAHKO. cterk
BV L..AME$
i)IPlITY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION OF
CHARLIE ROUNTREE
TO: PLAINTIFF/COUNTERDEFENDANT, CITY OF MERIDIAN, BY AND THROUGH
ITS ATTORNEYS OR RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
SECOND AMENDED NOTICE OF TAKING AUDIO-VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 1
618578 006350
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examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
Charlie Rountree, on Monday, the 20th day of September, 2010, beginning at the hour of9:00
a.m., at the offices of Trout Jones Gledhill Fuhrman, P.A., 225 North 9th Street, Suite 820, Boise,
Idaho 83701, and continuing thereafter until completed. The deposition will be before a Notary
Public and Court Reporter for the State of Idaho who will simultaneously make a stenographic
record and which will be recorded by audio-video means, at which time and place you are
notified to appear and take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: September 14,2010.
SECOND AMENDED NOTICE OF TAKING AUDIO-VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 2
618578 006351
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I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.











SECOND AMENDED NOTICE OF TAKING AUDIO-VIDEO DEPOSITION OF CHARLIE ROUNTREE Page 3
618578 006352
   
      th          
         
    
      
      
   













Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
NO. :::::-:::::.--~a~~j...,4~:.-
A.M FI~I.~ 'j7JZ::
SiP f ~ aUla
.J. DAVIU NAVf\hHQ, Clerk
~Yb.AMI:!8
b~F'UfV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN ANn FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING AUDIO-VIDEO DEPOSITION
OF WILLIAM L. NARY
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated,
by and through its counsel of record, Thomas G. Walker, will take the testimony, upon oral
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examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure, of
William L. Nary, on Wednesday, 22nd day of September, 2010, beginning at the hour of
10:30 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed. The deposition will be before a Notary Public
and Court Reporter for the State of Idaho who will simultaneously make a stenographic record
and which will be recorded by audio-video means, at which time and place you are notified to
appear and take such part in said examination as shall be deemed just and proper.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: September 14,2010. COSHO HUMPHREY, LLP
SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILLIAM L. NARY Page 2
618566
006354
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing Amended Notice ofTaking Audio Video Deposition was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.











SECOND AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION OF WILLIAM L. NARY Page 3
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Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY REQUESTS
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 14th day of September, 2010, Defendant Petra
Incorporated's Twelfth Requests for Production of Documents dated September 14, 2010,
together with a copy of this Notice of Service, were served upon counsel for
Plaintiff/Counterdefendant, the City of Meridian as follows:
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Trout Jones Gledhill Fuhnnan, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
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DEPUTY
Thomas G. Walker (ISB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
PETRA INCORPORATED'S SECOND
DISCLOSURE OF EXPERT WITNESSES
DATED SEPTEMBER 14,2010
Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G. Walker and
pursuant to the Order Setting Trial and Other Deadlines and Rule 26(b)(4) of the Idaho Rules of
Civil Procedure, hereby discloses the following expert witnesses for hearings and trial ofthis matter.
PETRA INCORPORATED'S SECOND DISCLOSURE
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1. Jerald Scott Frank
Petra Incorporated
1097 N. Rosario St.
Meridian, ID 83642
(208) 343-4500
Pursuant to I.R.C.P. 26(b)(4)(i):
• A complete statement of all opinions to be expressed. Mr. Frank's opinions are
stated in his affidavits dated April 7, 2010, May 4, 2010, May 20, 2010, and
September 13,2010, that were filed in this case and served on the City ofMeridian
("Meridian" or "City") during these proceedings.
• The basis and reasons for the opinions. The basis and reasons for the opinions are set
forth in Mr. Frank's affidavits, including his more than 30 years ofexperience in the
construction industry.
• The data or other information considered in forming the opinions. The data or other
information considered by the witness in forming the opinions is set forth in Mr.
Frank's affidavits, including the Project Records.
• Exhibits to be used as a summary ofor support for the opinions. Mr. Frank expects
to have exhibits prepared for use at hearings and the trial ofthis case that summarize
the opinions set forth in his affidavits. Copies will be provided to the Court and
counsel as required by the Court.
• Qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years. Mr. Frank's qualifications are described in
his affidavits filed in this case. Mr. Frank has not authored any publications
regarding the construction industry within the preceding ten years.
• Compensation. Mr. Frank is not being compensated for his expert opinions given in
this case. Mr. Frank is an employee of Petra and is receiving compensation for his
personal services rendered for and on behalf of Petra.
• Listing of other cases in which the witness has testified as an expert at trial or by
deposition within the preceding four years. Mr. Frank has not testified as an expert at
trial or by deposition within the preceding four years.
PETRA INCORPORATED'S SECOND DISCLOSURE




    
  
    
   
  
    
              
               
               
      
                 
               
  
               
              
      
                 
               
               
      
              
            
             
         
              
               
         
                  
               
         
    
      
 
  
• Rebuttal. Mr. Frank may also provide expert rebuttal testimony and documents in
response to evidence that the City of Meridian may put on.
2. Eugene R. Bennett
Petra Incorporated
1097 N. Rosario St.
Meridian, ID 83642
(208) 343-4500
Pursuant to I.R.C.P. 26(b)(4)(i):
• A complete statement of all opinions to be expressed. Mr. Bennett's opinions are
stated in his affidavits dated April 7, 2010, May 5, 2010, September 8, 2010 and
September 13,2010, that were filed in this case and served on the City ofMeridian
("Meridian" or "City") during these proceedings.
• The basis and reasons for the opinions. The basis and reasons for the opinions are set
forth in Mr. Bennett's affidavits, including his more than 39 years of experience in
the construction industry.
• The data or other information considered in forming the opinions. The data or other
information considered by the witness in forming the opinions is set forth in Mr.
Bennett's affidavits, including the Project Records.
• Exhibits to be used as a summary ofor support for the opinions. Mr. Bennett expects
to have exhibits prepared for use at hearings and the trial ofthis case that summarize
the opinions set forth in his affidavits. Copies will be provided to the Court and
counsel as required by the Court.
• Qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years. Mr. Bennett's qualifications are described in
his affidavits filed in this case. Mr. Bennett has not authored any publications
regarding the construction industry within the preceding ten years.
• Compensation. Mr. Bennett is not being compensated for his expert opinions given
in this case. Mr. Bennett is an employee ofPetra and is receiving compensation for
his personal services rendered for and on behalf of Petra.
PETRA INCORPORATED'S SECOND DISCLOSURE




             
           
    
  
    
   
  
    
              
               
               
      
                 
              
   
               
              
      
                 
               
               
      
              
            
             
         
             
               
          
    
      
 
  
• Listing of other cases in which the witness has testified as an expert at trial or by
deposition within the preceding four years. Mr. Bennett has not testified as an expert
at trial or by deposition within the preceding four years.
• Rebuttal. Mr. Bennett may also provide expert rebuttal testimony and documents in
response to evidence that the City of Meridian may put on.
3. Thomas R. Coughlin
3785 N. Farlight Place
Boise, ID 83713
(208) 991-8787
Pursuant to I.R.C.P. 26(b)(4)(i):
• A complete statement of all opinions to be expressed. Mr. Coughlin's opinions are
stated in his affidavits dated June 29, 2009, May 5, 2010 and September 13,2010,
that were filed in this case and served on the City ofMeridian ("Meridian" or "City")
during these proceedings.
• The basis and reasons for the opinions. The basis and reasons for the opinions are set
forth in Mr. Coughlin's affidavits, including his more than 26 years ofexperience in
the construction industry.
• The data or other information considered in forming the opinions. The data or other
information considered by the witness in forming the opinions are set forth in Mr.
Coughlin's affidavits, including the Project Records.
• Exhibits to be used as a summary of or support for the opinions. Mr. Coughlin
expects to have exhibits prepared for use at hearings and the trial of this case that
summarize the opinions set forth in his affidavits. Copies will be provided to the
Court and counsel as required by the Court.
• Qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years. Mr. Coughlin's qualifications are described
in his affidavits filed in this case. Mr. Coughlin has not authored any publications
regarding the construction industry within the preceding ten years.
PETRA INCORPORATED'S SECOND DISCLOSURE




                  
              
          
             
           
    
    
   
  
    
              
              
                
   
                 
              
   
               
              
      
                
                
              
        
              
           
              
         
    
      
 
  
• Compensation. Mr. Coughlin is not being compensated for his expert opinions given
in this case. Mr. Coughlin is an independent contractor engaged by Cosho
Humphrey, LLP to assist with the document production and analysis in this case.
• Listing of other cases in which the witness has testified as an expert at trial or by
deposition within the preceding four years. Mr. Coughlin has not testified as an
expert at trial or by deposition within the preceding four years.
• Rebuttal. Mr. Coughlin may also provide expert rebuttal testimony and documents in
response to evidence that the City of Meridian may put on.
4. John E. Quapp
Petra Incorporated
1097 N. Rosario St.
Meridian,ID 83642
(208) 343-4500
Pursuant to LR.C.P. 26(b)(4)(i):
• A complete statement of all opinions to be expressed. Mr. Quapp and the staff at
Petra are in the process of preparing calculations of the damages suffered by Petra
because ofthe City's breach ofthe Construction Management Agreement and breach
of the covenant of good faith and fair dealing that are required to put Petra in the
same position it would have occupied had Meridian not breached the Construction
Management Agreement and covenant ofgood faith and fair dealing. Such damages
include lost past and future earnings, lost business and investment opportunities and
interest and finance charges. Mr. Quapp's work is on-going because the damages
continue to accrue. This disclosure will be supplemented from time to time as the
calculations are completed and as required by order of the Court.
• The basis and reasons for the opinions. The basis and reasons for the opinions
consist of an analysis of Petra's historical financial records and a study of the
construction and development market in which Petra has conducted its business.
This study is intended to measure the total market as compared with Petra's market
share, both historically and currently.
• The data or other information considered in forming the opinions. The data or other
information considered in forming the opinions include Petra's historical financial
PETRA INCORPORATED'S SECOND DISCLOSURE




             
            
             
                  
             
           
             
           
    
  
    
  
  
    
                
              
           
                 
            
            
            
            
              
           
               
              
           
              
     
               
          
    




records and a study of the construction and development market in which Petra has
conducted its business.
• Exhibits to be used as a summary ofor support for the opinions. Mr. Quapp expects
to prepare exhibits for use at hearings and the trial of this case that summarize his
opinions. Copies will be provided to the Court and counsel as required by the Court.
• Qualifications of the witness, including a list of all publications authored by the
witness within the preceding ten years. Mr. Quapp is Petra's ChiefFinancial Officer.
He has a bachelor's ofscience degree from San Diego State University with a major
in accounting. Mr. Quapp has not authored any publications regarding the
construction industry or accounting within the preceding ten years.
• Compensation. Mr. Quapp is not being compensated for his expert opinions given in
this case. Mr. Quapp is an employee ofPetra and is receiving compensation for his
personal services rendered for and on behalf of Petra.
• Listing of other cases in which the witness has testified as an expert at trial or by
deposition within the preceding four years. Mr. Quapp has not testified as an expert
at trial or by deposition within the preceding four years.
• Rebuttal. Mr. Quapp may also provide expert rebuttal testimony and documents in
response to evidence that the City of Meridian may put on
DATED: September 14,2010.
PETRA INCORPORATED'S SECOND DISCLOSURE





              
   
                 
                
               
              
             
               
           
         
              
               
         
                  
              
          
             
           
   
    




I HEREBY CERTIFY That on the 14th day of September, 2010 a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
PETRA INCORPORATED'S SECOND DISCLOSURE
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Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
SEP 1~ 2010
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
SUPPLEMENTAL AFFIDAVIT OF
THOMAS G. WALKER DATED
SEPTEMBER 14, 2010
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:




     
    
   
     
    
   
    
    
    
  
     
          
           




    
 
 
    
  
    
 
     
   
    
   
             
           
 
1. I am one of the attorneys of record for the Defendant, Petra Incorporated
("Petra"), in the above entitled action and I make this affidavit based on my own personal
knowledge of the facts set forth herein.
2. Attached hereto is the original signed and notarized signature page to the affidavit
of Eugene Bennett dated September 8, 2010 In Opposition to the City of Meridian's Motion to
Dismiss.
otary Public for I aho
Residing at Eagle, Idaho
My commission expires: March 31, 2016.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
SUPPLEMENTAL AFFIDAVIT OF THOMAS G. WALKER DATED SEPTE
618539
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhnnan, P.A.
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23. Petra's claim arose on February 24, 2009, the date it was notified by letter that
the City ofMeridian would not pay Change Order No.2.
~ _R,<6
EiJGEN)i R. BENNETT




DATED: September 9, 2010.
Notary UbliCt!; Ida 0
Residing at~ , Idaho
My commission expires: fZI7jcttJ//
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.







1 J. OAVID NAVAHRO. Clerk.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF CITY OF MERIDIAN'S
REPLY MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS (IDAHO
TORT CLAIMS ACT-I.C. SECTION 50-
219)
The Plaintiff City of Meridian (hereinafter referred to as the "City"), by and through its
counsel of record, the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this Reply
Memorandum in Support of its Motion to Dismiss all claims asserted by Petra, Incorporated,
(hereinafter referred to as "Petra"), regardless of how characterized, against the City based on Petra's
failure to comply with the pre-suit notifIcation requirements of the Idaho Tort Claims Act, I.e. §
6-901 et seq. ("ITCA").
Although originally fued as a motion to dismiss pursuant to I.R.e.P. 12(b)(6), the City has
subsequendy moved for summary judgment on the issue of Petra's failure to provide the City with
not only a timely required notifIcation of a claim pursuant to the provisions of the Construction
PLAINTIFF CITY OF MERIDIAN'S REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
(IDAHO TORT CLAIMS ACT-I.e. SECTION 50-219) Page - 1
006368
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Management Agreement (hereinafter referred to as the "CMA"), but also the failure to provide any
timely, statutorily compliant notice of claim in accordance with the provisions of the ITCA. See
City's Motion for Summary Judgment Dated September 1, 2010. As such, the indisputable record
reveals that Petra was well aware of its claim for damages from the City as early as January 15,2007
and as late as July of 2007, apparendy under Petra's present contention, it took no action to present
its claim to the City until nearly two years later in March 2009. (petra Opposition, page 7.) Petra's
purported notice was untimely, was not submitted in accordance with the express requirements of
the ITCA, and as such Petra's claims against the City cannot be asserted in these proceedings.
ARGUMENT
A. Petra Wholly Failed to Submit a Timely Notice of Claim Pursuant to
the Provisions of the ITCA.
There is no dispute from Petra that the City is a municipal corporation which is entided to
pre-suit notice under the ITCA. Rather, it is Petra's apparent contention that it served a notice of
claim upon the City on or about March 16,2009, which purported notice was within 180 days of the
alleged February 24, 2009 accrual of its claim against the City. However, at the outset, even putting
aside the issue of timeliness Petra must concede that even this "purported" notice was not served as
required by the ITCA. Pursuant to Idaho Code Section 6-906, any notice of claim must be served
upon the City Clerk. Petra does not assert that it served its purported notice on the City Clerk, nor
could it as the irrefutable evidence is that the City Clerk never received any notice of claim from
Petra. (See Affidavit of Jaycee L. Holman dated August 30, 2010 flied in Support of Plaintiff's
Motion for Summary Judgment, ~ 3.)
However, putting aside the clear lack of compliance with I.e. § 6-906, it is evident from the
record present in these proceedings that Petra knew, or reasonably should have discovered, the
existence of its claims against the City as early as January and as late as July of 2007. Once again this
Court must be mindful that Petra's claim for damages is premised upon the increase in the cost of
PLAINTIFF CITY OF MERIDIAN'S REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
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the Meridian City Hall Project (hereinafter referred to as the "Project"). Accordingly, as Petra's
claim for damages is premised upon the increase in cost, its claim for damages arose, or reasonably
should have been known, upon Petra's first notice of the fact that the cost of construction exceeded
the $12.2 Million identified in the CMA. As the Idaho Supreme Court recognized in Mitchell v.
Bingham Memorial Hosp., 130 Idaho 420, 423, 942 P.2d 544, 547 (1997), "a claimant is not required to
know all the facts and details of a claim because such a prerequisite would allow a claimant to delay
completion of their investigation before triggering the notice requirement." See also Magnuson
Properties Partnership v. Ciry ofCoeur d'Alene, 138 Idaho 166, 59 P.3d 971 (2002) (stating that "the 180-
day notice period begins to run at the occurrence of a wrongful act, even if the extent of damages is
not known or is unpredictable at the time.").
As set forth in detail in the City's Memorandum in Support of Motion for Summary
Judgment filed on September 1, 2010, as early as January of 2007 Petra began representing to the
City that the estimated cost of construction was in excess of $12.2 Million ($16,867,220) and. more
importandy. represented that Petra's construction management fee would remain unchanged
regardless. (City's Memorandum in Support of Summary Judgment, pages 5-12)
Rather than present its claim for an increase in its construction management fee based on
the increase in cost at that time as required by the CMA's express terms as well as the ITCA, Petra
did nothing. A pattern of silence that it continued in the subsequent representations to the City
occurring in February, April, and July of 2007. For this reason, the importance of a timely
presentation of a claim, under either the ITCA or the CMA, is evident. Had Petra disclosed in
January of 2007, or at anytime thereafter through July 2007, that it would seek a construction
management fee in excess of that previously agreed, both parties would have been able to timely
address, and potentially resolve, at least one issue of the dispute between the parties that would
ultimately arise two years later.
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As Petra righdy concedes, this is precisely the purpose to which the ITCA is aimed. (petra
Opposition, page 10.) One of the primary purposes of the ITCA is "to save needless expense and
litigation by providing an opportunity for amicable resolution of the differences between parties ..."
Pounds v. Denison,_120 Idaho 425, 426-27, 816 P.2d 982, 983-84 (1991). Petra failed to present a
proper and timely notice to the City at a time when it knew, or should have reasonably discovered, it
believed it had a claim against the City for an increase in the construction management fee given the
increase estimated costs of construction that was actively generating.
"[I]t is clear that failure to comply with the notice requirement bars a suit regardless of how
legitimate it might be." Driggers v. Grqfe, 148 Idaho 295, 297, 221 P.2d 521, 523 (Ct. App. 2009).
Petra did not provide a timely, compliant pre-suit notice to the City as required by the ITCA and its
counterclaims against the City must be dismissed as a matter of law.!
B. The Notice Requirements of the ITCA Are Not Exempted by Counterclaims,
Compulsory or Otherwise.
Petra also asserts that its counterclaims should not be dismissed as the ITCA does not apply
to counterclaims. Before addressing the substance of this assertion which ftnds no basis in either
the ITCA or Idaho cases interpreting it, Petra's argument is premised upon the assertion that its
counterclaim was timely asserted on May 6, 2009. However, as noted above, Petra's claims arose in
January of 2007 and thus in no sense could the counterclaim be considered timely.
However, the more fatal deftciency to Petra's assertion is that its argument that the pre-suit
notiftcation requirements of the ITCA ftnds no basis whatsoever in the language of ITCA or any
Idaho case interpreting it. As Petra is ultimately forced to concede in its Memorandum in
Opposition, the Idaho Supreme Court has not ruled that a counterclaim can comply with the notice-
! Petra makes a curious comment in its Memorandum in Opposition, noting that it is asserting contract claims rather
than tort claims in this matter. The character of Petra's claims is of no import as it is well recognized that the statutory
bar of the ITCA applies to all claims, in tort, contract or otherwise. Sweitzer v. Dean, 118 Idaho 568, 572,798 P.2d 27, 31
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filing requirements of the ITCA. (Memorandum in Opposition, page 13.) See also Harms Memorial
Hosp. v. Morton, 112 Idaho 129, 730 P.2d 1049 (Ct. App. 1986).
However, direcdy contrary to the conclusion of the Oregon Court in Urban RenewalAgenry of
the Ciry of Coos Bqy v. Lackry, 549 P.2d 657 (Or. 1976),1 other jurisdictions have concluded that a
counterclaim does not obviate the need for timely and compliant notice. See Ct'ry of Racine v. Waste
Faciliry Siting Bd, 575 N.W.2d. 712, 713-714 (Wis. 1998) (holding that a notice of claim is a
"necessary prerequisite to all actions brought against the entities listed in the statute, including
governmental subdivisions, whether a tort or non-tort action, and whether brought as an initial
claim, counterclaim or cross-claim."); Nassau Counry v. Wolfe, 273 N.Y.S.2d 984 (N.y. Dist.Ct. 1966)
(holding that the "fact that it was the County which first initiated this litigation does not relieve the
defendant from complying with [notice of claim provisions] where defendant seeks affirmative relief
by way of a counterclaim" and "[t]he institution of this action by the County creates no waiver or
estoppel to assert the requirements of these sections."); Department of Transportation v. PSC Resources,
387 A.2d 393, 396 (N.J. Super. 1978) Goining those other jurisdictions which have "barred the
assertion of counterclaims when the defendant has not previously complied with notice of claim
provisions of municipal ordinances.").
Moreover, Petra's citation to the decisions of federal authorities is inapplicable as the Federal
Tort Claims Act expressly provides that counterclaims, and other like pleadings, satisfy the notice
requirement. 28 U.S.c.A. § 2675(a) expressly provides that "The provisions of this subsection shall
not apply to such claims as may be asserted under the Federal Rules of Civil Procedure by third
party complaint, cross-claim, or counterclaim." Accordingly, no guidance from the federal courts
(1990); Cox v. City if Sandpoint, 140 Idaho 127, 131, 90 P.3d 352, 356 (2003)("[n]otice of a claim for damages against a
city, whether grounded in tort, contract or otherwise, falls under the 'all claims' language of I.e. § 50-219.").
2 The Lackry decision, even if its holding contrary to the other jurisdictions which have addressed
the matter could be overcome, is nonetheless distinguishable from Petra's situation as it provides for
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can be had where the federal statute differs from that enacted by the Idaho Legislature. See Knudsen
v. Agee, 128 Idaho 776, 778-779, 918 P.2d 1221, 1223-1224 (1996) (Court would not look to federal
court interpretation of the federal wiretap statutes for creation of "discovery exception" where
similar state statute does not expressly contain a discovery exception like the federal statute).
There is no basis for the assertion that the ITCA exempts from its notice requirements
claims presented to the City fIrst raised in a counterclaim, even if the counterclaim could be
considered as timely presented. Petra's argument in this regard must be rejected as a matter of law.
C. The Application of the ITCA is Jurisdictional and Cannot be Waived.
As a fInal matter, Petra asserts that the City has waived non-compliance with the ITCA by its
failure to include such as an affIrmative defense in its original response to Petra's Counterclaim.
However, Petra acknowledges, as it must, that the Idaho Court of Appeals has already addressed the
jurisdictional signifIcance of prerequisite notice of the ITCA in Udell v. Idaho State Bd. Of Land
Comm'rs, 119 Idaho 1018, 812 P.2d 325 (Ct. App. 1991). However, in acknowledging the
applicability of the Udell decision, Petra somewhat disingenuously asserts that the holding of the
Court was "that the State did not waive the defense of failure to comply with Idaho Tort Claims Act
by not raising it in its answer." (Memorandum in Opposition, page 20.)
Petra's characterization of the holding in Udell is simply not accurate. As the Court actually
stated:
However, we have not found any case similarly interpreting the Idaho Tort Claims
Act, nor do we fInd any prior appellate decision which would support the argument
that such a waiver would be judicially recognized in Idaho. In our view, the sovereign
immunity protected by the Act should not be dissipated by ad hoc waivers. Nor do
we fInd that the State's failure to raise its defense in its answer to Udells' complaint,
or at the earliest convenience, of any consequence. If the State is immune from
liability because of a failure by the claimant to comply with the notice requirements
of the Tort Claims Act, that immunity may be raised at any time.
a limited exception where the counterclaim is brought within the time limits imposed by the Tort
Claims Act. As noted above, Petra's assertions of its claims are not timely.
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Udell, 119 Idaho at 1020, 812 P.2d at 327. See also, Christopher v. State ex. ReL Kansas Juvenile Justice
Authoriry, 143 P.3d 685, 691-692 (Kan. App. 2006) (holding that notice of claim is a jurisdictional
prerequisite to commencing suit that cannot be waived); Jefferson Counry Health Services Ass'n, Inc. v.
Peenf!)', 974 P.2d 1001, 1002 (Colo. 1998) (stating that compliance with tort claims act is "necessary
to confer subject matter jurisdiction").
Petra's argument that the City waived its right to assert the defense of noncompliance with
the presuit notification requirements of the ITCA is without merit and must be rejected.
CONCLUSION
For the reasons stated this Court should grant the City's Motion To Dismiss (Idaho Tort
Claims Act, I.e. Section 50-219).
DATED this .H:day of September, 2010.
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PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S REPLY MEMORANDUM
IN SUPPORT OF PLAINTIFF'S
MOTION TO STRIKE THE
AFFIDAVITS OF BENNETT,
COUGHLIN, FRANK AND LEMLEY
The Plaintiff City of Meridian (hereinafter referred to as the "City"), by and through its
counsel of record, the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this Reply
Memorandum in Support of Plaintiff's Motion to Strike the AffIdavits of Bennett, Coughlin, Frank
and Lemley.
While the specifIc objections, and the responses, as to vatlous paragraphs of these
individual's affIdavits is best reserved for oral argument in this matter, a few key points must be
raised with regard to the evidentiary record presented by the Defendant Petra Incorporated
(hereinafter referred to as "Petra").
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ARGUMENT
1. The Affidavits of Bennet, Coughlin, and Frank Should be Stricken to the
Extent That They Attempt to Express Expert Opinions.
In response to the City's Motion to Strike, Petra concedes that "Bennett, Coughlin, and
Frank are not designated experts." (Memorandum in Opposition, page 4.) In view of this
admission, the Affidavits of Bennett, Coughlin and Frank should be stricken to the extent that they
purport to express expert opinions. This would include, but be not limited to, Mr. Bennett's
proffered expert testimony on subjects such as, but not limited to, whether or not Petra performed
its work as construction manager in accordance with the applicable standard of care and opinions
about soil contamination and containment issues. (Affidavit of Eugene Bennett dated August S,
2010 In Support of Petra's Motion for Summary Judgment, ~ 10, and 71-73.) Likewise, it would
include Mr. Coughlin's opinion that Petra "performed its work as Construction Manager in
accordance with this standard of care." (Affidavit of Thomas R. Coughlin dated May S, 2010, ~ 7.)
Finally, it would require the striking of Mr. Frank's Affidavit wherein he also provides an expert
opinion that "[a]t all times during the course of this project, Petra performed its work in accordance
with the applicable standard of care for construction managers." (Affidavit ofJerald S. Frank dated
May 4, 2010 in Support of Petra Incorporated's Motion for Summary Judgment, ~ 8.)
2. The Lemley Affidavit Should be Striken in its Entirety Given its Utter and
Complete Lack of Foundation.
A review of the Lemley Affidavit reveals that it is comprised entirely of the assimilated
investigation, review, and analysis of not only Mr. Lemley, but also that of various disclosed
(Richard K. Bauer) and undisclosed employees of Lemley International. For example, Mr. Lemley
admits that his opinions were assisted in the formulation by "various [unnamed] employees of
Lemley International as well as his own, self-qualified "expert in the field of construction,
construction management, and engineering" Richard K. Bauer. (Lemley Aff., ~ 4-6.) As Mr. Lemley
PLAINTIFF'S REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO STRIKE THE
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states, "all of the opinions contained herein are based upon interviews conducted by me and Mr.
Bauer and upon our review of the pertinent documents, which we have discussed in detail."
(Lemley Aff., ~ 7.) (Emphasis added.) The Lemley Affidavit then proceeds to detail the various
individuals, documents, and sites that either Mr. Lemley or Mr. Bauer, or others, interview,
reviewed, or viewed, without any identification as to which one undertook which action.
Thus there is absolutely no foundation for any assertion or opinion expressed in the Lemley
Affidavit as it is truly impossible to identify what information he has reviewed, analyzed, relied,
and/or rejected in the presentation of his opinions in this matter. There is a complete want of
foundation to Mr. Lemley's Affidavit and it must be stricken in its entirety.
CONCLUSION
For the reasons stated, the City requests that this Court grant its Motion to Strike the
Affidavits of Bennett, Coughlin, Frank and Lemley.
DATED thisl!1- day of September, 2010.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. NOTICE OF HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
TO: THE ABOVE NAMED DEFENDANT AND ITS COUNSEL OF RECORD:
PLEASE TAKE NOTICE, that the hearing on Plaintiffs Motion in Limine re: Expert
Testimony ofJack K. Lemley and on Plaintiffs Motion in Limine re: Expert Testimony of Bennett,
Coughlin, and Frank will be heard on Monday September 27, 2010 at the hour of 1:30 p.m.
before the Honorable Ronald J. Wilper. The hearing is scheduled at the Ada County Courthouse
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DATED this 14th day of September, 2010.
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P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
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Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, AN IDAHO
MUNICIPAL CORPORATION,
Case No. CV OC 09-07257
Plaintiff,
v.
PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
OPPOSITION TO MERIDIAN'S MOTION
FOR PARTIAL SUMMARY JUDGMENT
RE: LIABILITY
Petra Incorporated ("Petra") submits this Memorandum in Opposition to the Motion for
Partial Summary Judgment Re: Liability filed by the City of Meridian ("Meridian" or "City").
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1. INTRODUCTION
The City filed its untimely1 motion for partial summary judgment on September 2,2010.
Despite accepting the Meridian City Hall with words of praise for Petra, the City now seeks to
avoid paying Petra its earned Construction Management fee ("CM fee") by scouring through the
history of the Project in an effort to find fault with Petra's performance as Construction Manager.
Instead of addressing directly the issue of Petra's CM fee, the City has seized on alleged
breaches of the Construction Management Agreement. The City's arguments ignore and
misapply Idaho law on material breach, and gloss over issues of fact. Petra requests that the
Court deny the City's Motion for Partial Summary Judgment.
2. LEGAL ANALYSIS
2.1 Petra did not breach Section 4.2 of the Construction Management
Agreement and was honest in billing for the Development Strategies
Phase.
The City alleges that Petra materially breached Section 4.2 of the Construction
Management Agreement, which states:
Construction Manager shall carefully examine Owner's Criteria and consult with
Owner and Architect in detail about the same in detail. Based on its review and
consultations, and with the assistance of Architect, Construction Manager shall
prepare and submit to Owner a written report detailing its understanding of
Owner's Criteria and identifying any design, construction, scheduling, budgetary,
operational or other problems or recommendations that may result from Owner's
C " 2ntena ....
1 As a preliminary matter, the City has again ignored the deadlines set by this Court under its scheduling order.
Pursuant to the Order Resetting Trial, all summary judgment motions are to be filed and heard no later than
September 29, 2010. The City did not file a motion to enlarge time or a motion to alter or amend the scheduling
order. Furthermore, to have the matter heard on or before September 29th, the last day the City could have filed its
motion was September 1st. Rather than request leave of the Court, City again chooses to ignore the Order and
schedule the hearing for October 4th - five days past the deadline.
2 Affidavit of Gene Bennett dated April 7, 2010 ("Bennett April 7 Affidavit") at ~ 8, Exh. A.
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Factually, the City's allegation is difficult to grasp in light of the undisputed fact that the
City never provided Petra with a discrete document setting forth the Owner's Criteria. Section
3.2 of the Construction Management Agreement states: "Owner shall provide Construction
Manager with Owner's preliminary planning and programming information regarding the
Project, including, but, not limited to, Owner's purposes, concepts, desires and any design,
construction, scheduling, budgetary or operational needs, restrictions or requirements, as the
same may be amended from time to time ('Owner's Criteria,).,,3 Providing a discrete document
setting forth the Owner's Criteria was a condition precedent to Petra providing a discrete written
report in response. The City acknowledges in its brief that it did not provide the Owner's
Criteria, as stated in Gene Bennett's testimony, "The owner didn't provide us with the owner's
criteria, and Petra did not produce the report.,,4
Rather, the parties never contemplated that Petra would provide the type of written report
that the City retroactively claims it was owed. As Gene Bennett testified, Petra met every two
weeks with the City, the Architect, and Engineers during the Development Strategies Phase.5
Commencing in approximately April 2007, Petra presented periodic updates to the City that were
reviewed by the Mayor, the City Council and City staff during the meetings of the Mayor's
Building Committee and City Council workshop meetings.6 And, Petra provided detailed
monthly reports commencing in December 2007 and continuing through November 2008.7 The
3 Id
4 Affidavit of Kim J. Trout dated Sept. 1. 2010, at 1 6(a), Exh. D-l, (Depo. Gene Bennett 66:2-16 (Feb. 19,
201O)(emphasis added».
5 Affidavit of Gene Bennett dated May 5, 2010 ("Bennett May 5 Affidavit) 1 80.
6 Affidavit of Gene Bennett dated Sept. 13,2010 ("Bennett Sept. 13 Affidavit") at 164.
7 Id 165.
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development of the Owner's Criteria and the responses and reports generated by Petra and the
Architect were the result of a collaborative effort among the parties that evolved over time.8 As
Gene Bennett details in his affidavit: "There was never a point when a report could have been
issued that would have been relevant and not immediately outdated.,,9 The Development
Strategies Phase was ongoing and Petra addressed the City's evolving design, construction,
scheduling, budgetary, operational issues in a series of meetings, reports, and other
interactions.10
Likewise, the City is incorrect in alleging Petra was dishonest in its billing for work done
during the Development Strategies Phase. The City claims that because Petra did not provide the
discrete written report, it should not have received its fee for the Development Strategies Phase
in Pay Application No. l.ll This argument ignores the reality of the Project as described above.
It is simply not reasonable to argue that Petra did not earn its fee for its work during the
Development Strategies Phase when it provided updates every two weeks and was responding on
a near daily basis to the City's ever evolving and expanding plans.
In addition to being disconnected from the basic facts, the City's arguments regarding the
written report and Petra's fee for Development Strategies Phase have no support in the law.
First, the City is estopped from raising these arguments at this late date. The time to raise
the issue was prior to paying Petra its fee based on Pay Application No.1. In other words, the
City should not be allowed to now complain - four years later - that although the City paid Petra
8 Affidavit of Eugene R. Bennett dated Sept. 20,2010 ("Bennett Sept. 20 Affidavit") at ~~15, 17-19; Bennett May 5
Affidavit at ~~80-94.
9 Bennett Sept. 20 Affidavit at ~ 16.
10 Id. at~ 17.
11 Affidavit of Kim 1. Trout dated Sept. 1. 2010, at Exh. E.
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its fee with full knowledge of what had transpired prior to presenting Pay Application No.1, that
Petra had not provided a discrete written report, it was owed this report and that the failure to
provide it is a material breach of the Construction Management Agreement. 12
Simply put, despite the City's hyperbole, the City was always well-informed in all its
decisions. This is a textbook example of why in the construction context the doctrine of waiver
developed. As one court put it:
A party to a contract may waive, by express agreement or by its course of
conduct, its legal right to strict performance of the terms of a contract. The waiver
doctrine is intended to prevent the waiving party from lulling another into a false
belief that strict compliance with a contractual duty will not be required and then
suing for noncompliance.
Lake County Grading Co. ofLibertyville, Inc. v. Advance Mech. Contractors, Inc., 654 N.E.2d
1109, 1118 (Ill. Ct. App. 1995) (citations omitted).
Lastly, even setting aside the fact that there was a modification of terms of the
Construction Management Agreement, Petra's alleged failure to provide a single written report
was not a material breach. Petra fully performed under the Construction Management
Agreement. The City received a state-of-the-art, brand new building, built in accordance with
the plans and specifications approved and accepted by the City's officials. Despite Petra's full
performance, the City has not paid Petra for all of its services and reimbursable expenses. Yet,
the City claims that Petra's failure to prepare a single report - based upon a review of
information that was not provided by City - constitutes a "material" breach of the contract. This
claim is simply not supported by either the facts or law.
12 Bennett Sept. 20 Affidavit at ~ 13.
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In support of its argument, the City cites J.P. Stravens Planning Associates, Inc. v. City of
Wallace, 129 Idaho 542, 928 P.2d 46 (Ct. App. 1996), but does not discuss the case or apply its
legal principles to this case. The case law does not support City's argument. "A substantial or
material breach of contract is one which touches the fundamental purpose of the contract and
defeats the object of the parties in entering into the contract" Ervin Canst. Co. v. Van Orden,
125 Idaho 695, 699, 874 P.2d 506, 510 (1993). "A breach of contract is not material if
substantial performance has been rendered" J.P. Stravens, 129 Idaho at 545, 928 P.2d at 49
(citing Mountain Restaurant Corp. v. ParkCenter Mall Associates, 122 Idaho 261, 265,833 P.2d
119, 123 (Ct. App. 1992). "Substantial performance is performance which, despite a deviation
from contract requirements, provides the important and essential benefits of the contract to the
promisee." Id. A material breach of contract excuses the other party's performance. Id.
"Whether a breach of contract is material is a question of fact." Id.
The evidence overwhelmingly supports a finding that Petra substantially performed its
duties and responsibilities in this case. Petra completed the construction of the building, all
certificates of occupancy were issued and the City has been occupying the Project since the
temporary occupancy permits were issued on October 15,2008.13 The City held a grand opening
ceremony on November 21,2008 during which Mayor DeWeerd and Council President Charlie
Roundtree publically praised Petra for its work. The City's tardy claim that Petra did not
provide a single written report is not material. Moreover, at a minimum, whether or not a breach
is material is a question of fact. J.P. Stravens, 129 Idaho at 545, 928 P.2d at 49; Independence
13 Bennett April 7 Affidavit at ~~87-92; Bennett May 5, 2010 Affidavit ~ 102, Exh. 38.
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Lead Mines Co. v. Hecla Mining Co., 143 Idaho 22, 28, 137 P.3d 409,415 (2006). This was a
$20+ million project that was completed more than a year ago. Going back in time to find
instances where Petra allegedly did not cross every "t" or dot every "i" is why the doctrines of
material breach and substantial completion exist in the construction context. See Bruner &
O'Connor on Construction Law, § 18:12 (West 2002).
2.2 Petra correctly administered the Prime Contracts in accordance with
its duties under the Construction Management Agreement.
Next, the City argues Petra failed in its duty to administer the Prime Contracts. The
City's analysis is flawed. First, the City waived its right to make these after-the-fact claims,
years after the alleged breaches occurred and in direct contradiction to the City's course of
conduct. Second, the City's argument glosses over key factual issues, ignoring the standard to be
applied on summary judgment. Third, the alleged breaches are not material. 14
Specifically, the City alleges Petra did not properly administer the Prime Contracts,
particularly with regard to Rule Steel. The City alleges (l) Change Orders No. 1 and 2 for Rule
Steel did not contain an extension of time, but "TBD" was added later by Petra; (2) there is no
evidence in the record that Petra enforced the requirement that Rule Steel make a timely, written,
and substantiated request for a time extension due to a weather delay; (3) Petra did not first apply
Rule Steel's delay against the built-in "float" of thirty days for the benefit of the City; (4) Petra
waived the City's right to collect no less than $15,000 in liquidated damages; (5) Petra did not
14 This is particularly true in light of the fact that the City is unable to quantify or even explain what damages it
sustained as a result of the alleged breaches.
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ensure that a Certificate of Substantial Completion was issued by the Architect for each Prime
Contractor. These arguments lack merit.
2.2.1 The City has waived its right to make these claims.
First, as a general matter applicable to all of the City's arguments, each of these
arguments is waived. Waiver is the "voluntary, intentional relinquishment of a known right or
advantage." Brand S. Corp v. King, 102 Idaho 731, 734, 639 P.2d 429, 432 (2005). The waiver
doctrine is intended to prevent a waiving party from lulling another into a false belief that strict
compliance with contractual duty will not be required and then sue for nonperformance. See,
Lake County Grading Co. ofLibertyville v. Advance Mechanical Contractors, 654 N.E. 2d 1109,
1119 (Ill. Ct. App. 1995) (In building context waiving party should not be allowed to lull another
party into noncompliance with contractual terms and then sue for nonperformance).
The Idaho Supreme Court has addressed an analogous situation in Obray v. Mitchell, 98
Idaho 533, 567 P.2d 1284 (1977). In Obray, a subcontractor sought payment for additional work
it had performed at the request of the general contractor. 98 Idaho at 535,567 P.2d at 1286. In
defense, the contractor argued that the subcontractor was not entitled to be paid because he had
not complied with certain provisions in the contract. Id. at 536, 567 P.2d at 1287. The
subcontractor demonstrated that the contractor ignored the contractual requirements during the
course of the contract. Id. In awarding additional compensation to the subcontractor for the
extra work it had performed, the Court held that the contractor could not now insist on a
contractual requirement he had had previously ignored. Id. The Court held the contractor
waived these requirements and ordered him to pay the subcontractor for the additional
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performed. Id; see also, Swenson v. Lowe, 486 P.2d 1120 (Wash Ct. App. 1971) (Contractor
entitled to compensation for services rendered where owner waived strict requirement of contract
terms during course of construction).
Each of the City's arguments is waived. If the City had issues with Petra's performance
under the Construction Management Agreement with regards to how Petra enforced the Prime
Contracts, it had numerous opportunities to voice those concerns. For example, Gene Bennett
details how the pay applications for the Prime Contractors were handled:
(a) After compiling the pay application Petra would submit it to LCA on or about
the 5th of the following month for their review and approval; (b) If LCA had any
questions Petra would address them prior to LCA certifying the pay application,
the Architects certification provided that the Work had progressed as indicated,
the quality of the Work was in accordance with the contract Documents and that
the Contractors and vendors were entitled to payment of the amounts certified; (c)
The certified pay application was then delivered to Keith Watts, the City's
authorized representative and purchasing agent, for his and Councilman Keith
Bird's review and approval; (d) Any questions that the City would have would be
addressed by discussion, email or a meeting prior to the City approving and
dispersing the payments to the contractors and Petra.15
The City made its decisions with all available information at hand. The City has waived
the right to go back years and argue that something was amiss. The City approved Petra's
conduct at every turn. And most importantly, the City occupied the Project and put it to
beneficial use. 16 The City has waived all the following arguments, which in any event lack
merit, as will be discussed below.
15 Bennett Sept. 13 Affidavit at' 84.
16 Bennett May 5 Affidavit at' 102.
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2.2.2 Petra correctly administered the Rule Steel Contract with regard to
Rule Steel Change Orders No.1 and 2.
The City has offered no evidence that Petra failed to properly administer Rule Steel's
contract with regard to Change Orders No. 1 and 2. Instead, the City is inviting the Court to
speculate in its favor based on the City's bare assertions.
As a preliminary matter, the City alleges that Change Order No. 1 and No.2 were
submitted to the City with "no additional time." These were then altered by Petra with the
notation "To Be Determined." In support of this allegation, the City cites to the Affidavit of
Steven J. Amento.17 Amento only speaks about Change Order No. 1.18 Therefore, nothing is
before the Court regarding Change Order No.2.
Therefore, the question is whether Petra handled Change Order No. 1 correctly and in
conformity with any obligation it had under Section 7.2.4 of the Prime Contracts. Section 7.2.4
states "Any Change Order shall constitute final and full settlement of all matters relating to or
affected by the change in the Work ....,,19 In support of the allegation that Petra "failed to
enforce this provision," the City proffers the testimony of Amento, their retained expert. This
use of expert testimony puts the cart before the horse. The City cites no factual allegations in the
record in support of the City's assertion. The City cites no factual evidence that Petra was not
authorized to make the notation on the two versions of Change Order No.1, or that anyone was
misled by it. The City only offers the two documents, one with the relevant handwriting and one
without, and then makes the allegation via its expert witness.
17 Affidavit of Steven 1. Amento dated July 2, 2010 in Opposition to Defendant's Motionfor Summary Judgment
("Amento Affidavit").
18Id at' 24(c).
19 Affidavit of Kim J. Trout dated Sept. 1.2010, at Exh. F.
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More importantly, the facts are otherwise. As Tom Coughlin details in his affidavit, the
parties, including the City, were all aware that the timing issue "was in flux" and still needed to
be addressed with regard to Rule Steel at a later date?O There was no intent to deceive?1 This
agreement with the City modified Section 7.2.4, to the extent it even applies. Again, the City
leaps to a conclusion unsupported by the facts.
In fact, the City's argument with regard to Rule Steel Change Order No. I is emblematic
of its entire approach to this case. The City imagines a world where a 20+ million dollar public
works project, involving at least 53 contractors and hundreds of change orders, ASIs and RFIs
proceeds to the very letter of each of the multiple standard form contracts. This defies common
sense and simply ignores the reality of the construction world: "Construction, even on a normal
and seemingly routine project, is an extraordinarily complex process - rarely proceeding as
planned' in strict conformance with the requirements of contract documents; subject to a 'range
of reasonably expected adverse conditions' requiring skillful coordination of numerous
tradesman; subject to changes invoked under agreements of the parties or due to conditions
beyond the control of the parties ...." Bruner & O'Connor on Construction Law.
2.2.3 Petra received written requests from Rule Steel for time extensions
The City has offered no evidence that Petra did not "require timely, written, and
legitimate request for delay." Evidence in the record suggests Petra did receive written requests
from Rule Steel. The City makes an allegation that no such request from Rule Steel exists and
then cites to a paragraph in its counsel's affidavit indicating he was unable to locate such a
20 Affidavit of Thomas Coughlin dated September 20, 20 I0 (Coughlin September 20, 2010 Affidavit) at 11 12-18.
21Id. at 119.
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document. As Tom CougWin states in his affidavit, Rule Steel made written requests for time
extensions.22 Tom CougWin testified that Petra received written notice from Rule SteeI.23 The
City's allegation is contrary to the facts.
2.2.4 Petra correctly addressed the provisions of Section 8.3.1 in the Prime
Contracts.
The City argues that Petra did not address the provisions of Section 8.3.1 in the Prime
Contracts. Although the City cites nothing other than the contract itself to support this factual
allegation, it appears to be based on Mr. Amento's affidavit. Mr. Amento alleges, without any
basis in fact or even a purported basis in fact, that Petra recommended an extension to Rule Steel
"without making an adjustment for the 3D-days float allowance as required by contract.,,24 Mr.
Amento then recites Section 8.3.1 and moves on to other issues.25 In other words, in asking for
summary judgment with respect to Petra's breach in failing to address Section 8.3.1, the City
offers no evidence, other than to say there is no "evidence in the record that Petra even attempted
to apply § 8.3.1." The City is the plaintiff in this case and has the burden of proof at trial.
O'Connor v. Harger Cons!., Inc., 145 Idaho 904,910, 188 P.3d 846, 852 (2008). As the moving
party on summary judgment, "the initial burden of establishing the absence of a genuine issue of
material fact rests with that party." Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 887
P.2d 1034, 1038 (1994). The City has failed in its burden.
22 Coughlin September 20,2010 Affidavit at' 11,27.
23 See Affidavit of Thomas G. Walker dated September 20,2010 at Exhibit A; Coughlin depo: 37:15-42:17, Feb, 26,
2010.
24 Amento Affidavit at , 24(b).
25 Id
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More importantly, neither Mr. Amento nor the City's representatives understand how
"float" is defined in the Prime Contracts or how the concept of a "float" functions in a project
like this one. Section 8.3.1 of the Prime Contract states: "The Owner and Contractor
acknowledge and agree that the critical path construction schedule for the Project incorporates
not less than thirty (30) days of 'float' for owner caused delays and that an extension of time is
warranted only if events identified above cause delay on the critical path in excess of such float
days." A '''float is 'owned by the project' rather than by either the contractor or the owner ...."
Bruner & O'Connor on Construction Law 15:9 (West 2002).
Here, the 30 day float was consumed by the delays that had already occurred for
unforeseen conditions.26 By the time Rule Steel started, the Project had already been delayed.27
As detailed by Tom Coughlin in his affidavit, the 30-day float issue was not applicable to the
Rule Steel change orders.28 Again, the City's argument is contrary to the undisputed facts and to
any reasonable interpretation of the relevant contracts.
2.2.5 Petra obtained all allowable Liquidated Damages on behalf of the City
The City argues that Petra's alleged failure to apply Section 8.3.1 to the Rule Steel
liquidated damage analysis resulted in a "wrongful waiver by Petra of not less than $15,000 in
liquidated damages." Again, the City does not provide any factual support for this assertion. It
appears to stem from Mr. Amento's affidavit. Amento is of the opinion that Rule Steel should
have been assessed more liquidated damages.
26 Coughlin Affidavit at ~~ 30-31
27 I d. at ~30.
28Id. at ~~ 28-31.
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The City glosses over the analysis given the City by Tom Coughlin and the fact that the
City agreed with the terms of the Rule Steel setdement.29 Coughlin's communications with the
City are in the record.3D The City agreed with Coughlin's recommendations.31 The City
provides no indication or analysis as to how Petra waived $15,000 in liquidated damages. It is
one thing for the City in November of 2007 to take issue with Petra's analysis of the Rule Steel
situation when it comes up, it is quite another to take issue with it almost three years later, and
after accepting and occupying the Project. Rule Steel was one of 53 contractors who worked on
the Project. Rule Steel was assessed liquidated damages in a manner Petra considered
appropriate and that the City approved with full knowledge of all relevant circumstances. As
Richard Bauer details in his affidavit, Petra's handling of all potential liquidated damages was
within the standard of care.32
As addressed above, by accepting Petra's assessment of the Rule Steel situation and
moving forward, the City waived its right to object to Petra's conduct. Even if it was
objectionable on some grounds, the City does not even explain how it could constitute a material
breach of the Construction Management Agreement.
2.2.6 Petra fulfilled its duties with regard to ensuring Substantial
Completion of the Project.
The City argues that Petra breached the Construction Management Agreement by failing
to ensure the Architect delivered a Certificate of Substantial Completion to the City for each of
the Prime Contractors. It is important to note carefully what the City argues here. The City does
29Id at" 13-23.
30 Id at' 22, Exh. II.
31Id at W13-23.
32 Affidavit ofRichard Bauer dated Sept. 13,2010 ("Bauer Sept. 13 Affidavit") at" 38-40.
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not argue that any of the Prime Contractors failed to achieve Substantial Completion. The City
only argues that Petra apparently failed to ensure that the Architect delivered a Certificate of
Substantial Completion for each of the Prime Contractors.
Thus, despite the fact that the City accepted the Project when it was completed, despite
the City making final payment to each of the Prime Contractors, despite the City agreeing with
Petra and the Prime Contractors regarding the substantial completion dates, the City now wants
to argue that because Architect failed to deliver certain certificates, Petra is in breach of the
Construction Management Agreement. This argument lacks merit for a number of reasons.
First, Petra did not have a duty under the Construction Management Agreement to deliver
certificates of substantial completion. Again, Petra's duties must arise from the Construction
Management Agreement. The City cites Section 4.7.1, which provides that "Construction
Manager shall have and perform those duties, obligations and responsibilities set forth in the
construction agreements [Prime Contracts] between Owner and each Contractor." Therefore,
with this reference, the Construction Management Agreement imposes on Petra as Construction
Manager those duties imposed on it by Prime Contracts. But the Prime Contracts impose no
such duty, nor does any other document.
The City's interpretation of Section 9.8.2 of the Prime Contract is erroneous. This
section does not impose an affirmative duty on Petra to deliver the certificates of substantial
completion. Section 9.8.2 states:
When the Work or designated portion thereof is substantially complete, the
Architect will prepare a Certificate of Substantial Completion which shall
establish the date of Substantial Completion .... The Certificate of Substantial
OPPOSITION TO MERIDIAN'S MOTION FOR PARTIAL SUMMARY mDGMENT RE: LIABILITY Page 15
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Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in such Certificate.
This language imposes this duty on the Architect, not Petra.
Furthermore, Petra was not given the authority to legally compel the Architect to do
anything. The relevant contractual document is the Professional Services Agreement, entered
into between the City and the Architect, LCA, on July 11, 2006.33 The LCA Agreement was
never assigned to Petra.34 In other words, the City did not designate Petra as its authorized
representative vis-ii-vis the Architect.35 The LCA Agreement does not include a provision
stating that the Construction Manager will administer the LCA Agreement.36 This would be
customary if in fact the City wanted the Construction Manager to control the design of the
Project, which it did not.37 Instead, the City chose to retained control over the design and did not
make Petra the City's agent with regard to the Architect.38
Therefore, the contractual relationship between Petra and the Architect is encapsulated in
paragraph 3.3 of the Construction Management Agreement. This section states: "Construction
Manager shall consult and coordinate with Architect as needed to fulfill its duties hereunder, and
shall assist the Architect as need [sic] for Architect to fulfill its duties to Owner under the
Architectural Agreement." The only authority the City cites for its argument that Petra had a
duty to compel the Architect to deliver the certificates to the City is a section of a Construction
Management Plan that is not a contract and does not grant any authority even if it was a contract.
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This document simply outlines methods and procedures that may be utilized by Petra as
Construction Manager. There is no reasonable reading of this section that would lead to the
conclusion that it created a legal right on the part of Petra to command performance by the
Architect regarding the certificates of substantial completion. This type of relationship was
specifically not intended by the City. The contractual relationships between the parties should be
determined with reference to contract documents (the Construction Management Agreement and
the LCA Professional Services Agreement), not with reference to methods and procedures
handbooks.
Therefore, the City's contorted reading of various agreements and documents does not
withstand scrutiny. Petra had no affirmative duty under either the Construction Management
Agreement or any of the Prime Contracts to command the Architect to deliver the certificates of
substantial completion. In any event, the City's point is immaterial. Substantial Completion was
achieved by each of the Prime Contractors on a date - October 15, 2008 - agreed upon by all
parties, including the City.39 The City mischaracterizes substantial completion. It is not
"achieved when the Architect has prepared 'a certificate of Substantial Completion which shall
establish the date of Substantial Completion ....",40 On the contrary, substantial completion is
''the stage in the progress of the Work as certified in writing by the Construction Manager and
Architect when the Work or designated portion thereof is sufficiently complete in accordance
with the Contract Documents so the Owner can occupy or utilize the Work for its intended
39 Bennett Sept. 20 Affidavit at' 22.
40 The City's Memorandum in Support ofMotion for Partial Summary Judgment Re: Liability at pg. 9 (emphasis
removed).
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use.,,41 Notably, the Meridian City Hall was substantially completed on October 15,2008, a date
agreed upon by all parties.42 Likewise, the Prime Contractors with the exception of Rille Steel
each achieved substantial completion.43
Second, even if it were true that Petra had the duty to ensure that the Architect deliver the
certificates of substantial completion, any failure by Petra to do so would not be a material
breach of the Construction Management Agreement. As stated above, "a substantial or material
breach of contract is one which touches the fundamental purpose of the contract and defeats the
object of the parties in entering into the contract" Ervin Const. Co. v. Van Orden, 125 Idaho
695,699, 874 P.2d 506, 510 (1993). "Substantial performance is performance which, despite a
deviation from contract requirements, provides the important and essential benefits of the
contract to the promisee." J.P. Stravens Planning Associates, Inc. v. City o/Wallace, 129 Idaho
542,545,928 P.2d 46, 49 (Ct. App. 1996).
The City quickly jumps to the language in the Prime Contracts, but the focus should be
on the terms of the Construction Management Agreement. The City's "objective for the Project
is to develop a new cost efficient city hall facility and public plaza on the Site." The City
retained Petra "to help it achieve the objectives set forth in Section 3.1 above by managing and
coordinating the design and construction of the Project on behalf of the [City]." This was the
purpose of the Project. Any failure to ensure that the Architect delivered certificates of
substantial completion for prime contracts, even if this can be considered a duty of Petra, is not a
material breach of Petra's duty under Section 4.7.1. The Project was completed. All certificates
41 Affidavit of Kim J. Trout dated Sept. 1. 2010, at Exh. F.
42 Bennett Sept. 20 Affidavit at ~ 22.
43 Bennett Sept. 20 Affidavit at ~ 23.
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of occupancy were issued and City has been occupying the Project since the temporary
occupancy permits were issued on October 15,2008.44 The City held a grand opening ceremony
on November 21,2008, during which it praised Petra for its work.
Therefore, even if Petra was at fault for failing to ensure delivery of the certificates of
substantial completion, Petra did not materially breach the Construction Management
Agreement. At a minimum, this is a question of fact. See Ervin Construction, 125 Idaho at 702,
874 P.2d at 513. On summary judgment, construing the facts in favor of the non-moving party,
the Court should deny the City's motion with respect to the Certificates of Substantial
Completion and Petra's liability.
2.2.7 Petra fulfilled its duty to protect the City from defective or deficient
Work.
The City accuses Petra ofnot protecting the City against defective or deficient work. The
City does not actually identify a single defect in materials and workmanship, rather it simply
refers the Court to affidavits previously filed by City with the expectation that the Court will find
the evidence to which it is referring. In any event, whatever defects the City has allegedly
discovered fall within the warranties.45 Items identified after the punch list inspection are
resolved under the warranties.46 Once the building is turned over to the owner, the owner is
responsible for administering the warranties.47 Petra did not have any responsibility under the
Construction Management Agreement to administer the warranties.48
44 Bennett April 7 Affidavit at ~~87-92; Bennett May 5, 2010 Affidavit ~ 102, Exh. 38.
4S Bauer Sept. 13 Affidavit at Exh. 504.
46 Id
47 1d.
48 Bauer Sept. 13 Affidavit at ~34.
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The City's repeated allegations regarding defects stem from a misunderstanding of a
construction manager's role and Petra's contractual duties under the Construction Management
Agreement. A construction manager is not liable for every defect (patent or latent) that may
manifest itself months after a project is completed. This is the reason for warranties. An agency
construction manager not-at-risk observes the work while it's underway, monitors its progress,
checks for consistency with the contractor's pay applications, checks for consistency with the
contractor's reports of scheduled progress, notes safety issues, and gathers information for
coordinating between contractors.49 If the construction manager observes an apparent defect, he
may contact an inspector to do a technical inspection.50 The City kept the right and obligation to
conduct inspection and testing.51
2.2.8 The City's claim that Petra had a fiduciary duty to the City is
contrary to the intent of the parties, the standards applicable to
construction managers and relevant law.
Lastly, the City persists in its argument, both here and now apparently in seeking punitive
damages, that Petra owed the City a fiduciary duty. This assertion ignores significant problems
inherent in the language of the Construction Management Agreement. Despite the appearance of
the phrase ''trust and confidence," the parties did not intend a fiduciary relationship. The
language of the Construction Management Agreement does not support this conclusion. Petra's
representatives have testified they never intended this relationship, which is relevant in
interpreting this ambiguous language. Further, the City drafted the document and this ambiguity
should be interpreted against the City.
49 Bauer Sept. 13 Affidavit at ~ 32.
50 Id.
51 Id.
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The City focuses on the words "trust and confidence" in Section 1.1. But these words
must be read in the context of the entire agreement. Section 1.1 also states: "Construction
Manager further covenants that Construction Manager will perform its services under this
Agreement, in the exercise of ordinary and reasonable care and with the same degree of
professional skill, diligence and judgment as is customary among construction managers of
similar reputation performing work for projects of a size, scope and complexity similar to the
Project." This language does not describe the heightened duties of a fiduciary.
Even more importantly, Section 2.8 states: "Construction Manager acknowledges that it
is an independent contractor and not an employee or agent of Owner" (emphasis added). In
other words the Construction Management Agreement contains a term of art often used the
fiduciary context, but goes on to describe a standard relationship, and then states Petra is not
even an agent of the City, but only a mere independent contractor. This confusing language,
drafted by the City, does not support the City's simplistic assertion that a fiduciary relationship
was created in this agreement. At a minimum, the Construction Management Agreement is
ambiguous on this point. As such, it should be construed against the drafter.
Furthermore, Petra did not intend to enter into a fiduciary relationship. As testified to in
the affidavits of Jerald S. Frank and Eugene R. Bennett, the words "trust and confidence" refer
only to the standard commercial relationship that exists between an owner and an agency
construction manager not-at-risk. "Owners don't do business with construction managers they
don't trust and have confidence in, and construction managers don't represent owners that they
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don't trust and have confidence in." In other words, the relationship of trust and confidence is
reciprocal.52
The understanding of Messrs. Frank and Bennett is confinned by Richard Bauer, who
states in his affidavit that -
The relationship established by and the duties and responsibilities described in the
foregoing paragraph [paragraph 1.1 of the Construction Management Agreement]
express the standard commercial relationship that exists between an owner and an
agency construction manager not-at-risk.
Lastly, the course of conduct of the parties does not indicate a fiduciary
relationship was contemplated by the parties. As Richard Bauer details:
Petra's duties and responsibilities were limited by the tenns and conditions of the
Construction Management Agreement. For instance, Petra's scope of services
under the Construction Management Agreement did not include acting as the
City's agent with regard to the architects. Rather, Petra's responsibility was to
"consult and coordinate with the architect as needed." See Construction
Management Agreement at 3.3. In addition, Petra did not have any inspection or
testing responsibilities. Petra's duty was to observe the Work of the contractors
hired directly by the City. Further, I have concluded from my review of the
affidavits and legal memoranda filed by Meridian that the City is attempting to
greatly expand the duties and responsibilities Petra undertook as an agency
construction manager not-at-risk. Importantly, Petra was only required to act on
the City's behalf with regard to the construction contracts.53
Therefore, the City is attempting to over-simplify this case by repeatedly claiming
that a fiduciary relationship existed. At a minimum, this is a factual issue. And, for
purposes of punitive damages, the weight of the evidence suggests that not only is the
nature of the parties' relationship in this case a matter of dispute, but that the dispute is
immaterial. Petra did not breach its duty to the City, however that duty is described.
52 Affidavit of Jerald S. Frank dated September 13,2010 at ~ 41; Affidavit of Eugene R. Bennett dated September
13,2010 at ~ 89. Affidavit ofRichard Bauer dated September 17,2010 at ~~ 6 and 7.
53 Affidavit of Richard Bauer dated September 17, 2010 at ~~ 6 and 7.
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3. CONCLUSION
As set forth above, the City's Motion fails to establish that Petra breached the
Construction Management Agreement, or even if it did, that any of the breaches are material.
Petra substantially performed under the Construction Management Agreement and under Idaho
law. Consequently, the Ci~ cannot be excused from performing its obligations under the
contract. Moreover, the City has waived these claims through its conduct. At a minimum, there
are issues of material fact. Petra respectfully requests that the Court deny City's Motion for
Partial Summary Judgment.
DATED: September 20,201:0. By..:..,:~~~aa~~~.....J.~~~~::::::::::=--
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I HEREBY CERTIFY that on 20th day of September, 2010, a true and correct copy ofthe
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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J. DAVID NAVARRO, Clerk' 'j;
By KATHY BIEHL
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB NO. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
STATE OF IDAHO )
) SS.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS COUGHLIN
DATED SEPTEMBER 20, 2010 IN
OPPOSITION TO THE CITY OF
MERIDIAN'S MOTION FOR
SUMMARY JUDGMENT AND
MOTION FOR PARTIAL SUMMARY
JUDGMENT RE: LIABILITY
1. I, Thomas Coughlin, being first duly sworn upon oath, depose and state:
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2. I make this Affidavit based upon my own personal knowledge and I am
competent to testify to the facts set forth below if called as a witness.
3. I have more than 26 years ofexperience in the construction industry.
4. During times relevant to this case I was employed by Petra Incorporated
("Petra").
5. I served as a project engineer on the new Meridian City Hall project ("Project").
6. I am one ofthe custodians ofPetra's business records.
7. The documents referred to herein are true, correct and complete copies of the
documents in Petra's files or documents produced by the City of Meridian ("City" or
"Meridian") during the course of this litigation, which files and documents are kept in the
course of Petra's regularly conducted business activity. It is Petra's regular practice to make or
keep such documents.
8. I have reviewed the allegations contained in the City's Motion for Partial
Summary Judgment Re: Liability, as well as and the supporting affidavits and their exhibits.
9. I particularly note the allegations regarding Rule Steel on pages 7 through 9 of
the City's Memorandum.
10. I have personal knowledge of all relevant events with regard to the Rule Steel
issues from December 13, 2007 onwards and I am the custodian of records generated prior to
this date during the course ofPetra's regularly conducted business activity.
11. Rule Steel did request time extensions with each ASI quoted.






              
              
             
             
 
               
          
              
              
               
               
   
             
              
               
   
               
                
           
           





12. Steven J. Amento refers to two versions of Change Order No.1 and an apparent
discrepancy between them regarding time extension. See Exh. 1, Exh. 2.
13. The typical procedure pursuant to our agreement with Keith Watts was to have
each change order approved by the contractor, architect, and construction manager (Petra) prior
to the City's final approval and payment.
14. This change order was handled differently because Keith Watts had
designed/redesigned the approval signature sheet used for change orders during this period time.
15. In this instance the new change order approval sheet (Exhibit 1) was forwarded
to Petra after it had been signed on behalfofthe City.
16. The change order was then forwarded to Rule Steel, who added the notation "27"
for added calendar days and initialed it "RA." See Exhibit 2.
17. Then I, on behalf of the City deleted the "27" and added "TBD" in the time
extension area. See Exhibit 2.
18. This fully executed form, Exhibit 2, was then sent to the City. Keith Watts was
informed that the time extension issue with Rule Steel was in flux and still needed to be
resolved. This Change Order, Exhibit 2, was approved by the City.
19. I never entertained any thought of concealing any information from the City.
On multiple occasions, I provided all relevant information to Mr. Watts and kept him and other
representatives of the City fully informed.





   
               
           
              
             
       
           
             
              
            
               
           
                 
     
                
                 
           
             
                
      




20. I informed Mr. Watts, the City's authorized representative, on multiple occasions
regarding all relevant issues concerning the Rule Steel delays and liquidated damages
negotiations. See Exh. 3-8, 10, 11, 12.
21. Mr. Watts instructed me that Petra should move forward with its best
recommendation regarding the Rule Steel matter. See Exh. 6.
22. I provided all relevant information to Mr. Watts prior to the drafting and
approval of Change Order No.3, which contained the liquidated damage settlement Petra had
negotiated with Rule Steel on behalfofthe City. See Exh. 3-8, 10, 11, 12.
23. For the City representatives to now claim that they were unaware of the Rule
Steel change orders and the changes to the substantial completion date is not supported by any
facts considering the amount of information I provided to Keith Watts prior to receiving the
City's approval ofthe liquidated damage settlement Change Order No.3. See Exhibit 13.
24. Petra was in daily contact with Rule Steel regarding production and erection
issues and I kept the City's representative fully informed ofall developments.
25. Rule Steel was assessed liquidated damages based on Petra's recommendation as
reviewed and approved by the City's representatives in Change Order No.3. See Exhibit 13.
26. The delays. experienced in the fabrication and erection of the steel were not
solely Rule Steel's fault. Design changes detailed in multiple ASIs and RFIs included in the
change orders also impacted Rule Steel's fabrication and erection schedule.
27. Rule Steel submitted requests for time extensions with the various ASI's and
RFI's.
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28. Regarding the City's allegations that Petra did not correctly apply Section 8.3.1
of the AlA A20 l/CMa - 1992 to the Rule Steel analysis, the City's assertions demonstrate that
neither Mr. Amento nor the City's representatives understand how the "float" works in this
situation.
29. The 30-day float that Amento refers to is not for each contractor. There is a 30-
day float for the Project as a whole. If there was a 30 day float for each contractor, the Project
would have never been finished.
30. The 30-day float had already been consumed by the contaminated and unsuitable
soil and design issues related to raising the building.
31. The float provision in Section 8.3.1 was therefore not relevant to the Rule Steel
situation.
32. Petra sought all allowed liquidated damages and kept the City's representatives
fully informed regarding all delays.





Notary Public for Idaho
Residing at Boise, Idaho
My commission expires: l- "5-201:2,
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I HEREBY CERTIFY That on the 20th day of September, 2010, a true and correct copy
ofthe within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
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PROJECT: STEEL AND STEEL ERECTION
The Contractor Is hereby directed to make the following changes from the Contract Documents and Plans.
Desclptlon: Additional structural requirements per ASl's #7,8,18,19.23.
Reason for Change Order: Redesign by Architects
Attachements: Architect's Supplemental Instructions #7, 8, 18, 19 & 23.
CHANGE IN CONTRACT PRICE:
Original Contract Price $1,874,000.00
Net changes form previous Change Orders
No._to_
$0.00
Contract Price Prior to this Change Order.
$1,847,000.00
Net Increase (decrease) of this Change Order.
$35,766.00










Date: I~ r(8-tJ 1
CHANGE IN CONTRACT TIMES:
Original Contract Times:
Net changes form previous Change Orders
No._ to _ (calendar days)
Contract Times priofto this Change Order:
(calendar days)
Net Increase (decrease) of this Change Order.
(calendar days)
N/A






By: City Clerk, Will Berg Jr. &..,..
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PROJECT: STEEL AND STEEl. ERECTION
The Contractor Is hereby dlre<*ld to make the foRowlng changes from the Contract Documents and Plans.
'.
Desclptlon: AddlUonal structural requirements per ASl's #7, 8, 18, 19, 23.
Reason for Change Order: Redesign by Architects
Attachements: Architect's Supplemental Instructions #7,8.18,19 & 23.
. CHANGE IN CONTRACT PRICE: CHANGE IN CONTRACT TIMES:
Original Contract Price $ 1.874.000.00 0riglnaI Contract Tmes:
Net dlanges form previous Change Orders Net changes form previous Change Orders
No._to_ No._to_ (calendar days)
$0.00
Contract Price PrIor to this Change Order. Contract Times prior to this Change Order:
(calendar days)
$1.847,000.00
Net lna'ease (decrease) of this Change Order: Net Increase(~) of this Change Order:
$35,766.00 ."r
(calendar days) R-~
!:Uk'" 1/f -m ~ tJ~-r~MNJ~~P






By. '" .f r - By: Ke' alts
Date: 12/Z'9 tJ Date: /2-) 'i-ol
~Zd4
'LV. H~~ ":J
1ll<-""'"",'Wl~2 t'........ABy, J c
Date: I I(!) 'a Date: /Z -(9-0 7
APPRO~-. ~f A~.dL'~ ,}L
By: MayorTam~ . By: City Clerk, WID Berg Jr. ~
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Sent: wednesday, March 12,2008 2:32 PM
To: 'Keith watts'
Subject: Rule Time Extension & liquidated Damages
Attachments: COIVI Memo~ Rule Time Ext 03120a.doc
Keith
Page 10fl
Attached is a draft of a memo to you addressing the Rule Steel time extension & liquidated damages issue. I










Phone: (2Q8) 3234500 Fax: (208) 3234507
E-Mail: tcougblin@l>l.trainc.net
B
ThiSC()1fllllllRicaiion C()1fJaints prQprielfJry business InjQmwlion andmay contain ctJtlftdential i'lformaliem. IfIhe reader qftllis message Is not the intended
recipiell/t, or the empJo}'l!l! or agent responsible to deliver it /0 the Intendedreaipie/If, ;Vall are hereby nOlified Ilralanydissemination, olSlriblllion, or copying
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GENERAL CONTRACTORS
1097 N. Rosario Street, Meridian,lD 83642 Phone (208)323-4500 Fax (208)323-4507
Date: March 12,2008
To: Keith Watts, Purchasing Manger, City Of Meridian
From: Tom Coughlin, Project Manager
Re: Rule Steel- Time Extension & liqUidated Damages
In an attempt to address the time extensions that Rule Steel has requested for various ASl's and
RFI's issued to-date Petra Inc. has reviewed the requests and the actual scenario involving the
progress of their work.
Petra had previously informed Rule Steel that they would be assessed liquidated damages
starting on 11/26/07 if the entire structural steel scope of work of was not completed by that date.
It is Petra's opinion that the steel scope of work was not substantial complete until 2/08/08. This
date represents the date that Petra feels the structural steel was completed to a point so as not to
impede any of critical path follow-on work required to complete and/or dry-in the building. This
period amounts to 75 calendar days. The period of time that Rule Steel would be assessed
liquidated damages for would be the 75 days minus any time extensions granted for the various
ASI's & RFl's that have impacted the structural steel scope of work.
Rule Steel had previously requested a total of 27 days for the items that were included in Rule's
CO#01. This request was held in abeyance pending the completion of the work.
For the items previously included in CO #01:
• ASI-7 Lower Floor Structure at 1st Floor- Time requested 5 days. OK to recommend to
the City.
• ASI-8 Steel Connection Modifications - Time requested 10 days. OK to recommend to
the City.
• ASI-18 Add Camber &Revise Moment Connections - Time requested 5 days. OK to
recommend to the City.
• ASI-19 Connection Fix for Bsmt Wall to Low - Time requested 2 days. Not
recommended, didn't impact the progress of the work.
• ASI-23 Stair Tower Support Steel- Time requested 5 days. OK to recommend to the
City.
This is totals to 25 of the 27 work days requested.
For the items pending change order submittal:
• ASI-13 Elevator Tube Upgrade - Time requested 10 days. Not recommended, this work
was done after the substantial completion date.
• ASI-52 Elevator Penthouse Beams - Time requested 10 days. Would recommend 5
days.
• ASI-54 Roof Elevation & Slope @ CMU Wall - Time requested 3 days. OK to
recommend.
• RFI-73 Sun Shade Connection - Time requested 3 days. Not recommended, did not
impact the progress of the work.
• RFI-74 Angle Clips for Support of Wall- Time requested 3 days. Not recommended, did
not impact the progress of the work. As of Friday, 3/7/07 these clips had not been
installed.
• Bent Plate @Grid H (Included with RFI-74) - Add bent plate, shop drawings marked
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• RFI-93 Relief Angle @ Stair Towers - Time requested 5 days. Not recommended, did not
impact the work. This was for fumishing only.
• RFI-94 Furnish and install two chiller beams. Time requested 5 days. Not recommended,
did not impact the work. This was issued and accomplished after the base building work
on the critical path was completed.
The time for these pending changes that Petra can recommend to the City would be 13 work
days.
The total time extension. considering both the CO#01 items and the new items, that Petra would
propose to recommend is 38 days work days. which translates to 52 calendar days. The 52
calendar days represent a time extension that Petra feels would be fair and responsible to both
Rule Steel and the City. Based on this Rule Steel would still be liable for liquidated damages for a
period of 23 calendar days based on a substantial completion date for their work of 2/8/08. The
total cost for these 23 days at $500/Day would be $ 11,500.
Please review this scenario and let me know if this line of reasoning is acceptable to the City. If
this is acceptable Petra will propose this to Rule as settlement of the matter of the schedule
delays and the time extensions requested for the various delays. Currently Petra has not
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Wednesday, March 12, 2008 06:22 PM
Tom Coughlin
RE: Rule Time Extension & Liquidated Damages
image002.jpg








From: Tom Coughlin [mailto:tcoughlin@petrainc.net]
Sent: wednesday, March 12, 2008 2:32 PM
To: Keith Watts
Subject: Rule Time Extension & Liquidated Damages
Keith
Attached is a draft of a memo to you addressing the Rule Steel time extension & liquidated damages
issue. I would like to discuss this with you and get the cities input prior to approaching Rule with









Phone: (208) 323-4500 Fax: (208) 323-4507
E-Mail: tcoughlin@petrainc.net
This Communication contains proprietary business information and may contain confidential
information. If the reader of this message is not the intended recipient, or the employee or agent
responsible to deliver it to the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this
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Tuesday, March 18, 200812:46 PM
Keith Watts
Gene Bennett; Jon Anderson
FW: Rule Time Extension & Liquidated Damages
image001.jpg; COM Memo- Rule Time Ext 031208.doc
Any feedback on the Rule Steel Time Extension question? I would like to get this all wrap up in a
final change order if possible.







Phone: (208) 323-4500 Fax: (208) 323-4507
E-Mail: tcoughlin@petrainc.net
This Communication contains proprietary business information and may contain confidential
information. If the reader of this message is not the intended recipient, or the employee or agent
responsible to deliver it to the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please immediately destroy, discard, or erase this information.
From: Tom Coughlin
Sent: Wednesday, March 12, 2008 2:32 PM
To: 'Keith Watts'
Subject: Rule Time Extension & Liquidated Damages
Keith
Attached is a draft of a memo to you addressing the Rule Steel time extension & liquidated damages
issue. I would like to discuss this with you and get the cities input prior to approaching Rule with









Phone: (208) 323-4500 Fax: (208) 323-4507
E-Mail: tcoughlin@petrainc.net
This Communication contains proprietary business information and may contain confidential
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responsible to deliver it to the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received this




               
              









Monday, March 24, 2008 02:43 PM
Tom Coughlin
'Gene Bennett'; Jon Anderson
Rule Steel
Tom, the Council stated today that Petra should move forward with their best recommendation as the
Council is relying on the Construction Manager to look out for its rights/best interests in the
contracts.
I would however, like clarification on the issue.
The contract has a Substantial Completion Date of 10/5/07. Why do we not assess LD's until
11/26/07? I am in possession of the letter Petra sent to Rule Steel dated November I, 2007. In
this letter Petra states that the erection start date is June 4, 2007. The contract states a start
date of Substantial Completion of July 16, 2007 and finishing October 5, 2007. This is pretty
confusing to me. I read this as START DATE of 7/16/07 and completion of 10/5/07. Am I wrong? With
4 weeks delay due to soil Start date would be 7/13/07 and completion of 11/2/07. If this is correct
we need to create CHANGE ORDER #2 for the extension in time to make it official. I need the
Contract Documents to match what is agreed upon not just memos. I'm still unclear why we did not
assess LD's until 11/26.
Can you tell me what day Rule actually started?
If after July 16th how many days were due to the soil?
Am I correct by stating Substantial Completion was achieved on 2/8/08?
Change Order #1 did not give them any time extension. Someone (Petra?) wrote in To Be Determined.
Was there any correspondence with Rule to determine this?
I show 10/5/07 to 2/8/08 to be 126 Calendar Days. The memo from you dated 3/12/08 has a
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Sent: Thursday, April 24, 20G8 1:27 PM
To: 'Keith Watts'
Cc: Gene Bennett; Jon Anderson
SUbject: Rule Steel SchedUle Issues
Keith
Page 1 of2
In response to your questions I have reviewed the Rule Steel issues in an effort to clarify the situation regarding
liquidated damages and a time extension.
Rule Steel's contract has a start date of July 16th , 2GG7 and a Substantial Completion Date of October 5, 2G07.
These dates take into account the delay in the start due to the soil issues. Rule Steel actually started on July 30.
2007 and Substantial Completion was achieved on February 8, 2008. Change Order No 1 did not include any time
extension since at the time the change order was submitted an equitable extension could not be determined. That
is why it was noted that the change in contract time was to be determined.
The November 26th date mentioned in Petra's November 1st letter was an estimated contract completion date
based on adjusting for weather delays and a time extension for the change order work included in CO#G1. As of
the November 1st date the project had experienced 12 weather days and Rule Steel had requested a time
extension of 27 work days for the ASllchange order work include in their C0#01. Converting the work days to
calendar days would result in an extension of 53 days. This is how the November 25th completion and the
November 26th start of liqUidated damages dates were generated. Since November 1st Rule Steel has
requested an additional 44 days for the pending change items that would be included in C0#02 to Rule Steel. LCA
is currently reviewing the scope of the changes included in CO#02. Of the 44 days requested, Petra currently is of
the opinion Rule is dye an extension of approximately 13 work days (17 calendar days). The actual length of the
time extension will need to be finalized with Rule. If the schedule is extended another 17 calendar days plus the
16 calendar days lost to weather dUring that period it totals 33 calendar days and would push the completion date
out from 11125 to 12128/07. This leaves a total of 42 calendardays between the proposed contract completion
date of 12128 and the actual substantial completion of date of 2/8/G8. At a rate of $500/0ay this would amount to
liquidated damages in the amount of $21,000 being assessed against Rule Steel.
On the first go around I had included the time allotted for the CO#01 itemslnto the time period after 11/26 when it
was already figured into the prior period that pushed to the date out to 11/26, this accounts for the difference in the
proposed end dates.
Let me know ifthis·clarffies the situation for you. If this meets with your approval Petra would like to proceed with
negotiating a settlement with Rule Steel on the time extension they would be due and the resulting liquidated
damages. After Rule and Petra have reached agreement on the matter we would submit the proposed settlement
to the City for approval and draft the appropriate change order to closeout the contract.
Please let me know as soon as possible if this meets with your approval and we can proceed. If you have any












Phone: (208) 323-4500 Fax: (208) 323-4507
E-Mail: tcoughlin@petrainc.net . ~
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GENERAL CONTRACTORS & CONSTRUCTION MANAGEMENT
June 9,2008
Via E-Mail: snorguist@westemsteelmfg.com.ronallen@rulesteel.com
Mr. Steve Norquist & Mr. Ron Allen
Rule Steel Tanks. Inc.
21986 Middleton Rd.
Caldwell,lD 83605
RE: Time Extension Request & Liquidated Damages
Meridian City Hall Steel Fabrication & Erection
Gentlemen:
Following additional revi~w of Rule Steel's request for a time extension and the assessment of the liquidated
damages oli the project with the City of Meridian Petra has prepared the following updated synopsis of the
Umeline of events concerning this issue.
Rule Steel's contract indicated a start date of July 16th , 2007 and a substantial completion date of October 5th ,
2007. Rule Steel actually started erection on July 30th , 2007 and in Petra's opinion obtained substantial
completion on February 8th, 2008. The substantial completion date is the date that Petra feels the structural
steel was completed to a point so as not to impede any critical path follow-on work required to complete and/or
dry-in the building. Work on the project by. Rule Steel did continue after this date.
Rule Steel had previously been informed that liquidated damages would be assessed starting November 26th •
2007 if the entire structural steel scope of work was not completed prior to the 26th. The November 26th date
stated in Petra's November 1st letter was an estimated contract completion date based on adjustments for
weather days and a time extension for the change order work included in C0#01. As of the November 1sI date
the project had experienced 12 weather days and Rule Steel had requested a time extension of 27 work days
for the ASI/change order work included in C0#01. Converting the 39 work days to calendar days would result in
an extension of 53 calendar days. Adding the 53 days to the contractual completion date of October 5th results
in a projected completion date of November 25th, 2007.
Since November 1st Rule Steel has requested an additional 44 days for the pending change items included in
proposed change order number PCO#02. Outlined below is a summary of the time extensions requested and
recommended for the items included in both CO#01 and CO#02:
For the items included in CO #01 :
• ASI-7 lower Floor Structure at 1st Floor- Time requested 5 days. OK to recommend to the City.
• ASI-8 Steel Connection Modifications - Time requested 10 days. OK to recommend to the City.
• ASI-18 Add Camber & Revise Moment Connections - Time requested 5 days. OK to recommend to the
City.
• ASI-19 Connection Fix for Basement Wall to Low - Time requested 2 days. Not recommended, didn't
impact the progress of the work.
• ASI-23 Stair Tower Support Steel- Time requested 5 days. OK to recommend to the City.





     
  
   
       
  ,l  
   
  
       
       
 
                 
 n                 
      
                   
                
                 
                    
               
               
                    
                 
                   t  
                   
  ll                  
                   
         
                  
                
          
        
                 
               
                 
 
              .  
      
               
                
 
RCE-187S I I  
  
, ,
This totals to 25 of the 27 work days requested.
For the items included in CO#02:
• ASI-13 Elevator Tube Upgrade - Time requested 10 days. Not recommended, this work was done after
the substantial completion date.
• ASI-52 Elevator Penthouse Beams - Time requested 10 days. Recommend 5 days.
• ASI-54 Roof Elevation & Slope @ CMU Wall - Time requested 3 days. Recommend 3 days.
• RFI-73 Sun Shade Connection - Time requested 3 days. Not recommended, did not impact the
progress of the work.
• RFI-74 Angle Clips for Support of Wall- Time requested 3 days. Not recommended, this did not impact
the progress of the work. As of Friday, 317107 these clips had not been installed.
• Bent Plate @Grid H (Included with RFI-74) - Add bent plate, shop drawings marked incorrectly. Time
requested 5 days. Recommended 5 9ays to the City.
• RFI-93 Relief Angle @ Stair Towers - Time requested 5 days. Not recommended, did not impact the
work. This was for furnishing only.
• RFI-94 Fumish and install two chiller beams. Time requested 5 days. Not recommended, did not impact
the work. This was issued and accomplished after the base building work on the critical path was
completed. .
This totals 13 of the 44 work days requested.
Converting the 13 work days recommended to calendar days results in an extension of 17 days. Extending the
schedule another 17 calendar days plus the 16 days lost to weather during the period would result in an
additional extension of 33 calendar days and would push the contract completion date out from November 25 to
December 28,2007. This leaves a total of 42 calendar days between the proposed contract completion date of
December 28, 2007 and the actual substantial completion date of February 6, 2008. Per the contract liquidated
damages are asseSsed at a rate of $500/day. Based on a period of 42 days at a rate of $500/day this would
amount to liquidated damages in the amount of $21,000 being assessed against Rule Steel for delays in
completing your scope of.work for the project
In response to the additional questions you posed in your March 25th email:
1. It is the City of Meridians intent to impose liquidated damages.
2. The weather delays have been factored into the extensions.
3. No time extensions have been considered for the separately for the moment field welds. This is not a
changed condition and the City does not bare the responsible for the time required. In addition the
additional time extensions proposed would more than offset this item.
4. ASI-52 Elevator Penthouse Beams -'- In response to your request for a total of 10 additional days Petra
feels the 5 days currently recommended are fair, the additional five days requested have not been
recommended.
Petra is proposing that a final change order be prepared based on the above synopsis as final settlement of the
Meridian City Hall contract. The change order (CO#03) would extend the contract substantial completion date
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Please let me know as soon as possible if this meets with your approval and we can proceed with the submittal
of the final change to the City of Meridian for approval. If you have any questions do not hesitate to contact me.
cc: Gene Bennett - Petra, Inc.
Keith Watts-City of Meridian.
PETRA88770006424
  
                     
                      
     
    
 





Mr. Tom R. Coughlin
Petra Construction
1097 N. Rosario Place
Meridian, ID 83642








I write in response to your letter of June 9, 2008 concerning time extension
request and liquidated damages for the Meridian City Hall. Our position on this is
as follows.
You indicate a contract erection start date of 7/16/08 and an actual start date of
erection of 7/30/08. This 7/30/08 date is accurate but the initial two week delay
was of no cause by Rule Steel or its steel erection subcontractor, Boise Steel
Erectors. Neither the required concrete/foundation work or masonry stair tower
work was sufficiently completed by 7/16/08 to allow required access to initiate
steel erection or to continue erection in an efficient manner. The required
concrete/foundation progress and the need for all three masonry stair towers to
be completed prior to the start of erection was discussed and agreed to in pre-
construction meetings with Petra Incorporated. At weekly jobsite meetings I
attended in June and July the progress of the concrete and masonry trades were
updated and documented each week and there was clear agreement that
erection could not begin until at the earliest 7/30/08 when steel shipments began.
If the site would have been ready for erection to begin as agreed on 7116/08
there would have been no reason for that not to occur. This is also supported by
Boise Steel Erectors daily logs. Our position is Rule Steel should not be
responsible for these 14 days.
In addition, we are still requesting the full 10 day extension required by ASI #52
in lieu of 5 days. This item caused several additional re-submittals to be provided
and approved to determine the changes requested by the owner prior to the work







   
    
  
    
   
    
  
     
   
   
  
  
   
 
              
              
  
               
              
              
          
            
            
            
              
          
              
           
             
               
                
             
     
               
              
              






Your letter assesses 42 calendar days of delay. We are agreeable to 23 days (42
days less 19 days) per our position stated above and will accept a deductive
change order for the amount $11,500.00.
Please review these items and contact me as soon as it is convenient to meet






               
              
      
               












Thursday, November 20, 2008 07:32 AM
Tom Coughlin
Gene Bennett
RE: Rule Steel CO - MCH
image001.gif








From: Tom Coughlin [mailto:tcoughlin@petrainc.netj
Sent: Thursday, November 20, 2008 7:42 AM
To: Keith Watts
Cc: Gene Bennett
Subject: Rule Steel CO - MCH
Keith
Attached is a memo outlining Petra's recommendation concerning the issue of liquidated damages and
time extension for R4le Steel.
I do not know if this is an issue that you can act on or if it is something you want to but in front
of the council. Either way it is something we need to resolve in order close things out. After
you have had a chance to review the attached give me a call.
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Thursday, November 20, 200806:42 AM
Keith Watts
Gene Bennett
Rule Steel CO - MCH
image001.gif; COM Memo- Rule Time Ext 111908.doc
Attached is a memo outlining Petra's recommendation concerning the issue of liquidated damages and
time extension for Rule Steel.
I do not know if this is an issue that you can act on or if it is something you want to but in front
of the council. Either way it is something we need to resolve in order close things out. After
you have had a chance to review the attached give me a call.




























     
  
  
    
      
              
     
                         
                  
             
             






    











1097 N. Rosario Street, Meridian, ill 83642 Phone (208)323-4500 Fax (208)323-4507
Date: November 19, 2008
To: Keith Watts, Purchasing Manger, City Of Meridian
From: Tom Coughlin, Project Manager
Re: Rule Steel - TIme Extension & Liquidated Damages
Meridian City Hall
As a result of discussions with Rule Steel concerning time extensions for additional work and the
assessment of liquidated damages Petra has formulated a recommendation for a full settlement with Rule
Steel on these issues. It is our recommendation that Rule Steel be granted a time extension of 97
calendar days and be assessed liquidated damages for a period of 28 calendar days in the amount of $
14,000. The methodology used to arrive at this recommendation is summarized below.
Rule Steel would be assessed with liquidated damages as a result of their failure to complete the contract
work within the originally scheduled duration. However the originally scheduled duration has been
impacted by the numerous changes to the project. Rule Steel has requested time extensions for the
various ASl's and RFI's issued to-date. Petra Inc. has reviewed the requests and the actual scenarios
involving the progress of their work and has prepared the following updated synopsis of the timeline of
events concerning this issue.
Rule Steel's contract indicated a start date of July 16th , 2007 and a substantial completion date of October
5th,2007. Rule Steel actually started erection on July 30th , 2007 and in Petra's opinion obtained
substantial completion on February 8th, 2008. The substantial completion date is the date that Petra feels
the structural steel was completed to a point so as not to impede any critical path follow-on work required
to complete and/or dry-in the building. Work on the project by Rule Steel did continue after this date.
The delay in the start of the steel erection was the result of the work on the CMU stair towers not being
completed to a point to allow the steel erection to proceed until July 30th , The 14 calendar days lost to
due to this delay will need to be credit to the contract duration allowed for the steel erection. It should be
noted that the delay was not the fault of the masonry contractor or another contractor but was due to the
impact of the changes to the building design relating to the unsuitable material, raising the building and
the addition of the basement.
Rule Steel had previously been informed that liquidated damages would be assessed starting November
26th , 2007 if the entire structural steel scope of work was not completed prior to the 26th• The November
26th date stated in Petra's November 1st letter was an estimated contract completion date based on
adjustments for weather days and a time extension for the change order work included in C0#01. As of
the November 1st date the project had experienced 12 weather days and Rule Steel had requested a time
extension of 27 work days for the ASI/change order work included in C0#01. Converting the 39 work
days to calendar days would result in an extension of 53 calendar days. Adding the 53 days to the
contractual completion date of October 5th results in a projected completion date of November 25th , 2007.
Since November 1st Rule Steel has requested an additional 44 days for the pending change items
included in proposed change order number PCO#02. Outlined below is a summary of the time
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For the items included in CO #01 (Previously approved with the ceavet that any time extension due would
be determined at a later date):
• ASI-7 Lower Floor Structure at 1st Floor- Time requested 5 days. OK to recommend to the City.
• ASI-8 Steel Connection Modifications - Time requested 10 days. OK to recommend to the City.
• ASI-18 Add Camber & Revise Moment Connections - Time requested 5 days. OK to recommend
to the City.
• ASI-19 Connection Fix for Basement Wall to Low - Time requested 2 days. Not recommended,
didn't impact the progress of the work.
• ASI-23 Stair Tower Support Steel - Time requested 5 days. OK to recommend to the City.
This totals to 25 of the 27 work days requested.
For the items included in CO#02 (currently pending with Rule Steel):
• ASI-13 Elevator Tube Upgrade - Time requested 10 days. Not recommended, this work was
done after the substantial completion date.
• ASI-52 Elevator Penthouse Beams - Time requested 10 days. Recommend 5 days.
• ASI-54 Roof Elevation & Slope @ CMU Wall - Time requested 3 days. Recommend 3 days.
• RFI-73 Sun Shade Connection - Time requested 3 days. Not recommended, did not impact the
progress of the work.
• RFI-74 Angle Clips for Support of Wall - Time requested 3 days. Not recommended, this did not
impact the progress of the work. As of Friday, 317107 these clips had not been installed.
• Bent Plate @Grid H (Included with RFI-74) - Add bent plate, shop draWings marked incorrectly.
Time requested 5 days. Recommended 5 days to the City.
• RFI-93 Relief Angle @ Stair Towers - Time requested 5 days. Not recommended, did not impact
the work. This was for furnishing only.
• RFI-94 Fumish and install two chiller beams. Time requested 5 days. Not recommended, did not
impact the work. This was issued and accomplished after the base building work on the critical
path was completed.
This totals 13 of the 44 work days requested.
Converting the 13 work days recommended to calendar days results in an extension of 17 days.
Extending the schedule another 17 calendar days plus the 16 days lost to weather during the period
would result in an additional extension of 33 calendar days and would push the contract completion date
out from November 25 to December 28,2007. Crediting Rule Steel with the 14 calendar days the start of
erection was delayed would extend the completion date further to January 11, 2008.
The total time extension, considering both the C0#01 , CO#02 items and the weather delays that Petra
would recommend is 97 calendar days. The 97 calendar days represents a time extension that Petra
feels would be fair and responsible to both Rule Steel and the City. Based on this Rule Steel would be
liable for liquidated damages for a period of 28 calendar days based on the difference between the new
proposed contractual completion date of January 11, 2008 and the actual substantial completion date of
February 8, 2008. Per the contract liquidated damages are assessed at a rate of $500/day. The total cost
for these 28 days at $500/Day would be $ 14,000.
Please review this scenario and let me know if this line of reasoning is acceptable to the City. If this is
acceptable Petra will propose this to Rule as settlement of the matter of the schedule delays and the time
extensions requested for the various delays.
CM009187
006430
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Monday. December 01,200802:43 PM
'Keith Watts'
Gene Bennett; 'Kathy Wanner'
FW: Payments & Change Orders - MCH
image001.gif
What is the status for payments for October, including Petra's?
contractors.
I have been getting calls from
What needs to happen to get $5,842 that is outstanding from the July 08 billing resolved?
On the change order side you should have 8 change orders in your possession for approval plus the
Rule Steel issue which needs your OK. The Rule issue will generate one or two additional change
orders. I am working on three additional change orders that involve work older than October. I
should have all three of these to LCA this week.
When can we set a time to sit down and review the Petra change order request with your self and Ted?
We would like to get this settle as soon as possible. Currently we are working for free.
We also need to get a contract setup for the East Parking Lot. We had sent you a proposal
previously.














Sent: Saturday, November 22, 2008 12:27 PM
To: 'Keith Watts'
cc: 'Kathy Wanner'; Gene Bennett
SUbject: FW: Payments & Change Orders - MCH
Keith
Any news on the Oct payments? How about the July payment?
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sent: Wednesday, November 19, 2008 2:13 PM
To: 'Keith Watts'
Cc: 'Kathy Wanner'; Gene Bennett
SUbject: Payments & Change Orders - MCH
Keith
With Thanksgiving next week what is the timetable for payments of the October billing. I have not
had any feedback or questions so I am assuming we are good to go on everything. Let me know if this
is not the case.
The $5,842 from the July billing is still outstanding, can we get that cut loose.
You should have 16 contractor change orders in your possession; this would include three being
developed today.
Any more though on when we can sit down with you and Ted to review the Petra change order request?
Gene and I are both available on Monday or Tuesday next week.
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PROJECT: MERIDIAN CITY HALL - Settlement of Liquidated Damages
The Contractor Is hereby directed to make the following changes from the Contract Documents and Plans.
Description: settlement of all issues related to liquidated damages and contractor requested time extension, painting
back charges and remedial work on sunshada frames .
ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME.
Reason for Change Order: settlement of liquidated damages
Attachments: Change order items description, dated 3111109, with contractor quotes
\.
~ ....
CHANGE IN CONTRACT PRICE:
Original Contract Price $1,847,000.00
Net changes form previous Change Orders
No.Oto01
$79,485.00
Contract Price Prior to this Change Order:
$1,926,485.00
Net 4flGI:ea&& (decrease) of this Change Order:
($15,750.00)




By: Thomas R. Co ghlin
Date: ~ 'I 1. 0
APPROVED: (CrTYl}URCs~.
By: Keith Watts ("Ii
Date: 'il--/-o ....,
APPROVED: (CrrY) • ~
By.M.;T7?
Date: 3" - I - 0
CHANGE IN CONTRACT TIMES:
Original Contract Times: Substantial Completion 1015107
Net changes form previous Change Orders
No._ to _ (calendar days)
None
Contract Times prior to this Change Order:
(calendar days or date)
101512007
Net Increase (decrease) of this Change Order:
(calendar days or date)
97 Calendar Days
Contract Times with all Approved Change Orders:
(calendar days)
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Phone: 208 585-3031 Fax: 208-585-2506
CONTRACT NO: 6
RE: To: From: Number:
* * All taxes are included In costs * *
00001 setUement d all issued reIat:ed to Contractors time extenSIon requests and the 1.000
ass essmenl: d IquIdated damages for delays In mmpIetIng the project by the
<Xll1trac:tUaI substantlaI conlPIetioo date.
contracb:lr is granted a time extension equal to 97 calendar days for the ASrs
e -7,8,13,18,23,52,54,RfI-74 Bert Plate and weather delays. The 97 calendardays would extend the mnbad: SlbstantiaI oompIel:Ion date from OCtober 5,.. 2007 to January 11, 2008. .The 97 calendar days is to be considered full and
final settIemeot d all requestS anddcilms for additkinaI time and msts related to
the project. This would Induc:Ie all requests reIat:ed to weather delays and
delays to the original scheduled start date. No time extensions are granted for
ASI's i3 &.19, IU=I's -73,·74/ 93 a 94.
The Contrador was deemed SubstantIal CornpIete as of February 8, 2008. The
diffeI" ICe between the new proposed CXlflI:raCtuaI substantial oompletion date d
January 11, 2008 and the actual substantial axnpIetlondate of February 8,
2008 is 28 calendar days. .















By: S L lfuQ qI L< A.t4..""
Steve Christensen
Date: ft. ~-;. 04Dat.e:Date:
•
. EPTED:·'
e Steel· '.,. Petra Incorpora
By: By:
~. ,'---7"'-+':O---¥-~+--
~ OrIgI'nal CorI'biIct SUm wa~ ••••••••••••~••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
_.Ch8~by PrevioUsly AutI10rIzeci Requests and Changes ••••••••••••••••••••••••••••••••••••••••••••••••
The~ct$lim p~.to ThIs, Q1;Inge Order was .....•....••..•.....•............•...•...•••......•...
The CorI~· Sum Will be~s8d ••••.•••••• !I•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
The NewCon'bilct SUm Induding This Change Order
. The CorItrae:t Time,Will be'lnaeased
the Date Of 5&Jbsta~tial Com -on as of this Change Order Th
CM101683006434
• • 
 Settle of Outstanding Liq. Damages 
 Meridian aty Hall 
 
 
   
  
   
Cal  ID  
     
  
          
 Set     l          
 nt            
I'1tra  i l J)l n  
Co ID      ll          
 , , ,54, F          cla      tI  t    ct                   
 l n              
       l      
             
   RFr  ,    
 traCt     m l        
      1I:rac      
    act i  i     
     
':IIIII.I..!CAl!   
         
      






     
 ost   
   
   
   
   _____ .... SO ..... · KK.. 
  
 i       .  
    IIo d     
         








    thi    
  Itrad:    
   lal         
 · 




... - 7" ~--¥-~+--
  
CAAr~l~~P~ 
 ~L.&    4t    
  
     
 
e'
11TLE: settle of Outstanding Uq. Damages
PROJECT: Meridian Oty Hall








RE: To: From: Number:
The ContradDr Is to be assessed liquidated ,damages for the 28 caIer1<W days
their wort extended beyond the mntrac:IuaI substantlaI completion date. Per the
contracI: IIquldated damages are assessed at a rate d $5OO/day. The total cost
to be assessed against the cootractor for the 28 calendar days at $5OO/Dav Is
'$14,000.
For Mther details referellCe attached Petra memo to Keith watts, my of
MeridIan, dated 11/19/08; Re: RlJe StEel - Tme ExtensIon a. liquidated
,.' Damages - MerIdIan Qty Hall.
~2 ,Sooshade~Wort - Labor and equipment to bondo a. smooth {OIls mar1<s 1.000
, 'and seams 1nSU'lShade steel members. Roll mar1<s and seams are normal for
stnJc:b.nI sti!el1J'lIess SpecIfically noted as an:hib!cturaI exposed. Rule StEel
, quote 8/28/08.
00003 Backcharge for additional pail'l!ing wort done on sunshade steel after misplaced 1.000
.. dips had to be re'located. CommerdaI Painting invoices #290275, dated
. 10/1/0s a. #290277, dated 10/3/08
00004 'Backcharge for removing sonshade panels Installed a. removed when It was 1.000
detennIned that the dip location was wrong and had to be re-done. 0Jst0m
Glass invoIte #12255, dated 9/30/08
oo5סס Elack:harge for fan rental for stairway ventilation when stair handrail returns 1.000
were be rewbr1ted: Tate5lnvoicel0/3
LS $2,943.00 0.00% $0.00 $2,943.00
LS ($1,105.00) 0.00% $0.00 ($1,105.00)
LS ($1,000.00) 0.00% $0.00 ($1,000.00)





0.00/0 GC markup: -'$&l0u..OOxx..
Total: ($15,750.00)
The Orlgi~1Cannct SUm was •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
Net~ngeby PrevIously AutItorIzed Requests and Changes ••••••••••••••••••••••••••••••••••••••••••••••••
The contract SUm PrIor to-This O1ange Order was ••••••••••••••••••••••••••••••••••••••••••••••••••••••
.TIIe Contrctct SlJm Will be Dea-eased •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
The New.COrI~Sum;Includillg This Cha.nge Order .
rile·~ 'l1me WID be Inaeased •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••



























N. ROSARIO STREET • MERIDIAN, 10 83642 • PHONE: (208) 323-4500 • FAX: (2OB) 323-4507 
 Sett      DATE: 2/4/2009 
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Settle of Outstanding Liq. Damages DATE: 2/4/2009
Meridian Oty Hall JOB: 060675




Phone: 208 585-3031 Fax: 208-585-2506
6
RE: To: From: Number:
00006 Backdlarge for ackItlonaI painting tIL prep work on the stair rail returns that
were revised to meet: COde. The additi0nai work was done on Rule Steels
request and behalf bv CorMlerdal PaInting. CommerdaI PaIntIng imIoice
#3391, dated 10/10/OS













The OrIginal COrIb-act Sum was •...••..••••••••.••••....•••••••••••.•••••••••••.••.•.....•••••••.•••••••...••••••••••.••••••••.•
Net OIange by. PrevIously·Authorized Requests and Changes ••••••••••••••••••••••••••••••••••••••••••••••••
The COnnct Sum PrIor to This OIange Order was ••••••••••••••••••••••••••••••••••••••••••••••••••••••
The Conb'ac:t Sum Will be- Dea-eased •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
The New Conb'ac:t Sum Including This Change Order ••••••••••••••••••••••••••••••••••••••••••••••••••••••
The Conb'act: nme Will be Ina-eased •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
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A RULE STEEL - Phase 2 (06)









Settlement of all issued related to Contractors time extension
requests and the assessment of liquidated damages for delays in
completing the project by the contractual substantial completion date.
Contractor is granted a time extension equal to 97 calendar days for
the ASl's -7,8,13,18,23,52,54,RFI-74 Bent Plate and weather delays.
The 97 calendar days would extend the contract substantial
completion date from October 5, 2007 to January 11, 2008. The 97
calendar days is to be considered full and final settlement of all
requests and claims for additional time and costs related to the
project. This would include all requests related to weather delays and
delays to the original scheduled start date. No time extensions are
granted for ASI's 13 & 19, RFl's - 73, 74, 93 & 94.
The Contractor was deemed Substantial Complete as of February 8,
2008. The difference between the new proposed contractual
substantial completion date of January 11, 2008 and the actual
substantial completion date of February 8, 2008 is 28 calendar days.
The Contractor is to be assessed liquidated damages for the 28
calendar days their work extended beyond the contractual substantial
completion date. Per the contract liqUidated damages are assessed at
a rate of $500/day. The total cost to be assessed against the
contractor for the 28 calendar days at $500/Day is $14,000.
For further details reference attached Petra memo to Keith Watts, City
of Meridian, dated 11/19/08; Re: Rule Steel - Time Extension &
Liquidated Damages - Meridian City Hall.
Sunshade Remedial Work - Labor and equipment to
bondo & smooth rolls marks and seams in sunshade
steel members. Roll marks and seams are normal for
structural unless specifically noted as architectural exposed.
Rule Steel quote 8/28/08.
Backcharge for additional painting work done on sunshade
steel after misplaced clips had to be re-Iocated.
Commercial Painting invoices #290275, dated 10/1/08 &
#290277, dated 10/3/08
Backcharge for removing sunshade panels installed & removed
when it was determined that the clip location was wrong and had
to be re-done. Custom Glass invoice #12255, dated 9/30/08
Backcharge for fan rental for stairway ventilation when stair
handrail returns were be reworked. Tates invoice 10/3
Backcharge for additional painting &prep work for the stair rail
returns that were revised to meet code. The additional work was
done on Rule Steels request and behalf by Commercial Painting.
Commercial Painting invoice #3391, dated 10/10/08










   
  -06 0  
      







   
         
          
         
            
         
         
            
            
           
           
           
  l           
          
        
          
           
           
         
     ui      
            
          
           
          
     
       
         
         
       
    
        
        
     1 1   
   
        
            
        1  
         
        
           
           
          
rC       












1097 N. Rosario Street, Meridian, 10 83642 Phone (208)323-4500 Fax (208)323-4507
Date: November 19, 2008
To: Keith Watts, Purchasing Manger, City Of Meridian
From: Tom Coughlin, Project Manager
Re: Rule Steel- Time Extension & liquidated Damages
Meridian City Hall
As a result of discussions with Rule Steel concerning time extensions for additional work and the
assessment of liquidated damages Petra has formulated a recommendation for a full settlement with Rule
Steel on these issues. It is our recommendation that Rule Steel be granted a time extension of 97
calendar days and be assessed liquidated damages for a period of 28 calendar days in the amount of $
14,000. The methodology used to arrive at this recommendation is summarized below.
Rule Steel Would be assessed with liquidated damages as a result of their failure to complete the contract
work~in the originally scheduled duration. However the originally scheduled duration has been
impacted by the numerous changes to the project. Rule Steel has requested time extensions for the
various ASl's and RFl's issued to-date. Petra Inc. has reviewed the requests and the actual scenarios
involving the progress of their work and has prepared the following updated synopsis of the timeline of
events conceming this issue..
Rule Steel's Contract indicated a start date of July 1611I, 2007 and a substantial completion date of October
SIll,2007. Rule Steel actually started erection on July 3011I, 2007 and in Petra's opinion obtained
substantial completion on February 811I,2008. The substantial completion date is the date that Petra feels
the structural steel was completed to a point so as not to impede any critical path follow-on work required
to complete and/or dry-in the building. Work on the project by Rule Steel did continue after this date.
The delay in the start of the steel erection was the result of the work on the CMU stair towers not being
completed to a point to allow the steel erection to proceed until July 3011I • The 14 calendar days lost to
due to this delay will need to be credit to the contract duration allowed for the steel erection. It should be
noted that the delay was not the fault of the masonry contractor or another contractor but was due to the
impact of the changes to the building design relating to the unsuitable material, raising the bUilding and
the addition of the basement.
Rule Steel had previously been informed that liquidated damages would be assessed starting November
2611I,2007 if the entire structural steel scope of work was not completed prior to the 2611I• The November
2611I date stated in Petra's November 1at letter was an estimated contract completion date based on
adjustments for weather days and a time extension for the change order work included in C0#01. As of
the November 1st date the project had experienced 12 weather days and Rule Steel had requested a time
extension of 27 work days for the ASl/change order work included in C0#01. Converting the 39 work
days to calendar days would result in an extension of 53 calendar days. Adding the 53 days to the
contractual completion date of October 511I results in a projected completion date of November 2511I, 2007.
Since November 1st Rule Steel has requested an additional 44 days for the pending change items
included in proposed change order number PC0#02. Outlined below is a summary of the time
extensions requested and recommended for the items included in both C0#01 and C0#02:
----------------------------_.._ .._..- .._.. -
CM101687006438
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For the items included in CO #01(Previously approved with the ceavet that any time extension due would
be determinect at a later date):
• ASI-7 Lower Floor Structure at 1st Floor-Time requested 5 days. OK to recommend to the City.
• ASI-8 Steel Connection Modifications - Time requested 10 days. OK to recommend to the City.
• ASI-18 Add Camber & Revise Moment Connections - Time requested 5 days. OK to recommend
to the City.
• ASI-19 Connection Fix for Basement Wall to Low - Time requested 2 days. Not recommended,
didn't impact the progress of the work.
• ASI-23 Stair Tower Support Steel- Time requested 5 days. OK to recommend to the City.
This totals to 25 of the 27 work days requested.
For the items included in C0#02 (currently pending with Rule Steel):
• ASI-13 Elevator Tube Upgrade - Time requested 10 days. Not recommended, this work was
done after the substantial completion date.
• ASI-52 Elevator Penthouse Beams - Time requested 10 days. Recommend 5 days.
• ASI-54 Roof Elevation &Slope @ CMU Wall- Time requested 3 days. Recommend 3 days.
• RFI-73 Sun Shade Connection - Time requested 3 days. Not recommended, did not impact the
progress of the work.
• RFI-74 Angle Clips for Support of Wall- Time requested 3 days. Not recommended, this did not
impact the progress of the work. As of Friday, 317107 these clips had not been installed.
• Bent Plate @Grid H (Included with RFI-74) - Add bent plate, shop drawings marked incorrectly.
Time requested 5 days. Recommended 5 days to the City.
• RFI-93 Relief Angle @ Stair Towers - Time requested 5 days. Not recommended, did not impact
the work. This was for furnishing only.
• RFI-94 Furnish and install two chiller beams. Time requested 5 days. Not recommended; did not
impact the work. This was issued and accomplished after the base building work on the critical
path was completed.
This totals 13 of the 44 work days requested.
Converting the 13 work days recommended to calendar days results in an extension of 17 days.
Extending the schedule another 17 calendar days plus the 16 days lost to weather during the period
would result in an additional extension of 33 calendar days and would push the contract completion date
out from November 25 to December 28, 2007. Crediting Rule Steel with the 14 calendar days the start of
erection was delayed would extend the completion date further to January 11, 2008..
The total time extension, considering both the C0#01, C0#02 items and the weather delays that Petra
would recommend is 97 calendar days. The 97 calendar da~ represents a time extension that Petra
feels would be fair and responsible to both Rule Steel and the City. Based on this Rule Steel Would be
liable for liquidated damages for a period of 28 calendar days based on the difference between the new
proposed contractual completion date of January 11, 2008 and the actual substantial completion date of
February 8, 2008. Per the contract liquidated damages are assessed at a rate of $500/day. The total cost
for these 28 days at $500/Day would be $ 14,000.
Please review this scenario and let me know if this line of reasoning is acceptable to the City. If this is
acceptable Petra will propose this to Rule as settlement of the matter of the schedule delays and the time
extensions requested for the various delays.
CM101688006439
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I •• t, 1 nge Order Request Summary
Project: Meridian City Hall
Date: August 28,2008
CIO Req. No.: Sixteen
Subcontractor: Rule Steel
Reference: Bondo work on sunshades per
Gene Bennett
Description: Labor and equipment to bondo
and smooth sunshade roll marks
per instructions.
Hours Rate/Hr Extended
54.00 $ 33.00 $ 1,782.00
$ 50.00 $ -
$ 45.00 $ -
Total Shop $ 1,782.00
Item Description Quantity Unit Price Extended
WFBeam $ 0.75 $ -
Plate $ 0.75 $ -
Tube $ 0.75 $ -
Channel $ 0.75
Anchors
Bondo Materials $ 204.38
'-'1";10-











Subcontractor/Supplier Work Description Quote Amount
JAG Equipment Lift $ 944.00
Sub Total $ 944.00
$ -
Total Subcontractor/Supplier $ 944.00
Change Order Request Amount 2,930.38 1
Total Change Order Request - Rounded
• tJ/!- ~
Sales Tax 6%
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Change Order Request Summary
• Project: Meridian City HallDate: August 28, 2008C/O Req. No.: Sixteen Subcontractor: Rule SteelReference: Bondo work on sunshadesDescription: Labor and equipment to bondo .





Item Description Quantity , Unit Price Extended
WFBeam $ 0.75 $ -
Plate $ 0.75 S -
Tube $ 0.75 $ -
Channel $ 0.75
Anchors
Bondo Materials $ 204.38




Note: Labor rate includes OH&P
d h t
Hours RatelHr Extended
54.00 $ 33.00 $ 1.782.00
$ 50.00 $ .
$ 45.00 $ ..
Total Shop $ 1782.00
an S op equlpmen
Subcontractor/Supplier Work Description Quote Amount
JAG Equipment Lift $ 944.00
Sub Total $ 944.00
$ -.
iotsl SUbcontractorlSupplier $ 944.00
Subcontractorl
Suop(jer:
Change Order Request Amount 2,930.38 1
Sales Tax 60/0 12.26 1
Total Change Order Request - Rounded 2,943.00 I
Added time to schedule - working days 0.0
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PURCHASE ORDER NUMBER MUST APPEAR ON ALL 
INVOICES - PACKAGING, ETC. 
PlEASE NOTIFY US IMMEDIATELY IF YOU ARE UNABLE, 
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PURCHASE ORDER NUMBER MUST APPEAR ON ALL 
INVOICES - PACKAGING. ETC. 
PLEASE NOTIFY US IMMEDIATELY IF YOU ARE UNABlE· 
TO COMPlETE ORDER BY DATE SPECIFIED. . 
 
 






Sent: Wednesday, January 14, 20098:55 AM
To: 'Steve Norquist'
Cc: Gene Bennett
Subject: Backcharges - MCH
Attachments: Rule Stl Backcharge Inv 011408.pdf
Steve
Attached are the invoices for two additional backcharge items totaling $1,176 that can up in billing reviews with
the City. I will include them in the final settlement along with the painting backcharges forwarded previously upon
approval of the settlement by the owner.
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DATE INVOICE NO. PAGE
254 lOOP STREET
CALDWEll, IDAHO 83005
_ 208-454-0340 FAX 208-454-0391
.. customglOmsn.com
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All bUts are due and payable on the 10th 01 the month folIowlng the Invoice date and are past due on the 11th. Past dUe accounts are
subject to a FINANCE CHARGE 0I11fz% per month on the oopaid balance for an ANNUAL PERCENTAGE RATE of18%.
::OROER FORM #40S-lS1 USE WITH COMPANION ENVeLOPE 144-90'
CM101698006449
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Open Mon-Sat 7am-6pm, Sun. 9am-3pm
Softwere bV Point-or-Renlll~ WWW.POlNT.QF-RENTALCOM
Thank you for your Business
~ \vO~v.cJ., .
OP~~ \IV
. *1~~'1P<6~ ~ Ie 5~.f.Q
.\?~. &fit1€- to t~ ~fttftS
Q~J-~.,-A-~A!~Flv?l.
\7 wdl AA~ Job Name'~~~""'!!!!r_Ut" -"'1 ./Job Number:
NAI? Cost Code: .~~_-t!tzr!J#jr9'
!J\I A .". f}V Authorized bY:---1---1.
h'~()r;,q)L.- /Jb/lN''':;/O/ftL ~~\, y.v Date Posted: By._'-
~ " Budget:-:-- ----
WOA.~ . . Over Budget: _
PrInI8d on 101312OO8 12:57:10 pm
CM101699006450
     LtJ 
P&,)-J \\0v'O~vu. .. 1~ 
 \? frt1t t   ~lttfoS 
 t v?l. 
 . ~UAA~.  . 
(,.A ~ -"'1 ./Jo  b ~r:.~==~==:;; 
t  ost ode: -!J\/ A .". f}  t ri  b=-y-: ~I ~/'....HIIo-
. Jb lN ~OIf  w<-,;'-0    y :-
~ l Budget:.-:---:--__ _ 
     ___ _ 
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Commercial Painting Contractors, Inc.
4403 Challenger Way












P.O. NO. TERMS PROJECT
Meridian City H...
ITEM DESCRIPTION EstAmt Prior ... Prior% QTY RATE Curr% Total % AMO.•.
Job R... 8f2OI08: S. Stair prep 140.00 4 35.00 l00.()O°At 100.00% 140.00
Labor
JobR..• 8fl5I08: S. Stair prep 560.00 16 35.00 ~OO.OOO" ~OO.OO% 560.00
Labor
b R..•• 8/27/08: S. Stair prep 122.50 3.5 35.00 100.000" ~OO.OO% 122.50
Labor
JobR.•• 8/27/08: S. Stair prep 87.50 3.5 25.00 l00.000At ~OO.OO% 87.50
Labor
JobR... 9/3108: Middle Stair 100.00 4 25.00 100.00% ~OO.OO% 100.00
prep Labor
JobR..• 9/4/08: Middle Stair 192.50 5.5 35.00 100.00% ~OO.OO% 192.50
prep Labor
JobR.•. 9115-9/17108: Middle 650.00 26 25.00 ~OO.OOOAt ~OO.OO% 650.00
Stair prep Labor
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant/Counterclaimant, Petra Incorporated




J. DAVID NAVARRO, Clerk' i,~
By KATHY BIEHL I
DEPUTY J
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
STATE OF IDAHO )
) ss.
County ofAda )
Case No. CV OC 0907257
AFFIDAVIT OF EUGENE R. BENNETT
DATED SEPTEMBER 20, 2010 IN
OPPOSITION TO THE CITY OF
MERIDIAN'S MOTION FOR
SUMMARY JUDGMENT AND
MOTION FOR PARTIAL SUMMARY
JUDGMENT RE: LIABILITY
j
Eugene R. Bennett, being first duly sworn upon oath, deposes and states:
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1. I make this Affidavit based upon my own personal knowledge and I am













I have more than 39 years ofexperience in the construction industry.
I am a licensed Construction Manager in the State ofIdaho. 1
I am employed by Petra Incorporated ("Petra").
I was hired by Petra on September 20, 1999 and have been employed there ever
My current title is Senior Advisor.
I have worked on more than 50 construction projects over the past 10 years.
Ofthose projects, approximately 20 were construction manager projects.
I served as project manager on the new Meridian City Hall project ("Project").
I am one of the custodians ofPetra's business records.
The documents referred to herein are true, correct and complete copies of the
in Petra's files or documents produced by the City of Meridian ("City" or
"Meridian") during the course of this litigation, which files and documents are kept in the course
of Petra's regularly conducted business activity. It is Petra's regular practice to make and/or
keep such documents.
12. The City claims that because the Petra did not provide a single discrete written
report, it should not have received its fee for the Development Strategies Phase. The owner's
criteria was not provided by the City in a single documents. Rather, the Project evolved over
I See Exhibit 505 attached to my Affidavit dated September 13,2010.




              
              
             
           
        
                
 
       
               
          
              
           
              
              
                
              
   
               
               
                
           
         
 
  
time up through August 2008 when the City added the East Parking Lot. The owner's criteria
were developed during this period of time and Petra and LCA responded to the evolving criteria
in collaboration with the City. The collaboration efforts were documented in meeting minutes,
monthly reports and emails.
13. The City paid Petra its fee with full knowledge it had not received a discrete
written report.
14. For the City four years later to claim that it was owed the report and the failure to
provide is a breach ofthe Construction Management Agreement is disingenuous.
15. Petra and the City of Meridian collaborated over time with an evolving owner's
criteria.
16. There was never a time when a single report could have been issued that would
have been relevant and not immediately outdated.
17. Through the course of dealings, the development strategies was on-going and the
required items in the contract of design, construction, scheduling, budgetary, operational or other
problems were delivered to the City in a series of reports, meetings, and other actions.
18. Since this was a phased project over a period of time, there never was one point in
time with one set ofdrawings from which to produce a report on all ofthe owner's criteria.
19. Since the City wanted the Project fast tracked, the report developed into a series
of reports which were delivered to the City and the work was done.
20. Sequentially, the payment item now questioned by the City occurred in the pay
schedule prior to the site preparation phase (demolition) and the preliminary design phase.
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21. The handling of the Rule Steel Change Order No.1 was done correctly and in
conformance with 7.2.4 of the Construction Management Agreement.
22. The City's representatives and Petra's representatives agreed upon a Substantial
Completion Date for the Project ofOctober 15,2008.
23. The prime contractors with the exception of Rule Steel all achieved substantial
completion on time. Although assessed liquidated damages for delays, Rule Steel achieved
substantial completion. As noted above, the parties agreed to October 15, 2008 as the
Substantial Completion Date.
24. Additionally, I note that in the City's Motion for Summary Judgment, the City
contends that Petra should have tracked its hours differently for Change Order No.2. The
original draft of Change Order No.2 did not include any claim for reimbursable salary expenses,
but were added in the first revision.
25. Petra tracked those hours over and above the negotiated hours, which were due to
the City increasing the projects scope, size, and complexity. This was the only way to track the
hours. It would have been impossible to track the time spent on each discrete task in the manner
the City is now suggesting.
26. The hours tracked in Change Order No. I were more detailed because the soil
issue was a single development that could be carved out and tracked. The hours in furtherance of
Change Order No.2 were incurred under completely different circumstances.
27. Petra is not seeking compensation for work prior to November 2007.
28. The payroll charts include hours prior to this date in order to show how Petra
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arrived at total hours.
29. Additionally, I note that the City in its Motionfor Summary Judgment argues that
Petra should have received City Council approval of Change Order No. 2 prior to doing the
work.
30. This was never the City's practice with change orders. Change Order No.1 was
approved in September of 2007, months after Petra had completed its work with regard to the
soil contamination in May of 2007.
31. I on behalf of Petra ensured that Petra gave timely notice of its intent to seek the
fee and felt obligated in good faith to continue working on the Project.
32. I never expected the City to deny the fee request and consequently did not stop
work while waiting to hear back from the City.
SUBSCRIBED AND SWORN to before me this 20th day of September, 2010.
,~ f.') i)~ -----r;-n ,.-r~J t.,-
~ •• ~ ,UdJ(;...\ I~~Df ! l\Q'tA~r \ -N=o-=ta"-ry-=P-ub-'-l-ic-fi-'-o-r-Id=a=--h-o-





DATED: September 20, 28Yu.




    
              
                
 
              
                
      
                  
             
                
         
EDGE R. BENNETT 
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I HEREBY CERTIFY That on the 20th day of September, 2010, a true and correct copy
ofthe within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.













   
                
        
    
     
      
   






         
 
  
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys Cor DeCendantiCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******





PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
STATE OF IDAHO )
) ss.
County of Ada. )
AFFIDAVIT OF THOMAS G.
WALKER DATED SEPTEMBER 20,
2010
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
AFFIDAVIT OF THOMAS G. WALKER DATED SEPTEMBER 20, 2010 PAGEl
006458
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1. I am one of the attorneys of record for the Defendant/Counterclaimant, Petra
Incorporated ("Petra"), in the above entitled action and I make this affidavit based on my own
personal knowledge of the facts set forth herein.
2. I submit this affidavit in support of Petra's Opposition to Motion for Leave to File
First Amended Complaint and Add Claim for Punitive Damages Pursuant to Idaho Code § 6-
1604.
3. I am one of the custodians of records of Cosho Humphrey, LLP, which include
memoranda, legal documents, reports, correspondence, emails, records, research and data
compilations, in various forms that are kept in the course of Cosho Humphrey, LLP's regularly
conducted business activity, and which are made and maintained as the regular practice of
Cosho Humphrey, LLP.
4. Attached hereto as Exhibit "A" is a true and correct copy of relevant excerpts
from the transcript of the deposition of Thomas C
AFFIDAVIT OF THOMAS G. WALKER DATED SEPTEMBER 20, 2010 PAGE 2
006459
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SUBSCRIBED AND SWORN to before methi~ day of September, 2010.
~:e~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2016.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day of September, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.













AFFIDAVIT OF THOMAS G. WALKER DATED SEPTEMBER 20,2010 PAGE 3
006460
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Thomas R. Coughlin February 26, 2010 The City of Meridian v. Petra, Inc., et al.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIC T
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD
THE CITY OF MERIDIAN, an Idaho)
Municipal Corporation, )











PETRA, INCORPORATED, an Idaho)
Corporation, )
Defendant.
DEPOSITION OF THOMAS R. COUGHLIN
February 26,2010
Boise, Idaho
Janet French, CSR #946, RPR
DEPOSITION OF THOMAS R. COUGHLIN
BE IT REMEMBERED that the deposition of
THOMAS R. COUGHLIN was taken by the Plaintiff at the
offices ofTrout Jones Gledhill Fuhrman, P.A., located
at 225 North 9th Street, Suite 820, Boise, Idaho,
before Associated Reporting, Inc., by Janet French, a
Court Reporter and Notary Public in and for the County
of Ada, State ofldaho, on Friday, the 26th day of
February, 2010, commencing at the hour of9:30 a.m. in
the above-entitled matter.
APPEARANCES:
For the Plaintiff: TROUT JONES GLEDHILL FUHRMAN, P.A.
By: Kim J. Trout, Esq.
225 North 9th Street, Suite 820





For the Defendant: COSHO HUMPHREY, LLP
By: Thomas G. Walker, Esq.
800 Park Blvd., Suite 790


































23. Notice of Deposition of Thomas R. Coughlin 6
(3 pages)
24. Thomas Coughlin's Resume (I page) 13
5. Meridian City Hall Construction Management 60
Plan Index CMOI6908-17100 (67 pages)
17. Document G702 Application and Certificate 66
for Payment CMOO1532-732 (10 I pages)
25. Application for Payment No. 16 90
CM001376-CMOOI531 (78 pages)
26. 9/24/09 letter from Thomas Walker to 153
Kim Trout regarding one-year warranty period
for the Meridian City Hall (I page)
27. Petra's 8/21/09 Response to the City of 170
Meridian's First Set oflnterrogatories
(76 pages)
10. Project Cost Summary 1/15-7/12/07 172
CM024235 (I page)





a witness having been first duly sworn to tell the




Q. Sir, would you state your name for the
record and spell the last.
A. Tom Coughlin, C-O-U-G-H-L-I-N.
Q. Mr. Coughlin, have you ever been deposed
before?
A. No.
Q. I'm going to ask you a series of questions
today and in order for our record to be complete, I
need to ask you a couple of preliminary questions.
First of all, I'm not meaning to pry at all, Tom, but
is there anything about your physical condition as it
exists today that would impair your ability to hear or
understand and respond to questions I might ask you?
A. No.
Q. All right. If! ask you a question, and you
respond to it, can we agree that for this record that
Page 4
1 (Pages 1 to 4)
Associated Reporting Inc.
208.343.4004 006461
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Thomas R. Coughlin February 26,2010 The City of Meridian v. Petra, Inc., et al.
Page 39
Q. Have you seen some document that is a
written change order request from Rule Steel with
respect to weather?
A. Yes.
Q. What's that document look like?
A. There were several letters, I believe.
Q. Have all of those been produced?
A. To the best ofmy knowledge, yes.
Q. All right. And when a request for a change
order based on weather is received by Petra, what, if
anything, is done with that request?
A. It is evaluated.
Q. And tell me, was an evaluation done by
Mr. Bettis?
A. It looked like it, yes.
Q. And looked like it from what? What, ifany,
evaluation have you seen that was prepared by
Mr. Bettis?
A. If! remember correctly, there were some
memos or written responses back to Rule, I think, that
pertained to those.
Q. Have you seen any other evaluation, other
than a memorandum of some kind that was prepared by
Mr. Bettis?
A. As far as what Mr. Bettis did?
1 significance, ifany, is the certification ofthe 1
2 completion ofthe work by a prime contractor important 2
3 with respect to the City ofMeridian City Hall 3
4 Project? 4
5 A. Like I said, it is used as a document to 5
6 establish a completion date for beginning ofwarranty. 6
7 Q. Any other importance? 7
8 A. It is used as a date to signify an 8
9 acceptance date by the owner. 9
10 Q. Any other importance? 10
11 A. The owner's insurance usually takes over 11
12 that date. 12
13 Q. Any other importance? 13
14 A. That's pretty much it, in my mind. 14
15 Q. Okay. In your work as the project engineer 15
16 for Petra on the City ofMeridian project, did Petra 16
1 7 ever receive a written change order request for 1 7
18 weather extension from any prime contractor? 18
19 A. Yes. 19
20 Q. Who? 20
21 A. Rule Steel. 21
22 Q. And who within Petra was responsible for the 22
23 review ofthat written change order request? 23
24 A. At the time, it would have been Wes Bettis. 24
25 Q. Okay. When did Mr. Bettis leave Petra's 25
Page 37



























A. Sometime in November.
Q. Of what year?
A. '07.
Q. After you began work at Petra?
A. Yes. Very shortly after.
Q. Okay. Do you know why Mr. Bettis left
Petra's employment?
A. No.
Q. Did you ever have a discussion with
Mr. Frank about why Mr. Bettis left Petra's
employment?
A. No.
Q. Did you ever have a discussion with
Mr. Bennett about why Mr. Bettis left Petra's
employment?
A. No.
Q. Did you ever have a discussion with
Mr. Bettis about why --
A. Nope.
Q. -- he left their employment?
A. No.
Q. Did you ever have a discussion with anyone




A. No. As far as what Mr. Bettis said,
that's -- it was letters dealing with weather.
Q. Only letters? Have you seen anything else?
A. That Mr. Bettis wrote? No.
Q. Okay. Did Petra keep and maintain a file of
any kind with respect to the weather evaluation?
A. After Mr. Bettis left, I picked up the Rule
file, and I took that over, yes. And weather was
dealt with in the evaluation for the change to Rule
for both liquidated damages and a schedule extension,
yes.
Q. Okay. So tell me what evaluation, if any,
you did.
A. With regards to weather?
Q. Yes, sir.
A. Looked at their request and what they were
requesting and when they were requesting it.
Q. Anything else?
A. Compared it to our daily reports to see if
they worked on those days.
Q. Okay. Anything else?
A. No.
Q. Okay. So the only evaluation -- or the only
data that you used in evaluating weather would have
Page 40























































       
         
         
 
           
        
    
          
     
    
       
  
    
        
         
          
        
      
  
  
   
         
       
          
        
  
 
    
    
  
       
     
         
  
  
        
        
 
  
        
        
 
  
        
    
  
     
  
         





















































         
        
   
  
      
       
       
        
          
          
      
    
         
  
      
         
        
  
       
          
   
        
          
  
        
  
  
         
       
        
      
          
        
          
          
          
        
 
         
  
     
   
         
       
   
          
     
    
  
         
         
  
     
   
 
been the written requests made by Rule and the daily 1
reports that were kept and maintained by Petra; is 2
that correct? 3
A. I don't believe -- I might have checked 4
the -- some of the weather data available online, 5
yeah. 6
Q. Did you keep any record of that? 7
A. No. 8
Q. All right. Did you actually check any 9
weather data online? 10
A. I believe I did, yes. 11
Q. Okay. Can you tell me when? 12
A. No. It would have been in the period when 13
we were dealing with Rule's request. 14
Q. And do I understand that to have been after 15
Rule's work was complete? 16
A. The majority of it, probably, yes. 17
Q. Did you keep any kind of a memoranda of any 18
kind related to the work you performed in evaluating 19
Rule's weather request? 20
A. No. It was recorded in a memo to the City. 21
Q. All right. And can you tell me what weather 22
data you looked at? 23
A. As far as? 24




























February 26,2010 The City of Meridian v. Petra, Inc., et al.
provided to me the one that was utilized by Petra in
its evaluation of schedule on this project?
A. I'm not sure I understand your question. As
far as--
Q. Okay. What, if any, definition of critical
path was utilized by Petra in its schedule evaluations
on this project?
A. I'm not sure I can answer that.
Q. Well, is there someone else who is better
qualified to answer that than you?
A. Ifyou're talking about from the beginning
ofthe project -- I'm not exactly sure what you're
looking for.
Q. All right. I'll narrow it down in terms of
time. That's fair. In the period of time that you
were serving as the project engineer for Petra on the
Meridian City Hall Project, what definition of
critical path was utilized by yourself in the
evaluation of schedule for the Meridian City Hall
Project?
A. The -- are you talking in relation to Rule,
or everyone?
Q. I'm talking in general for the moment.
A. Okay. It's the critical activities that had
to get done for progress to progress, so the project
Page 43
........_.._..__._ _._ _ __.._-_ _ ----_ _._----_._--_._.-
1 data, if any, did you look at? 1
2 A. I've told you what I looked at. Online, our 2
3 daily reports. What are you -- 3
4 Q. What did you look at online? 4
5 A. Whether it was rain, how much rain, 5
6 temperatures. 6
7 Q. For the days requested? 7
8 A. Yes. 8
9 Q. Okay. Any other weather data that you 9
10 looked at? 10
11 A. No. 11
12 Q. All right. 12
13 A. Is there something specific you're looking 13
14 for? 14
15 Q. I'm just asking questions about what you 15
16 did. Have you told me everything that you have done: 16
17 A. Vh-huh. 17
18 Q. Okay. Does the term "critical path" have 18
19 any meaning for you? 19
20 A. Yes. 20
21 Q. Tell me what critical path is. 21
22 A. With relation to a schedule, it's the 22
23 shortest most direct way through the -- from start to I 23
24 finish. 24
25 Q. Okay. Is that definition that you just 25
Page 42
was completed on time.
Q. All right. Was a critical path schedule
ever prepared by Petra during your tenure as the
project engineer on this project?
A. The schedule was in a maintenance state at
that time, and yes, the superintendent prepared it --
updated it.
Q. Was there ever a schedule prepared that
contained an identification of the critical path by
Petra during your tenure as the project engineer?
A. A new schedule, no. I don't believe so.
There was the maintenance ofthe schedule they had
produced and the production -- the short -- the look
ahead schedules.
Q. SO would I be correct in understanding that
during your tenure as the project engineer, a documen
was never created by Petra that contained an
identification of the critical path for the Meridian
City Hall Project?
A. No, you wouldn't.
Q. All right. Tell me where I would find that
document?
A. Documents were produced. There is a long
list of schedules.
Q. Okay. I have looked through every schedule
Page 44
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant/Counterclaimant, Petra Incorporated
.,' SE~-2a20'O
J. DAVID NAVARRO, Clerk
By KATHY BIEHL
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant.
STATE OF IDAHO )
) ss:
County ofAda )
Case No. CV OC 0907257
AFFIDAVIT OF RICHARD BAUER
DATED SEPTEMBER 17,2010
Richard Bauer, being first duly sworn, deposes and states upon his oath the following:
1. I am the Senior Vice President of Lemley International.
2. My professional training, experience, professional associations and licensing are
set forth in my curriculum vitae that was attached to my affidavit dated September 13,2010.
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3. I have been pursuing my work in the engineering and construction industries for
over 40 years.
4. I am an expert in the fields of construction, construction management and
engineering. I am a licensed Construction Manager in the State of Idaho.
5. Paragraph 1.1 of the Construction Management Agreement states as follows:
"Construction Manager acknowledges and accepts the relationship of trust and
confidence established with Owner by this Agreement and that this relationship is
a material consideration for Owner in entering into this Agreement. Accordingly,
Construction Manager shall, at all times, act in a manner consistent with this
relationship. Construction Manager further covenants that Construction Manager
will perform its services under this Agreement, in the exercise of ordinary and
reasonable care and with the same degree of professional skill, diligence and
judgment as is customary among construction managers of similar reputation
performing work for projects of a size, scope and complexity similar to the
Project. Construction Manager shall, at all times, further the interest of Owner
through efficient business administration and management."
6. The relationship established by and the duties and responsibilities described in the
foregoing paragraph express the standard commercial relationship that exists between an owner
and an agency construction manager not-at-risk.
7. As I testified in my September 13, 2010 affidavit, Petra's duties and
responsibilities were limited by the terms and conditions of the Construction Management
Agreement. For instance, Petra's scope of services under the Construction Management
Agreement did not include acting as the City's agent with regard to the architects. Rather,
Petra's responsibility was to "consult and coordinate with the architect as needed." See
Construction Management Agreement at 3.3. In addition, Petra did not have any inspection or
testing responsibilities. Petra's duty was to observe the Work of the contractors hired directly by




              
   
             
            
           
          
            
           
             
        
             
            
          
             
            
      
             
            
      
             
            
           
               
             
              
               
       
 
  
the City. Further, I have concluded from my review of the affidavits and legal memoranda filed
by Meridian that the City is attempting to greatly expand the duties and responsibilities Petra
undertook as an agency construction manager not-at-risk. Importantly, Petra was only required
to act on the City's behalf with regard to the construction contracts.
8. My opinions expressed in this affidavit and in my September 13, 2010 affidavit
are my opinions arrived at through the exercise ofmy independent professional judgment.
September 17,2010.
RICHARD BAUER
SWORN To before me this 17th day of September, 2010.
G~7~~
NOTARY PUBLIC FOR IDAHO
Residing at Boise, Idaho~
My Commission Expire . y tP 01 ~
DATED: September 17,2010
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I HEREBY CERTIFY that on the 20th day of September, 2010, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.











   
                
         
    
      
      
   









J. DAVID NAVARRO, Clerk' :i.J.
By KATHY BIEHL
OEPUTY I
Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (lSB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant, Petra Incorporated
I
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
Case No. CV DC 09-07257
PETRA'S OPPOSITION TO THE CITY OF
MERIDIAN'S MOTION FOR SUMMARY
JUDGMENT
Petra Incorporated ("Petra") submits this Memorandum in Opposition to the Motion for
Summary Judgment filed by the City of Meridian ("Meridian" or "City").
1. INTRODUCTION
The City's Motion for Summary Judgment is premised on flawed interpretations of the
Construction Management Agreement and factual inaccuracies. Petra respectfully requests that
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the Court deny the City's Motion.
First, the City incorrectly contends that Petra failed to give proper notice of its "claim"
for an additional construction management fee ("CM fee"). Not only is the City's interpretation
of the term "claim" contrary to the plain language of the Construction Management Agreement,
it contradicts the use of the term in the industry, is at odds with the parties' common
interpretation of the Construction Management Agreement as shown by their course of conduct,
and is not in conformance with the definition of "claim" in Idaho Code § 6-902. Further,
equitable principles should bar the City from taking this position.
Second, Petra complied with the Construction Management Agreement with respect to its
request for reimbursable salary costs. The City is factually incorrect on this issue, ascribes an
unreasonable and erroneous interpretation to paragraph 6.2.2 of the Construction Management
Agreement, and further is estopped from now taking this position.
Third, the record demonstrates that Petra disclosed its intent to seek an additional CM fee
and reimbursable salary expenses prior to providing the additional services. Petra fully complied
with its contractual obligations.
2. BACKGROUND
This case turns on a few clear contractual prOVlSlons set against a simple factual
background. When the City retained Petra as its Construction Manager, the City was
contemplating a $12.2 million City Hall building. Petra and the City agreed to Petra's
compensation in three separate places in the Construction Management Agreement. First, the
City and Petra agreed in Paragraph 6.1 on a CM fee of $574,000. Second, the City and Petra




      
               
              
              
                 
             
                
          
            
               
           
          
               
             
    
  
              
             
              
            
                  
        
 
  
agreed in Paragraph 6.2 that if the Project was to change in certain ways-for example, if the
Project Budget were to increase-Petra would recoup its salary costs incurred in furtherance of
these changes, in addition to its fee. Third, and most importantly, the City and Petra agreed in
Paragraph 7 that if Petra's services were "materially affect[ed]" by changes to the Project, Petra
would be entitled to an "equitable adjustment" in its CM fee. The changes listed in Paragraph 7
include a "[s]ignificant change to the Project, including, but not limited to size, quality,
complexity, Owner's schedule, budget or procurement." This provision is particularly important
in light of the fact that these types of agreements are signed at the very earliest stages of a
project. It provides a mechanism to compensate the construction manager if the scope of the job
initially agreed upon expands and leads to more work than initially contemplated when the
parties agreed to the initial fee.
The scenario envisioned by Paragraph 7 is precisely what happened in this case. The
Meridian City Council, in their desire to build a state-of-the-art City Hall that would last 200
years, increased the size, quality, complexity, and the budget of the Project. What was initially
conceived as a 12.2 million dollar building ended up costing in excess of 20 million dollars, due
to the constantly evolving vision of the Meridian City Council. Naturally, Petra sought an
"equitable adjustment" in its fee as well as reimbursement for increased salary costs under
Paragraph 6.2.2. Petra notified the City of its intent to do so as soon as the scope of the Project
had evolved to the point that there was "[s]ignificant change to the Project." Petra repeatedly
disclosed its intent to rely on Section 7 in order to be adequately compensated for its efforts.




                 
              
                 
                 
                 
                
           
                   
                
              
      
              
                
               
                 
              
              
                    
               
                 
        
 
  
As the Court is well aware, the City essentially takes a position in this case that it was
unaware of Paragraph 7. The City takes the position that it could dramatically increase the
scope, size, and complexity of the Project, but still only owe Petra $574,000. The City takes the
position that it can write out of the contract the equitable adjustment it agreed to in Paragraph 7.
In other words, the City, in an apparent new sense of thriftiness, believes it can obtain Petra's
services near half-price.
Rather than directly address this simple contractual obligation, the City has thrown up a
variety of technical arguments. Here, in the present Motion, the City argues it did not receive
timely notice ofPetra's claim. As discussed below, this argument lacks merit.
3. LEGAL ANALYSIS
3.1 Contrary to the City's argument, Petra complied with all applicable
notice requirements.
The City argues Petra failed to give notice of its "claim" within 21 days of the first
appearance of the basis for its claim. The City argues such notice was required by the
Construction Management Agreement. Based on this faulty premise, the City goes back in time
and attempts to locate the very first moment Petra should have known that, due to the increased
cost of the Project, it would be entitled to an increase in its CM fee. The City contends at that
very first moment, Petra had 21 days to submit a written notice of "claim" to the Office of the
City Clerk and the City Attorney's Office. Because Petra failed to do so, its "claim" is barred.
The City is incorrect. The City's interpretation of the Construction Management Agreement
contradicts its plain meaning, is contrary to the use of the term "claim" in the construction
industry, is at odds with the parties' mutual interpretation of the term as evidenced by their




                  
               
                 
                  
                 
   
              
                
            
   
           
  
                 
                
              
                 
                    
                   
                 
            
                
                
        
 
  
course of conduct, and is not in conformance with the definition of "claim" in Idaho Code § 6-
902.1
"The interpretation of a contract begins with the language of the contract itself." Cristo
Viene Pentecostal Church v. Paz, 144 Idaho 304, 308, 160 P.3d 743, 747 (2007) (quoting
Independence Lead Mines Co. v. Hecla Mining Co., 143 Idaho 22, 26, 137 P.3d 409, 413
(2006)). If contract terms are "reasonably susceptible to conflicting interpretations, then the
agreement is ambiguous." First Sec. Bank ofIdaho, NA. v. Murphy, 131 Idaho 787, 791, 964
P.2d 654, 658 (1998). Interpreting an ambiguous contract is reserved for the trier of fact. Id.
But "where contract terms are clear and unambiguous," their interpretation is a question of law
for the court. Id.
The City's argument contradicts the plain and unambiguous meaning of the Construction
Management Agreement by including a change order within the meaning of a "claim." The term
"claim" does not encompass a mere change order. Paragraph 8.1 states: "In the event that any
claim, dispute or other matter in question between Owner and Construction Manager arising out
of or related to this Agreement or the breach hereof (a 'Claim'), Owner and Construction
Manager shall first endeavor to resolve the Claim through direct discussions." (Emphasis added.)
I Paragraph 6-902(7) provides: "Claim" means any written demand to recover money damages from a governmental
entity or its employee which any person is legally entitled to recover under this act as compensation for the
negligent or otherwise wrongful act or omission of a governmental entity or its employee when acting within the
course or scope of his employment. [Emphasis added.] The City did not refuse to pay Petra's Change Order No.2
until February 24, 2009. That is the date of the City's wrongful conduct. Prior to February 24,2009, the City had
requested additional information regarding Change Order No.2. Neither Petra's submission of Change Order No.2,
nor the City's request for additional information was wrongful.
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Under the Construction Management Agreement, a claim must be initiated by written
notice and the burden of substantiating the claim is on the party making it? The parties shall
continue to perform under the Construction Management Agreement pending resolution of the
claim. In order to assist the City in evaluating a claim, written notice of the claim must be
submitted no later than 21 calendar days "after the event or the first appearance of the
circumstances giving rise to the Claim." Paragraph 8.2 requires claims to be addressed in
mediation first and details the mediation process. The term "claim" does not appear anywhere
outside ofparagraph 8.
As the above provisions demonstrate, the term "claim" applies in the context of a dispute.
This is first apparent from the phrase "claim, dispute or other matter in question" being
abbreviated as a "Claim." Under the canon of construction ejusdem generis, when a general
word or phrase precedes or follows a list of specifics, the general word or phrase will be
interpreted to include only items of the same type as those listed. Consequently, a matter is not a
claim until it is disputed. This comports with the standards in the construction industry that a
change order is not a claim until it is denied and then pursued.
To borrow another principle of construction, noscitur a sociis, "words are known by the
company they keep." State v. Richards, 127 Idaho 31, 38, 896 P.2d 357, 364 (Ct. App. 1995).
The meaning of the term "claim" is informed by the content of this list, which shows that the
meaning of "claim" is related to "dispute" and "matter in question." This meaning is further
evidenced by the rest of paragraph 8. In particular, paragraph 8 requires the parties to continue
2 Affidavit of Gene Bennett dated April 7, 2010 ("Bennett April 7 Affidavit") at ~ 8, Exh. A.




            
                 
            
                  
                
              
              
    
               
               
              
                 
                  
                
             
              
                 
                  
               
                
                  
        
 
  
perfonning their duties under the Construction Management Agreement pending resolution of
the claim. And, all "claims" are subject to mediation. The entire thrust of paragraph 8 indicates
that a claim arises when the parties are in a dispute implicating rights and obligations under the
Construction Management Agreement.
Therefore, the City is incorrect in defining Petra's Change Order No.2 as a "claim" for
an increased fee and placing it under the purview of paragraph 8 for purposes of the 21-day
notice requirement. Rather, Change Order No.2 was initiated pursuant to paragraphs 6 and 7 of
the Construction Management Agreement. It was only when the City denied Petra's request on
February 24, 2009 that Petra had a claim within the meaning of paragraph 8 because it was not
until the City denied Petra's request that the parties had "claim, dispute, or other matter in
question." Then, Petra had an obligation to submit written notice within 21 days, which Petra
did.3
The City's entire notice argument is premised on this fundamentally erroneous
interpretation of the Construction Management Agreement. Therefore, the City's lengthy
attempt in pages 6 through 11 of its Memorandum to ascertain the very first moment Petra could
sense it may have a basis for an increased CM fee is irrelevant.
Further, the City's interpretation of the tenn "claim" is at odds with its use in the
industry. As Richard Bauer details in his affidavit, under standards applicable to contractors and
3 Affidavit of Thomas G. Walker dated April 29, 2010 ("Walker April 29 Affidavit"), filed in support of Petra's
Motion for Summary Judgment, at ~ 5, Exh. A.




           
                
                 
   
               
                 
               
              
                  
                
               
 
           
          
                 
             
                
              
                   
         
        
 
e 7 
construction managers, a change order request does not become a claim until it is denied by the
owner.4
Not only is the City's interpretation of the plain and unambiguous terms of the
Construction Management Agreement erroneous, it contradicts the common interpretation both
parties gave to the term "claim." To the extent the Court considers it ambiguous, whether a
change order for an increased CM fee is a claim under paragraph 8, the parties' common
interpretation controls. If ambiguous terms in a contract have been interpreted and acted upon by
the parties, a court should weigh this common interpretation in interpreting the meaning of the
disputed term. Mountainview Landowners Co-op, Ass'n v. Cool, 142 Idaho 861, 865, 136 P.3d
332,336 (2006) ("The conduct of the parties to a contract and their practical interpretation of it is
an important factor when there is a dispute over its meaning"); J.R. Simplot Co. v. Bosen, 144
Idaho 611, 614, 167 P.3d 748, 751 (2006) (noting the relevance of the "construction placed upon
[an ambiguous term] by the contracting parties as shown by their conduct or dealings").
Again, the City is attempting to interpret Change Order No.2 as a "claim" subject to the
provisions of paragraph 8, including the 21-day notice requirement. The City does not mention
that it approved Change Order No.1.5 Petra submitted Change Order No. 1 for an increase in its
CM Fee on September 14,2007.6 The basis for the fee request was the discovery and removal of
contaminated and unsuitable soils.7 The extent of this problem was discovered sometime prior to
4 Affidavit of Richard Bauer ("Bauer Affidavit") dated Sept. 13,2010 at ~ 45.
5 Affidavit of Gene Bennett dated Sept. 13, 2010 ("Bennett Sept. 13, 2010 Affidavit") at ~ Ill.
6 Affidavit ofGene Bennett dated April 7, 2010 ("Bennett April 7, 2010 Affidavit") at Exh. Z.
7 Bennett Sept. 13,2010 Affidavit at ~ Ill.
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March 5, 2007.8 Under the City's interpretation of a "claim" under the Construction
Management Agreement, Petra would have been required to submit written notice of its CM fee
request within 21 days of being informed of the extent of the contaminated and unsuitable soils
and realizing that this might be something that may result in an increase in its CM fee. Not only
is such an approach illogical, the record is clear that the parties did not treat Petra's first request
for a CM fee increase as a claim under paragraph 8. After Petra submitted its CM fee request in
Change Order No.1 on September 14,2007, the City paid the additional CM fee.9 No one from
the City invoked paragraph 8 and the 21-day notice requirement. No one from the City or Petra
referenced paragraph 8. The parties' common interpretation of how a CM fee request was
treated was that paragraphs 6 and 7, not paragraph 8, govemed. IO
Finally, the City's position is not in conformance with the definition of "claim" in Idaho
Code § 6-902. Paragraph 6-902(7) provides: "'Claim" means any written demand to recover
money damages from a governmental entity or its employee which any person is legally entitled
to recover under this act as compensation for the negligent or otherwise wrongful act or
omission of a governmental entity or its employee when acting within the course or scope of his
employment." I.C. 6-902 (7)(emphasis added). The City did not refuse to pay Petra's Change
Order No.2 until February 24, 2009. That is the date of the City's wrongful conduct. Prior to
February 24, 2009, the City had only requested additional information regarding Change Order
8 Bennett April 7, 2010 Affidavit at Exh. Z.
9 Bennett Sept. 13,2010 Affidavit at ~ 111.
10 Bennett April 7, 2010 Affidavit at Exh. Z.




             
               
                
                   
                  
                   
                
                 
              
           
               
             
               
               
                 
              
                 
             
         
        
         
        
 
  
No.2. Neither Petra's submission of Change Order No.2, nor the City's requests for additional
information was wrongful.
Therefore, the notice requirements of paragraph 8 were not triggered until February 24,
2009, when the City denied Petra's request for an increased CM fee. ll Petra complied with the
21-day notice requirement.12 The City's Motion for Summary Judgment is premised on this
lack-of-timely-notice argument, and consequently should be denied.
2.1 Further, the City is estopped from denying Petra's CM fee request
because Petra allegedly failed to request it in a timely manner.
The City is incorrect in arguing that Petra failed to comply with the Construction
Management Agreement and has no right to its earned CM fee. As noted above, the City's
interpretation of the term "claim" is erroneous. Additionally, equitable principles prevent the
City from even taking the position that Petra failed to comply with the timeliness requirements of
the CMA and is not entitled to its earned CM fee.
The doctrine of quasi-estoppel bars the City from claiming Petra's request for a CM fee
was not timely and should be denied. Quasi-estoppel "has its basis in acceptance of benefits."
Mitchell v. Zilog, 125 Idaho 709, 715, 874 P.2d 520, 526 (1994). This doctrine prevents one
party "from asserting to another's disadvantage a right inconsistent with a position previously
taken by him or her." fd. The doctrine also applies when the party to be estopped has gained an
advantage from its first position. fd. For quasi-estoppel to apply, it must be unconscionable for
the party to be estopped to "maintain a position inconsistent with one in which he acquiesced in
11 Bennett Sept. 13,2010 Affidavit at' 114.
12 Walker April 29, 2010 Affidavit '5, Exh. A.
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or of which he accepted a benefit." Id. (citing KTVB, Inc. v. Boise City, 94 Idaho 279, 281, 486
P.2d 992,994 (1971)). It is an equitable doctrine based on the principle "that a person, with full
knowledge of the facts, shall not be permitted to act in a manner inconsistent with his former
position or conduct to the injury of another." KTVB, 94 Idaho at 281,486 P.2d at 994. Quasi-
estoppel is as a "broadly remedial doctrine, often applied ad hoc to specific fact patterns."
Keesee v. Fetzek, 111 Idaho 360, 362, 723 P.2d 904,906 (1986).
A simple factual background demonstrates the applicability of this doctrine. It is
undisputed that as of August 2007 the City was aware of Petra's intent to seek an additional CM
fee. 13 The City was also aware that Petra had not yet earned this fee request based on the status
of the Project at the time. 14 The City was aware of Petra's interpretation of the Construction
Management Agreement and how it calculated its CM fee requests, particularly because it had
approved Change Order No. 1.15 The City said nothing. 16 The City did not take issue with
anything about Change Order No. 2 until May 29, 2008, when it requested additional
information but did not deny the request. 17 More importantly, the City did not deny Petra's CM
fee request until February 24,2009. 18
The key is recognizing that when Petra made clear to the City that it intended to seek an
additional CM fee, Petra had not yet earned the fee. The City waited in silence until Petra had
provided the services and earned the fee and then denied it. The City accepted the benefit of
13 Bennett Sept. 13,2010 Affidavit at ~ 105.
14 Id at~ 105.
15 Id at ~ 106.
16 Id at~ 114-15.
17 Bennett May 5, 2010 Affidavit at ~123, Exh. 14.
18 Bennett Sept. 13, 2010 Affidavit at ~114.
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Petra's services in bringing the Project to completion. Quasi-estoppel can "arise when a party
who has a duty to speak fails to do so and thereby produces an advantage for himself, or a
disadvantage for someone else, which is unconscionable." Lupis v. Peoples Mortg. Co., 107
Idaho 489, 491, 690 P.2d 944,946 (1984) (emphasis added). The City has pointed repeatedly to
language in the Construction Management Agreement indicating that the parties entered into a
relationship of "trust and confidence." But more on point is Paragraph 3.2, Owner's Duties: "If
Owner learns of any . . . errors, omissions, or inconsistencies in the services of Construction
Manager, and in the further event that Construction Manager does not have notice of the same,
Owner shall inform Construction Manager."
As evidenced from the City's current position in this litigation, the City believed Petra
was mistaken about its entitlement to an equitable adjustment in its CM fee. Instead of promptly
informing Petra of its alleged error and perhaps reaching a negotiated agreement, the City waited
until Petra had expended its efforts and money for the benefit of the City and earned the fee in
bringing the Project to timely completion. Then the City denied Petra's request. The bottom line
is that whether the duty is created by contract or whether it is the duty of good faith and fair
dealing inherent in every contract,19 the City had a duty to promptly speak up if it intended to
deny Petra's CM fee request. The first elements of quasi-estoppel are met.
Additionally, to now allow the City to go back in time and assert that Petra was not
timely in asserting its claim, after Petra completed the Project and earned the fee, is
unconscionable. If the City disagreed with Petra's position that it was owed an additional CM
19 Taylor v. Browning, 129 Idaho 483,490,927 P. 2d 873 (1996).




              
                   
             
               
             
               
                
                
     
              
                
               
                   
               
                    
                  
            
                 
               
               
           
        
 
  
fee, it should have raised the issue immediately. Instead, in what can only be considered a
deliberate strategy, the City stayed silent until the Project was completed. Obviously, the City
now disputes that it owes Petra the additional CM fee. What is unconscionable is that it did not
raise this issue promptly, but instead allowed Petra to go forward and finish its work managing
the Project. Even more troubling, after waiting months to deny the CM fee request, the City is
now asserting the CM fee request is not timely. The unconscionability element ofquasi-estoppel
met.
Therefore, the doctrine of quasi-estoppel bars the City from asserting that it does not owe
Petra an additional CM fee due to the timing of Petra's request. At a minimum, there is an issue
ofmaterial fact that precludes summary judgment.
2.2 Petra complied with paragraph 6.2.2 and is entitled to its claimed
reimbursable expenses.
The City argues that Petra's alleged failure to "track the number of hours in furtherance
of the change" is a condition precedent that excuses the City's obligation to reimburse Petra.
The City is incorrect.
First, as a factual matter, Petra complied with this provision?O Exhibit 513 attached to
Gene Bennett's affidavit contains a detailed chart comparing the actual hours spent managing the
Project versus the negotiated amount.21 This chart was provided to the City in October of
2008?2 Petra in fact did track the hours spent in furtherance of the changes in the Project due to
20 Bennett April 7, 2010 Affidavit at Exh. Q.
21/d
22/d




                
              
                  
                
                 
              
 
               
                   
       
            
  
               
               
    
              
              
               
                   
         
 
 
        
 
  
"size, complexity, and budget.,,23 The May 3, 2010 Revision #1, which was sent to the City's
counsel because the parties were in litigation, provides additional clarity.24 But, the undisputed
fact is that the hours were in fact tracked and submitted to the City, and the documents were
received October 3, 2008?5 Like the Pac-West invoice fraud allegation, the City again seizes on
a document in the record, and without taking the time to analyze it, makes an allegation.
Second, as a matter of contract interpretation, the City's reading of the Construction
Management Agreement gives paragraph 6.2.2 a meaning is inconsistent with the parties' intent
and impossible to carry out. The City is asking the Court to adopt its interpretation of paragraph
6.2.2 in a vacuum without addressing the contract as a whole in light of the surrounding facts and
circumstances.
Paragraph 6.2.2 states:
If the size (i.e. 80,000 square feet), complexity (i.e., four story, surface parking),
Owner's schedule (i.e. six months Preconstruction Phase Services, eighteen
months Construction Phase Services), Project Budget (i.e., $12,200,000.00),
procurement method (i.e., no long lead time and/or expedited materials), and/or
bidding process (i.e., two bid packages, no rebids) materially changes, Owner and
Construction Manager agree that the not-to-exceed limits set forth below shall be
adjusted up or down accordingly based upon the actual number of hours worked
in furtherance of the change by the Project Manager, Project Engineer, Project
Superintendant, and Project Foreman.
In interpreting any particular provision of a contract, the "entire agreement must be
viewed as a whole" to determine the mutual intent of the parties. St. Clair v. Krueger, 115 Idaho
23Id
24 Ted Baird states in his affidavit that he has never seen this Revision # 1 sent on May 3, 2010. Petra's counsel sent
this to counsel for the City as the parties were in litigation. In any event, a similar chart was provided in October of
2008.
25 Bennett April 7, 2010 Affidavit at Exh. Q.




                
             
                  
               
                
             
             
                 
                  
 
   
             
         
        
           
            
            
             
            
    
             
                  
 
                        
                       
 
         
        
 
  
702, 705, 769 P.2d 579,582 (1989». "When reasonably practical, contracts are to be interpreted
in a manner that makes them reasonable and capable of being carried into effect ...." 17A Am.
Jur. 2d Contracts § 338. An "interpretation should be adopted which, under all the
circumstances of the case, ascribes the most reasonable, probable, and natural conduct to the
parties." fd.
Paragraph 6.2.2 does not require Petra to supply the level of detail as the City alleges. It
would be impossible to correlate each moment of an employee's time spent in furtherance of
each of the hundreds of decisions that were made on a daily basis regarding the changes in size,
complexity and budget.26 As Petra's expert explains, ''the work under [Change Order No.2]
could not be separated from the original contract work.',27 Furthermore, "[t]here was no point in
the project when Petra or the City could say the project described in the contract was complete
and Petra need authorization to move forward on the work in proposed Change Order No. 2.,,28
Rather, the most reasonable interpretation of paragraph 6.2.2 is that Petra provide its total hours
spent over and above the negotiated hours in the contract.29 As noted above, Petra complied with
this provision.30
26 Bennett Sept. 20, 2010 Affidavit at ~ 25.
27 Bauer September 13,2010 Affidavit, Exh. 504, Lemley Report, pg 12.
28 Id
29 Bennett Sept. 20, 2010 Affidavit at ~~ 24-28.
30 Bennett April 7, 2010 Affidavit at Exh. Q.
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2.3 The City is estopped from asserting it never gave approval to Petra
before Petra earned its CM fee. The parties modified this aspect of the
Construction Management Agreement.
The City also argues that Petra's claim is barred because it failed to obtain the City's
approval prior to providing the claimed services under Change Order No.2. This argument is
based on a revisionary version of the facts.
As the record reflects, the City never followed this particular timing with regard to
change orders.31 For example, Change Order No.1 was issued in September of 2007 even
though the work had already been completed in May of 2007.32 It is contrary to the City's
conduct to now insist on compliance with this particular provision when it never did during the
course of the Project. Without repeating the analysis of waiver, the facts are such that the City
waived the right to take this position.
In sum, there was never a practice of approving change orders prior to the work being
done. The City and Petra modified this aspect of the Construction Management Agreement.
Petra is estopped from now attempting to assert strict compliance with this term as written. At a
minimum, there is a genuine issue ofmaterial fact that precludes summary judgment.
31 Bennett Sept. 20, 2010 Affidavit at 30.
32Id




             
             
   
                
              
        
              
              
                 
                
                 
       
                
             
                 
             
        
 




Petra respectfully requests the Court to deny the City's Motion for Summary Judgment.
DATED: September 20,2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on 20th day of September, 2010, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, AN IDAHO
MUNICIPAL CORPORATION, Case No. CV OC 09-07257
Plaintiff,
v.
PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
PETRA'S OPPOSITION TO THE CITY OF
MERIDIAN'S MOTION IN LIMINE RE:
EXPERT TESTIMONY OF JACK K.
LEMLEY;
PETRA'S OPPOSITION TO THE CITY OF
MERIDIAN'S MOTION IN LIMINE RE:
EXPERT TESTIMONY OF BENNETT.
COUGHLIN, AND FRANK
Petra Incorporated submits this Memorandum of Law in support of its opposition to the
City of Meridian's Motion in Limine Re: Expert Testimony of Jack K. Lemley and in support of
its opposition to the City's Motion in Limine Re: Expert Testimony ofBennett, Coughlin, and
Frank.
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1. Motion in Limine Re: Jack Lemley
The City argues that Jack Lemley's opinion should be excluded at the trial in this matter
because the City contends his opinion is collective or collaborative. The City's Motion should
be denied.
As a matter of background for the Court, Petra retained two experts for this case, Jack
Lemley and Richard Bauer. Jack Lemley submitted an affidavit on April 30, 2010 containing his
opinion as to the Project and Petra's compliance with the standard of care. This affidavit is the
focus of the City's present Motion in Limine. Petra also disclosed a report produced by Mr.
Lemley's firm back in June of 2010. On September 13, 2010, Petra filed the Affidavit of
Richard Bauer, which references the Lemley Report, but contains Mr. Bauer's independent
analysis and opinions
The City incorrectly characterizes Mr. Lemley's opinion as collaborative, an assimilation
of the Lemley firm's collective work, and opines that Mr. Lemley is just a "conduit." But
reading his affidavit, Mr. Lemley plainly states:
Considering the foregoing, it is my opinion within a reasonable degree of
professional certainty that Petra exercised ordinary and reasonable care with the
same degree of professional skill, diligence and judgment as is customary in this
community among construction managers performing work for projects of a size,
scope and complexity similar to the Project. l
I Affidavit of Jack K. Lemley dated April 30, 2010 at ~15.
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Mr. Lemley also states: "My opinions stated herein are made with reasonable professional
certainty, and I actually hold these professional opinions.,,2 The City appears to take issue with
the fact that in arriving at his opinions, Mr. Lemley was assisted by various employees of
Lemley International, including Mr. Bauer, in conducting interviews and collecting and
reviewing documents. The City argues "Mr. Lemley's expert opinion is admittedly, to some
degree, in reliance upon the interviews of various individuals conducted by others as other
individuals review ofdocuments and sites.,,3
Based on the fact that Mr. Lemley may have relied on other sources to arrive at his
opinion, the City incorrectly deduces the opinion Petra seeks to use is that of a combined entity.
Rather, both of Petra's experts, Mr. Lemley and Mr. Bauer, hold independent opinions and refer
to a report generated by Mr. Lemley with the assistance of Mr. Bauer and other employees of his
firm. Messrs. Lemley and Bauer's separate affidavits demonstrate they each hold independent
opinions. Nothing precludes an expert from relying on other sources in arriving at his opinion.
Mr. Lemley, like any expert would in a complex case, relied on a number of sources in
reaching his opinion: treatises, documents, reports, interviews, and so forth. This is expressly
contemplated by the Rule 703, which states in relevant part:
The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in
forming opinions or inferences upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be admitted.
2 Id at 14.
3 Plaintiffs Memorandum dated September 13,2010 at p. 2
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I.R.E.703. The Idaho Supreme Court has interpreted this Rule:
The trial court, in its discretion, may allow an expert to render his opinion based
in part upon hearsay or other inadmissible evidence, as long as the expert testifies
as to the specific basis of his opinion and reaches an opinion through his own
independent judgment.
Egbert, 125 Idaho at 680, 873 P.2d at 1334 (quoting Doty v. Bishara, 123 Idaho 329, 848 P.2d
387 (1992)). Nothing prohibits an expert from relying on an interview conducted by someone
else, or even a document or report created by someone else. This is commonplace among expert
witnesses. This conduct does not convert the expert testimony into the testimony of an "entity,"
as the City claims.
Furthermore, nothing prevents an expert from relying on the opinions of other experts,
just as an expert can rely on data, reports, treatises, and so forth. This type of reliance does not
create a single collaborative opinion. The Idaho Supreme Court has stated "Nothing in Idaho
law prevents experts from consulting each other or from holding the same opinion." Edmunds v.
Kraner, 142 Idaho 867, 874, 136 P.3d 338, 345 (2006). In fact, this very objection has been
addressed and dismissed by courts in other jurisdictions. "Under Rule 703, an expert's testimony
may be formulated by the use of facts, data and conclusions of other experts." Asad v.
Continental Airlines, Inc., 314 F. Supp. 2d 726, 740 (D. Ohio 2004) (emphasis added) (citing
Barris v. Bob's Drag Chutes & Safety Equip., Inc., 685 F. 2d 94, 102 n. 10 (3 rd Cir. 1982)).
Provided the expert is not merely repeating the other expert's opinion, he may testify.
Here, Mr. Lemley is not merely a conduit for another expert or for other testimony. Mr.
Bauer is not merely a conduit for another expert. Both have formed their own independent





         
               
              
               
  
                  
              
                
               
    
             
                   
              
               
                 
              
                
               
                   
              
                
               




OpInIOns. Their opinions may be formed in part on interviews conducted by others within Mr.
Lemley's firm. Mr. Bauer and Mr. Lemley may rely on the same reports and are free to agree in
their opinions. The City can on cross-examination inquire as to the bases for their opinions.
"Trial courts have broad discretion in deciding whether to admit expert testimony." Egbert v.
Idaho State Ins. Fund, 125 Idaho 678, 680, 873 P.2d 1332, 1334 (1993). The City has offered
no basis for the exclusion ofMr. Lemley (or Mr. Bauer).
2. Motion in Limine Re: Bennett, Coughlin, and Frank
The City also requests the Court to issue an order precluding Mr. Bennett, Mr. Coughlin,
and Mr. Frank from providing expert testimony at trial in this matter. The Court should deny the
City's request.
The City's Motion provides an incomplete background. Petra's deadline to disclose
expert witnesses was September 15, 2010. Petra made a full disclosure of Bennett, Coughlin,
and Frank (and John Quapp) on September 14,2010, in compliance with the Court's Scheduling
Order and Rule 26.4 Each of these individuals is eminently qualified to give expert testimony in
this case. Each of them has decades of experience in the construction industry. Nothing
prohibits a person from serving both as a fact witness and an expert witness. When appropriate,
each of them can not only testify as to whether Petra met the standard of care as defined in the
Construction Management Agreement, but with the proper foundation, can also opine as experts
on the standard of care in the industry.
4 Petra Incorporated's Second Disclosure ofExpert Witnesses dated September 14, 2010.





               
                   
               
              
                 
          
         
               
                 
  
           
              
              
                
              
                
                    
             
        
            





Petra respectfully requests the Court deny both of the City's Motions.
DATED: September 20,2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 20th day of September, 2010, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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KIM J. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.
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PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO MOTION IN LIMINE
TO EXCLUDE TESTIMONY AND
DOCUMENTS BY MERIDIAN'S
EXPERTS
The Plaintiff City of Meridian (hereinafter referred to as the "City''), by and through its
counsel of record, the law firm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this
Memorandum in Opposition to the Motion in Limine to Exclude Testimony and Documents by
Meridian's Experts as filed by the Defendant, Petra Incorporated (hereinafter referred to as "Petra").
By its present motion, Petra seeks to strike the City's expert witnesses based on an alleged
failure to provide a timely disclosure in accordance with this Court's scheduling order and Idaho
Rule of Civil Procedure 26(b) (4). However, the record belies Petra's assertion. As Petra must
concede, the City did in fact disclose its witnesses timely on or about July 28, 2010. For Petra to
assert that the City's disclosures of its expert witnesses was limited solely to the identification
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS BY MERIDIAN'S EXPERTS
Page 1
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provided on that date would be to ignore the substantial record present in these proceedings
wherein the City's experts have provided a disclosure of their opinion testimony well prior to the
July 28, 2010 deadline date.
Petra's motion is little more than an effort to obtain relief to which it is neither entitled, nor
justified, under the facts and procedural history of this case. Petra's motion lacks merit and should
be summarily dismissed. 1
ARGUMENT
1. Petra's Motion Should Be Summarily Dismissed For Its Failure To Not Only
Certify, But In Fact Actually Engage, In A Good Faith Effort To Confer With
The City Regarding Any Discovery Dispute It Believed Existed.
Although couched as a motion in limine, Petra's motion is in fact a disguised discovery
motion. This should be clear given Petra's submission of its written discovery propounded to the
City which sought to impose disclosure obligations over and above those required by Idaho Rule of
Civil Procedure 26(b) (4). Thus, to the extent that Petra's motion seeks to sanction the City via
discovery sanctions afforded by I.R.C.P. 37, Petra's motion should be summarily denied for failure
to comply with the meet and confer requirements of Idaho Rule of Civil Procedure 37(a)(2) which
clearly and unequivocally imposes the following obligation on any party seeking sanctions for the
violation of a discovery order:
The motion must include a certification that the movant has in good faith conferred
or attempted to confer with the party not making the disclosure in an effort to secure
the disclosure without court action.
1 For reasons wholly inexplicable, Petta has determined to inject the issues in the case of City ofMcCall v. Pc!yefte Lake
Recreational Water & Sewer District, Valley County Case No. 2005-352-C into this matter despite the fact that it concerns
wholly disparate facts, i.e. a highly contentious case having origins back to at least 2002 and wherein litigation between
the parties commenced in 2005. Moreover, it should be noted that the Memorandum Decision cited by Petra is
currently under review via a motion for reconsideration. Petra's inclusion of the City ofMcCall matter should be wholly
disregarded and seen for what it is - nothing more that Petra's attempt to secure relief to which it has no entitlement
whatsoever by cloaking itself in the guise of another party to another proceeding.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS BY MERIDIAN'S EXPERTS
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Nowhere within Petra's Motion, the Affidavit of Thomas G. Walker, or its Memorandum in
Support of its Motion is there any certification that Petra has made any demand for supplementation
of any existing discovery request. Nor could it. Petra has failed to comply with the certification
requirement of LR.C.P. 37(a), the necessary precursor to an order thereby, and has failed to secure
an order under LR.C.P. 37(a), the necessary precursor to an order to exclude evidence as a sanction
under LR.C.P. 37(b)(2). As such Petra's motion must be denied.
2. The Facts In The Record Evidence That The City Has Disclosed Its Expert
Witnesses and Their Testimony to Petra In Like Manner As Petra Has
Disclosed Its Witnesses to the City.
In order to justify the relief it seeks in this matter, Petra has asked that this Court consider a
ruling issued in another proceeding, involving another party, and consider only the disclosure filed
with the Court by the City on July 28,2010. However, what Petra wholly fails to disclose, and what
is abundandy evident from the record in these proceedings is that the City had already fully
disclosed the expert testimony of its expert witnesses well prior to July 28, 2010 disclosure deadline.
As this Court is aware from the briefing related to the City's Motion to Amend as well as the
cross motions for summary judgment, the City has presented the Affidavits of Steven J. Amento,
Laura I<nothe, and Todd Weltner, all of whom have identified their background, their opinions, and
the basis for those opinions. If Petra wishes to complain about disclosing expert witness testimony
by way of reference to the affidavits of the experts already present in the proceeding, then Petra
needs to have its own expert disclosures likewise stricken. As is evident from a review of the expert
disclosures provided by Petra, Petra has itself disclosed its experts by way of reference to the
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS BY MERIDIAN'S EXPERTS
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affidavits of those individuals already submitted in these proceedings. See Petra Incorporated's
Disclosure of Expert Witnesses Dated August 12, 2010.2
It is against this backdrop that Petra's cases fail to support the result that it seeks in these
proceedings. For example, in the case of Radmer v. Ford Motor Compa'!J, 120 Idaho 86, 813 P.2d 897
(1991), the trial court correcdy excluded an expert witness from testifying at trial to a previously
undisclosed theory of causation. In this case, Petra has the disclosures of the substance of the
expert witnesses that the City intends to call as well as the basis for those opinions. Moreover, Petra
is still in the process, as is the City, of conducting expert discovery by way of depositions. Petra's
motion would be appropriately considered at trial if a City witness proffered a new, undisclosed
opinion, but it cannot be used as a vehicle to prohibit the testimony of those opinions to which
Petra has already been advised by way of the City's disclosures. See also Clark v. KJien, 137 Idaho 154,
45 P.3d 810 (2002) (trial court erred by allowing previously undisclosed expert to testify at trial);
Hopkins v. Duo-Fast Corp., 123 Idaho 205, 846 P.2d 207 (1993) (trial court did not err in permitting
expert witness to present previously undisclosed expert testimony at trial where evidence showed
that expert opinion was reached recendy and not the result of sandbagging by the disclosing patty);
Perry v. Magic Valley Regional Medical Center, 134 Idaho 46, 995 P.2d 816 (2000) (trial court did not err
in excluding video tape that was not produced in discovery despite presence of repeated demands
for discovery and supplementation by moving patty); Fouche v. Chrysler Motors Corp., 103 Idaho 249,
646 P.2d 1020 (Ct. App. 1982) (trial court did not err in excluding auto mechanic from presenting
expert testimony as to accident reconstructionist where he was not qualified to do so, nor designated
as an expert witness on such a subject).
2 Moreover, Petra also fails to disclose to this Court that it currendy has scheduled the depositions of the City's expert
witnesses and to the extent those depositions have not yet been undertaken, Petra's motion is severely premature.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS BY MERIDIAN'S EXPERTS
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The evidence in the record, compared with the disclosures of experts similarly made by
Petra, demonstrates that Petra's motion lacks merit and should be denied in its entirety.
CONCLUSION
For the reasons stated, the City requests that this Court deny Petra's Motion in Limine to
Exclude Testimony and Documents by Meridian's Experts.
DATED this 20th day of September, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN.
Gourley, P.A.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO MOTION IN LIMINE
TO EXCLUDE TESTIMONY AND
DOCUMENTS REGARDING
MERIDIAN'S CLAIMED DAMAGES
The Plaintiff City of Meridian (hereinafter referred to as the "City"), by and through its
counsel of record, the law firm of Trout Jones Gledhill Fuhrman Gourley, P.A., submits this
Memorandwn in .Opposition to the Motion in Limine to Exclude Testimony and Documents
regarding Meridian's Claimed Damages as filed by the Defendant, Petra Incorporated (hereinafter
referred to as "Petra").
By its present motion, Petra seeks to strike in its entirety the City's claim for damages in this
matter based solely on the City's alleged failure to supplement certain discovery responses provided
by the City. Moreover, Petra seeks to impose this draconian discovery sanction without even a
single demand for supplementation, let alone seeking an order of this Court compelling further
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES
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disclosure, as clearly required by the discovery rules before such a motion can even be presented.1
Petra's motion lacks merit and should be summarily dismissed.
ARGUMENT
1. Petra's Motion Should be Summarily Dismissed for Its Failure to Not Only
Certify, But In Fact Actually Engage, In A Good Faith Effort To Confer With
The City Regarding Any Discovery Dispute It Believed Existed.
Petra's motion should be summarily denied for the failure to comply with the meet and
confer requirements of Idaho Rule of Civil Procedure 37(a)(2) which clearly and unequivocally
imposes the following obligation on any party seeking sanctions for the violation of a discovery
order:
The motion must include a certification that the movant has in good faith conferred
or attempted to confer with the party not making the disclosure in an effort to secure
the disclosure without court action.
Nowhere within Petra's Motion, the Affidavit of Thomas G. Walker, or its Memorandum in
Support of its Motion is there any certification that Petra has made any demand for supplementation
of any existing discovery request. Nor could it. Petra has simply served discovery, made no demand
for supplementation, filed no motion to compel discovery, and now seeks an order of this Court
imposing the most severe sanction afforded a party under Rule 37(b).
In fact, Petra wholly neglects the fact that not only has it failed to certify, and actually
conduct a good faith effort to resolve this dispute with the City, Petra has not even filed a motion
under I.R.C.P. 37(a) and obtained an order thereby, which is the procedural precursor to the request
for the sanction of the exclusion of evidence provided by I.R.C.P. 37(b). It is clear that in order to
be entitled to any .sanction provided for under I.R.C.P. 37(b)(2), the moving party must demonstrate
1 Given Petra's not too subtle citation to a Memorandum Decision entered in the case of City ofMcCall/). Pqyette Water &
Sewer Distria, Valley County Case No. ZOOS-3SZ-C, it is apparent that Petra hopes for this Court to enter similar relief
despite the presence of wholly disparate facts, i.e. a higWy contentious case having origins back to at least 200Z and a
litigation between the parties commenced in ZOOS. Moreover, it should be noted that the Memorandum Decision cited
by Petra is currently under review via a motion for reconsideration. Petra should concern itself more with the facts and
circumstances of the case in which it is a party than attempt to thrust a separate unrelated proceeding into this matter.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES
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that "a party ... fails to obey an order made under subdivision (a) of this rule or Rule 35, the court in
which the action is pending may make such orders in regard to the failure as are just .. ,". LR.C.P.
37(b) (2). As the record will reflect, Petra has not moved for an order compelling the City to
supplement its discovery responses nor obtained a Court order with regards to any such matter.
The rules of civil procedure do not contemplate the imposition of such a severe sanction
based on a moving party's own willful refusal to utilize the tools within to resolve a point of
controversy between the parties. Petra has failed to comply with the certification requirement of
LR.C.P. 37(a), the necessary precursor to an order thereby, and has failed to secure an order under
LR.C.P. 37(a), the necessary precursor to an order to exclude evidence as a sanction under LR.C.P.
37(b) (2). As such Petra's motion must be denied.
2. Even If This Court Were To Consider The Substance Of Petra's Motion, The
Facts In The Record Evidence That Petra Is Fully Aware Of The Nature And
Scope OfThe City's Damages In This Matter.
As detailed above, Petra's failure to comply with the procedural conditions precedent to
seeking the relief sought by its instant motion prohibit further consideration of Petra's Motion.
However, regardless of this fatal deficiency, Petra's motion is utterly without merit as Petra simply
cannot in good faith assert that it has not received a disclosure of Meridian's evidence of damages.
As counsel for Petra recendy conceded at oral argument in this matter, the issues of this case have
been briefed and presented until the cows come home. The City of Meridian has provided in the
record affidavits, and in some cases multiple affidavits from Steven J. Amento, Laura Knothe, Todd
Weltner, Keith Watts, Theodore W. Baird, and David Zaremba. As the Court is now familiar with
these affidavits as a result of the pendency of the parties' cross motions for summary judgment and
the City's motion for summary judgment, these affidavits provided multiple sources of detailed
information of the facts and circumstances upon which the City asserts that the multiple breaches,
errors, and omissions by Petra caused the City damages. Moreover, as Petra must concede these
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES
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individuals as well as multiple others, no less than thirteen by last count, are to be deposed by Petra
in the next twenty days.
It is simply disingenuous for Petra to argue that it is unaware of the nature and scope of the
City's damages. Just as it is disingenuous for Petra to point to the testimony of Steven Amento and
Keith Watts as to the dollar value that the City has calculated as to its financial loss as a result of
Petra's actions when neither of these individuals have ever been designated to provide such
testimony. As the Affidavits from Mr. Amento make clear his purpose is limited solely to expert
testimony as to the standard of care expected of a construction manager such as Petra, given Petra's
express acceptance of a fiduciary relationship with the City. Likewise, Mr. Watts' Affidavits never
once attempt to ascribe a dollar value to the City's loss. Petra cannot identify whatever witness it
wants for whatever subject it desires and then complain when that individuals does not testify with
regard to a matter he or she has not been designated to testify concerning.
In short, Petra seeks to obtain the very same relief afforded to another party, in another
litigation, without even the slightest attempt to demonstrate that it is even remotely similarly
situated. Petra's motion is without procedural or substantive basis and must be denied.
CONCLUSION
For the reasons stated, the City requests that this Court deny Petra's Motion in Limine to
Exclude Testimony and Documents Regarding Meridian's Claimed Damages.
DATED this 20th day of September, 2010.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
SECOND AMENDED NOTICE OF
HEARING RE: PLAINTIFF CITY OF
MERIDIAN'S MOTION TO DISMISS
(IDAHO TORT CLAIMS ACT)
TO: THE ABOVE NAMED DEFENDANT AND ITS COUNSEL OF RECORD:
PLEASE TAKE NOTICE, that the hearing on Plaintiffs Motion to Dismiss which was
scheduled to be heard on Thursday September 16,2010 will now be heard on Monday September
27, 2010 at the hour of 1:30 p.m. before the Honorable Ronald J. Wilper. The hearing is
scheduled at the Ada County Courthouse located at 200 W. Front St., Boise, ID, 83702.
SECOND AMENDED NOTICE OF HEARING RE: PLAINTIFF CITY OF MERIDIAN'S
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DATED this 21st day of September, 2010.





I HEREBY CERTIFY that on this 21 st day of September, 2010, a true and correct copy of
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From: Cosho Hu.ml LLP To: 3311529 P~: 2/6 Date:
$L.U::; cydRr




CHRISTOPHER D. RICH, Cfer~








800 Park BlYeI., SUite "c)'
P. O. Box 9518
&iie, Idabo 83707-951S,H r·.
Direct Phone: ' (208) 639-5607
Cell PhODe: '(208) 869-1508
Dlred FaatmUe: (208) 639-5609
8-...11: U!ilker@mhoJ.,~.; "
IJlj!Iqatsou4i¥9$0Iaw,egm; tldeip@so$o,,~.som
m,cbellirate@eoSlt°ltUr·t;Rm.. " " ,
'?rr ."IN ToB :O~IUcrCOURT OF THE FOURTH JuDICIAL 'DISTRICT OF
THI:~TEOF IDAHO, IN AND FOR. TIlE COUNTY OF ADA
il.'\ ';';. .
p * *. *. ** *,.







REPLY MEMORANDUM IN SUPPORTOF
PETRA'S MOTION IN LIMlNE TO
EXCLUDE TESTIMONY AND
nOCUMENTS BY TIlE CITY'S EXPERTS
. . ~: :',: .
PETRA~ INCORPORATED~ an Idaho"
corpOration. ,. " .
:.~. ~.,




REPLY~ORANDUM:m,SUPPORTOF PETRA'S MOTION IN'uM!NE" "
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From: Cosho Hum LLP 10: 3311529 Page: 316 Date: 201011:05:06 AM
------7.------'-
Defendant/CoUnterclaimant,. Petra Incorporated ("Petra")~ by and through its attorneys of
..
record, submits this reply in support of its motion in limine to exclude testimony and documents
by the City's experts.
~
Petra submits;that 'simply referencing the affidavits of the proposed expert witnesses does
not comply with Rul~t:26(b)(4)(A)(i) and the Court's Scheduling Order. Although an affidavit
".: .
may serve as a "complete statement of all opinions to be expressed and the basis and reasons
·f·
therefOi'C," the,aftidav~ts submitted by the City do not meet these requirements. But, Rule 26
also mandates·the disclosure of
the data or ottteri~ationconsidered by the witness in forming the opinions;
any exhi'bitstObe used is a sun:unary of or support' fQ~ the opinions; any
qualifications ,Qf the witness, including a list of all publicatio.p.s authored by~
witness within the preCeding ten years; the compensation to be paid for the
testimony; and a listing ofany other cases in which the witness has testified 88 an
expert at trial or by deposition within the preceding four years.
I.R.C.P. 26(b)(4)(A)<1J. ,,' ,
. ~t.~~. "~{.{'. . -. ". . ' -: J • . . • '.
In addition, Petra'~ Interrogatory No. 16 requested the following infonnation:
:@~~p . ' '
Identify eac:ih.iux(evely person'you expect to call as an expert witness at any
hearing or at.t$1, ,stating in detail as to each such.persop.: (a) full name, home
address, business address and telephone number; (b) educational background; (c)
experienc~ in ~t;.tl18tter to which he is expected to testify; (d) subject matter on
which he is e.cted to testify; (e) ~bstailceof the .filct~ and opinions to which he
i~ c'9'ectcd to;!~~.~ and, as~ of the 8toUDd~, f6reach' ophUon; and (f)
~er in whi9:~>~Q9h expert becatne familiar with the facts ofthis case~
.... c~:>es
. " ~ ~.'..' ". . .". ". . ..
Nelther th~ afti<i8,vits submitted'by the City nor its ieSponses to Interrogatory No. 16
comes ciose to providlQi 'the requirect infonnation regarding itsexpel1s. '
.1), ,
REPLY M8MORANDU~>ni;SUPPORT.OP PBTRA'S M()110N IN LIMINE
TO EXCLUDE T13STIMO~y' ANt> DOCUMBNTS BY THE CITY'S BXPER.TS
621501_3.d~ ~It ">i .,
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:.{J'.,r ,~; I . . •• ' ',.
The City's ·atteJnPtto equate ~eir inadequate expert w~tness disclosures with Petra's
1l?;' .
disclosure. is mislead~gt: as 'even a CUI'SOiy' glance at Petta's Expert Witness Disclosures
"
demonstrate.1 The City bas not met.the requirements ofRule 26 or the deadlines imposed by the
{~ .
Court·s Scheduling OtCler.2 In addition. the City has not responded fully and completely to
;~ f:; • I -
Petra's IntClTOgatory··N'().: 16. Consequently, the City·s exp~rts should be excluded from
testifying at trial.
In the alteenati've,'since the City has stated the affidavits of StevenJ. Amenta, Laura
Knothe, and Todd W~er constitute a "complete statement of all opinions to be expressed;d~
..:.••( J . IJ . ~
the basis and reasons 'lb~orc," Petra requ~ts that the Court limit the. testimony ofthese experts .
to the opinions set fO~;jn :their respective di~~ts.j AnyopiJiio~ beyond 'the. seop' of these. ,.",
aftidavits would~ al\:unclisclosed opinion and WOuld prejWuccPetra at trial. Any atten;lpt ~
have these experts ~ify,·;~garding matters outside the scope of their ~davits is not permitted,
, ..... ,.,.- .
by the Idab9 Rules of.'C~yil Procedure and would be highly prejudicial to Petra. Idaho law is. . ~ ~..
clear in prohibiting thc-,iri.trodUCtiOD of.Wldisclosed theories • trial. See, e.g., Clark v. Kletn; 137
Idaho 154, lS6-S9~ 45;:r~3d ,81.0,812,,15 (2002); llLldmel' v. FordMotor Co., 120 Idaho 86, ·89..·. . . -.,/'.,;. . .~. ~,
9~,.813 P.2d .897. 89~3Qt;·(l.991). Spririging undisclosed expert testimony at trial is b$red"b~:
-------..;11-.....',..::..;....'- . .,.
I, See Petralilcorporatec!'s ~~l0$liresOfBxpcut Wibtesscs dated August 12,2010 and September 14, 2010. . :.
Z Tho Cil)" did submit a 8uN~ral rclpQmC to Petra's tint aet. at Int6lTogatoriu over a.month later that included
an attEl.at suppl)'sQJtt~",~~ '~8,t,i~ roqubjd by Rule ~6. The information proylde4 .W!lS lIntimely under
the Court's SchedUJIilg ot~~.Furd1emlOl'e; it doesDot~t,~thelevel.ofdla.cl~e requJRd by Rule 26.
NodtJDg contained in this uhti~y i1uPPlemental response ~anges theatOunds'fOr this Motion.. '.
3'1n tbis reprd, an)' attoinpt<~y .tho ,City ~ ·lts.tlrdysuP.P"'elilal "'D80 to expend the basis of Amento's.
Knothc's, or Wellner's dill~t~sure.s should not bea;lJowed.. The City h~ i&n9red ~ill C~l.lrtJi deadUnes and should
be'held to the affid.vlta~":.\~t:-·;.~~ '.' ..,.
REPLY MBMORANDUM-:6i~tJpPORTOP PBTRA'S MOTION IN LIMINE
TO EXCLUDE TESTIMONY AND DOCUMBNTS BY THE CllY'S EXPERTS
62JS98.).cIoc: .' .., :':. ",
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the rules because the opposing party is not provided an opportunity to adequately prepare to
challenge the testim~J)Y: ..Therefore, Amento, Knothe and Weltner should be limited to'o~:
~•. ,., • 't
testifying as to matterfi~~!.~OSed in their respecdve afildavits. .
\?l--.,.,.,-- . " . "
F1irthcr~ the Cl\t.~{)es·not· even. contest tl;tat it has failed to comply with Rule 26 and the
;'0:;'· .
Court's Scheduling ~tder with regard ·to MTI, Rat Weathethol~' Neil Anderson, Leo Geiss, Lee
' •. j:.'
Cotton~ Jason Neidign;.~ike Simmonds, Steve Tumey, and Tim Petshe,4 The City only aUempts
to defend the disclos~s, of Amento, Knothe, and Weltncr.. Therefore, Petra r.equests that the
court Cliter an order bah-ing any~ffered tmi~ny &om th~e nine persons., Whose names"were
simply listed on "Plai:!1~~~Pisclosure ofE.xlJel:tWitnessesn submitted July 28, 2010. :~. "J
..
DATED: S~tember ~~~~6j 0.'
lji].; . ",'
.. ~',i~k.
, :((~ :' .
:". - .
...
---...,....----.-ll."l:i~;.,-··.- '. . i-;n*-
4 AS noted above, the City)iid sUbmit a supplemental response. to Petra!s f"U'Stset of interrogatories over a month
latorthat included an in.ad~~_:~:l.~~a~Ptto prcividesome of tho information required by RuJe26. The iDfoJmlltion·
provided was tlnClmely un*'!#¥ Court's ~hodu1lngOrder. More importantly, the minimal Jnfonnation provided
by the City re~ardlng theso:jii~'~~eXperts" fails ro' comply with Rule 26. ...
'{'1: ~
REPLY MBMORANDtlM;iN SUPPORT OF PB'I'RA'S MOTlON'IN UMINB' .
TO EXCLUDB TBSTIMONY AND DOCUMBNTS BY·THE CITY'S EXPERTS
QISOIJ.dOo ' 1;,;." .' i.:.;. . .
.~ '.' '..' .:
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LLP To: 3311,529 Page: 616 Date: 201011:05:07 AM
. :t~r '.~~. .
.~S:'· ':", CERTnrICATE OF S~RVICE
: ,::;' .
I HEREBY CBrtWY that on the 23rd day ofSeptem15er,' 2010, Ii true~d correct copy of
... ~.:\ :- .',
the WitbiD and forego1D:g',docwnent was served upon:
KiDl.J. Trout, Esq. "',lJ"!,:,,~r.:,
Trout Jones Gledhill FUhn:nan, P.A.
225 North 9th Street, SUite 820
P.O; Box 1097
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From: Cosho Huml LLP To: 3311529 Page: 219 Date:
SLMo o~
2010 1~d?7:30 AM L \ H h\
FILED SA.M._...;....__P,.M ~_-
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800 Park Blvd., Suite 79(t "
P. O. lJox "18 ";,
Bois., Idabo83707-9518~{r': .
Direct PfH).e:· ,(208) Ci39-5607
Ceu Phone: (208) 869-1508






, Case No~ cv OC 09-07257
IN THED~crCOURT OF THE FOURTH JuDICIAL DIsTRICT OF
1'Itt$T'AftOF IDAHO, IN AND POll THE ~OUNTYQFADA
,.ill,l'!·' .,'. ' , ' ,
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REPLY MEMORANDUM IN SUPPORT OF
PETRA'S MOTION IN LIMINE TO
EXCLUDE EVIDENCE OJ' DAMAGES
PB'fRA;rNCORPORA.'i1ID,-anldaho
COipOraUoD. , ,. ,
DefendantlCounterclaim~t
.f'~~ .. • "
U·:.~ ,




IN LIMINE TO BXCLUDBBVIDBNCB OF DAMAGES
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From: Cosho Huml LL.P To: 3311529 Page: 319 Date: 1201011:07:30 AM
: .!~ .
DefendantlCounterelaimant. PetraIDoorpo~ ("'Petra"); by and through its attorneys of
record~ submits this :teply in support of its motion in limine to exclude evidence of Petra's
claimed damages. .,
..Consistent with i~ strategy to conceal crucial facts from Petra, the City~s response to
. .
Petra's motion in lillline does not include a single substantive word about the theories~ elements
or am~untsofthe City~s alleged damages. A3 of the date ofthe hearing on Petta's motiOD~ it will
be just 65 days bei?re; trial and more than 17 months after Meridian filed suit. It is
unconscionable that, at this late date, Meridian has not di3closed the critical factual infonnation
",' .
Petra needs to dcfen4; Igainst the: CitY's damages claims'despite Petra's extensive discovery
efforts. Petra's e1fortMr;tplude interrogatories. requests for admission, requests for production of
doc1.UneQ.ts and depositions of Mayor Tammy DeWeerd, Council President Charlie Roundtree,
COlDlcil Project Liais~ Keith Bird, the City's Authorized Representative and Purchasing Agent
Keith Watts,City AttWney William Nary, Assistant City Attorney 'IbeodoreW. Baird, Jr., and. ... '.'
the City'·s' three CXP~ ~yen J.Amento, Laura Knothe and Todd W~~. " ConsequentlY.1
Petra has not been a~h'Jo:prcpare itS defense against the City's undi~oscd damages theQric;§-
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,LP To:3311529 Page: 419 Date: Z01 Q11:07:30 AM
~ '..'
To·date, the City J18S not'mlpplemented very simple interrogatories. I For example, when
asked,by Petta to disclP3e its investigations into its claims and the findings, the City responded in
relevant part:
At present, thel"fiitdings to date indicate that Petra's conduct, both its actions, and
its failures to act, are the'cause of substantial, but yet to be quantified damages to
the City of Meridian under the legal theories ,expressed in the Coinplaint.
In another im:~ogatory, Petra inquired into the,legal ~ faetual basis for the City'~
claims, and the City ~P9r:ided:
The body oflaw comprising contract law as applicable to th~ facts, and the law of
torts asappli~ble to the facts supports the claims and defenses made by Meridian
in this mauer. _;]'he body oflaw comprising equitable prlnciplessupports the
claims and defenses ofMeridian in this matter.
:10 ;\' ;, '
Unless the City has not yet qwmt1ficd its damages or determined whatdalliag~ theories it
intends to advocate at trial, these interrogatory answers are "no longer true and the circumstances
arc such that a fajlure:~~ ~end the response is in substance a knowittg concealment." I.R.C.P.
26(e). In truth, it is ~ply not believable that the City' has not yetd~ the theories:
elements or amounts ~"i'}aneged,dam8ges and identified sPecificaliywbaiP~tra did oifail~\t~
~IJ ' .'
do that caused the CitY to suffer damages. The City's intentional concealment has deprived Petra
, . -r~"'"
of the time itn~eded ~.re,sporid.
I A copy ofMencUan's~l" to htra', First .Set of Interrogatories. Requests' for Production and ReqUOltl for
Admission is attached IS Exhibit A to tho Second Affidavit of Thomas G. Walker, dated AugUSt 25, 2010 and
attachod to Petra's Motion. ',\ '.. ' .
,I ,
REPLY MBMORANDuM:INSUPpORTOF PETRA'S MOTION
IN LIMINE TO EXCLUDE BVIDENCE OF DAMAGES
620909_2.1100 .,
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Further, as notc4 above, the City bas never disclosed,via deposition or affidavit
.:,). .'...
• '!..;" I
testimony, any signifi~t detail regarding its damage claims. The only possible exceptions are
• 1•.
. '.
scattered references tQ.,Petra's alleged failure to ,assess liquidated damages against Rule Steel,
,:..4. •...•. ~.
and possiblY other prtHiJ cbntraetors.Unaaswercd questions. include whether the City intends on
. .' . . ...
presenting damages evidence by, expertOI lay 'Wi~esses 8nd whether it is seeking damages
arising from the alle~ defects; all of which are covered by warranties and which have not
. ,,, ~,
resulted in any out-of~pocket costs to the City. And if the City intcmds to seek damages arising
,.... " . r:
" -. '. '.,1
.from the alleged failure of Petra to seek liquidated damages, it has not disclosed how it has
.1',
\' ", .\ .'
arrived ,at the co.ncJu~rthat each prime contractor shouIdhave been held liable for liqui~ted
damages. ~ otber w~~, how much in liqwd8ted damages d<>es the City feel it was entitled to
',' ..
and how did the City~~~ at the amount? The taxpayers of the City of Meridian and Petrahave
incurred more than $>.ir.m,iUion in legal costs and yet the answers to these crucial question are
relegated to pure s~ation ..
The City'srespp_ to Petra's motion ~' .liJnine..uemps'~ gloSs over thefacUhat it hat
, • •• I
flUled to Comply witb.~~~i~"ScOVery obligations. First, the City contends Petra's lJ:lotionin~
is a motion ,to compe!~~ ,It)s ~ot. The Idaho Rules of Civii"Procedure do not require a pmy.~:
'..~: ;
bring amotion to couwrA.)he City's obligations to supplement Wlder Rule 26 are clear and self-
-:'.~':. '..
executing.
Second, the C\tY.'J,llgues that its damages clalms and theories.ate set forth in the affidavits
• ' ••. l,.
,;~ ....
of Steven J. Amento,~;4~~ Knathe, Todd Weltncr, Keith Watts, Theodore W. Baird, Ir. and. ,-
REPLY MEMORANDUMJN SUPPORT OF PBTRA'S MOTION
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David Zaremba. Then,iliexplicably, the City goes on to state that .neither Mr. Amenta nor Mr.
. '
Watts has beendes~ to provide testhnonY on damages. Therefore. Petra is left wid{th.~
. i
affidavits of Weltner~ .Knothe, Baird, and Zaremba. It appears that the City intends to rely Ob-
.;"
these a.ffidavit~r as ri\~ its disclosure reqUirements. This reliance by the City is plainly
inadequate. These aftldavits ,largely set forth ,opinions on Petra's ,"cged breaches. Again, with
the poSsible exceptio~'~f"Jiquidated damages, there is nothing in these affidavits that comes close. ,
'r.~ .
to being an adequate"C«sclosure of the City's damage claims. These experts simply provide
various opinion~ i.e. 4ipeira failed to do cost controls;" "Petra failed to guard against defects;"
"Petra·failed to supervise,". etc. TheCity·has an obligation ~o disclose the theories, ,elements an4
. '. . ...
" '
'For cxainple,'-:ii';the· City's ciatms are 'based uP~tt the allegation that there are an, ...,. '. .
inslifficient nwnber l~.~phunbing cleanouts,2 what did Pe1ra do or fail to do to cause the
deficiency and how much was the City damaged? This eXample is replicauxt numerous times
throughout the Wel~,(B.aird, ~d Kn()theaff1.davitS. And in the Zaremb.a affidavi~ the City
......
~s to imply that .di.e.\~ew City Hall. building was· foisted' upon it unwilUngly and, through
fraudulent representatio~. Petra cannot discern. what 'evidence of damages, if any, is contained
:}i. t,::"
<:' ; .. ... ;.
0:. ~ ':
REPLY MEMORANDUM;ffl SUPPORT OF PETRA'S MOTION
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From: Cosho Huml LLP To: 3311529 Page: 719' Date: '201011:07:31 AM
.-.,
'~.; '( .
LastlYt if the :City intends to rely on these affidavits as meeting its expert witneSS'
.::. ,
disclosure requirements' '1Ulder Rule 26t then Petra requests that the City be held to these.
e.r ~;;! ~ .
disclosures. Any a.Pt to have its experts testify regarding' the City's damages outside the
~pc of these afndavft,s is-:not permitted by the Rules and would be highly prejudicial to Petra.
Idaho law is clear in prohibiting undisclosed theories to be introduced at trial. See, e.g. ~ Clark Y•
....;
Kleint ,131 Idaho lS4i 156-59, 4S P.3d SlOt 812~15 (2002); RadmBrl'. Ford Motor Co. t 120.. .
Id8ho 86, 89"91~ 813,P.2d,897;a99.g02 (1991). SpriDging un~loSed expert testimony at trial -
is barred,by the rules because the opposiilg party was not 'given tiine to adequately 'prepare to·
rebut the testimony. ~~(~ity's experts, Amento, Knothe and We1tner, should be limited to:~.
testimony disclo~ iq.ith~if-affidavits.
'el"' L-···
Considering ~,~al date is imminent, IUld b~usePetra remains in the dark about the
theorie&\ elementsan(LainoUtlts of the City'saJleged damagC$t ~1he Court w()uld be within its
discretion to exclUde ~~sJ,ence ofthc Cityts claimed damages at trial.. The City'S response to the
present motion .discl~~ :l10thing about its damages claims. The Cityts response demonstrates
~t it cOntinues, to ''hiflc-~e-ball.'' A party is under disclosure obligations during disCQvery that
go ·beyond simply~~the c~'s-t~atappear ~ the co!itplaint. ,:
Petra is notre~ to bCDLi over ,1?ackwards ,tQ eXtract ~:hint 'from the City abo1it,'b.~
exactly it. WEISbarm~~)',~~etia. Id8ho's Rules ofCivil Pro~ure governUtg discovery share the
same purpose as tI1t)~~al counterparts. These Rules arc' "intended to insure cproper ,
litigation' by maIdngtJle, 'tr~ less a game 'of blindman's bluff and more a fair contest with the
REPLY MEMORANDUMt;~;:~p'o~T'OFPBTRA~S MOTION
IN UMlNB TO EXCLuDlt EVIDENCB OF DAMAGBS. .
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From: Cosho Hum~ LLP To; 3311529 .. Page: 819 Date: 20101.1:07:32 AM
· .~.~· ;,.r"",:,..~ .
:,k .~:'
~\:~ .;
basic issues and· fac~'~lisclosed to. the fuIl~t practi,cable CXtent.~1t .Scott and Fetzsr Co. 'P. DUe.
643 F.2d 670, 674 (q\JotUtg Goldman 11•.Checker Taxi Co., 325 F.2d 853, 855 (7th Cir. 1963»
.~~ , \: i
(citations omitted).
Considering tlXe fo~going~ Petrarequcsts.the CoUrt to exchide at trial all tes~ony and
docwnents regatding.Meridian's cl~ed damages.
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From: Cosho Humj LlP To: 3311529 Page: 919 Date: 2010 11:07:32 AM
'" 1· ,
(::Q~IFICATEOFSERVI~
I HEREBY CE~rJp,y that on the 23rd day ofSeptember,·20I0, a true and con:ect copy of
the within and foregoWg document waS served upon:
,
Kim J. Trout, Esq. run ,;;!',;
Trout Jones Gledhill FlJhrman, P.A.
225 North 9111 StIcct, SUite 820
P.O. Box 1097 " "
Boise, Idaho 8370'1'
H.r"'; ~.. :'"
F"l~' -~ 0' ,.
~)U :.L~·.
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IN THE DISTRICT COURT OF THE FOURTH "U~'.L'V.~












PETRA INCORPORATED, an Idaho
Corporation,
Defendant.
















This matter came before the Court on Defendant Petra's Motion for Summary Judgment. On
Thursday, September 16, 2010, the Court heard oral argument on the Motion for Summary
Judgment, along with Plaintiffs Motion for Leave to file First Amended Complaint to add a claim
for punitive damages, and both parties' multiple Motions to Strike made in conjunction with their
respective motions. Kim Trout and Daniel Glynn appeared for the Plaintiff, and Thomas Walker
appeared for the Defendant. The Court ruled from the bench denying Meridian's Motion to Strike
certain affidavits submitted by Petra on September 13,2010, and denying Petra's Motion to Strike
Ted Baird's April 1, 2010, affidavit. At the conclusion of the hearing, the Court considered the
Motion for Leave to Amend to add punitive damages, the Motion for Summary Judgment, and the
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remaining Motions to Strike fully under advisement. This Order denies Defendant Petra's Motion 
for Summary Judgment. 
BACKGROUND 
In August 2006, the City of Meridian and Petra Incorporated entered into a Construction 
Management Agreement (CMA) under which Petra assumed the role of Construction Manager for 
Meridan's City Hall. In sum, the city alleges Petra was negligent in its duties and breached its duties 
under the CMA. In response, Petra counterclaims that Meridian breached the CMA and the 
covenant of good faith and fair dealing. Petra also alleges breach of an implied-in-fact contract and 
breach of an implied-in-Iaw contract. 
SUMMARY JUDGMENT STANDARD 
Idaho Rule of Civil Procedure 56(c) provides that summary judgment is "rendered
 
forthwith if the pleadings, depositions, and admissions on file, together with the affidavits, if any,
 
show that there is no genuine issue as to any material fact and that the moving party is entitled to a
 
judgment as a matter oflaw." See also First Sec. Bank ofIdaho, N.A. v. Murphy, 131 Idaho 787,
 
790, (1998). An adverse party may not simply rely upon mere allegations in the pleadings, but must
 
set forth in affidavits specific facts showing there is a genuine issue for trial. LR.C.P. 56(e); see
 
Rhodehouse v. Stults, 125 Idaho 208, 211, 868 P.2d 1224, 1227 (1994). The affidavits either
 
supporting or opposing the motion must set forth facts that would be admissible in evidence and
 
show that the affiant is competent to testify. Id.
 
To withstand a motion for summary judgment, the non-moving party's case must be
 
anchored in something more than speculation; a mere scintilla of evidence is not enough to create a
 
genuine issue of material fact. Zimmerman v. Volkswagon ofAmerica, Inc., 128 Idaho 851, 854,
 
920 P.2d 67, 69 (1996). Generally, liberal construction of the facts in favor of the non-moving
 











































1 party requires the court to draw all reasonable factual inferences in favor of the non-moving party.
2 See Williams v. Blakley, 114 Idaho 323, 324 (1988). If reasonable people could reach different
3 conclusions or draw conflicting inferences from the evidence, the motion should be denied. Friel v.
4 Boise City Housing Authority. 126 Idaho 484, 486 (1994).
5 However, when the Court sits as the trier of fact, rather than a jury, summary judgment may
6 be appropriate despite the possibility of conflicting inferences, because the court alone will be
7 responsible for resolving such conflicting inferences. Riverside Development Co. v. Ritchie, 103
8 Idaho 515, 519 (1982); see also Cameron v. Neal, 130 Idaho 898,900 (1997). In such an instance,
9 "the judge is free to arrive at the most probable inferences to be drawn from uncontroverted
10 evidentiary facts." Blackmon v. Zufelt, 108 Idaho 469, 470 (Ct. App. 1985) (citing Riverside
















PETRA'S MOTION FOR SUMMARY JUDGMENT
Petra moves the Court for summary judgment on the basis of fifteen (15) claims. These claims
are supported by a statement of undisputed facts, a memorandum of law, and multiple affidavits. In
response, Meridian filed a memorandum of law and multiple affidavits in opposition. As the trier of
fact in this case, the Court is free to arrive at the most probable inferences to be drawn from the
undisputed facts found in these documents.
Many ofPetra's claims state that it performed its responsibilities under the Construction
Management Agreement (CMA) with the applicable standard ofcare and that "professionals hired by
Meridian and [Meridian's] own building inspectors" agree that Petra fulfilled its contractual duties.
Petra's Motion for Summary Judgment at 1-2. However, those claims are disputed by Meridian. The
parties present dueling expert affidavit testimony as to the standard of care. See Affidavit ofJack
Lemley at ~ 15; Affidavit ofSteven Amento at ~ 47. Lay affidavit testimony presented by the parties as
ORDER DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - Page 3 006518
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to the completion ofcertain duties under the CMA is equally conflicted. The Court finds there
remains a genuine issue of material fact as to whether Petra performed its responsibilities with the
applicable industry standard of care.
Petra also asserts that "the course ofperformance of dealing by the parties amended and
supplemented" the written CMA. Petra's Motion at 2. To illustrate this claim, Petra states that its fees
for the management of the Soil Removal Change Order #1 and the East Parking Lot projects were
each 4.7%, therefore, its fee above what was initially negotiated under the CMA should be 4.7%.
Meridian argues the fee was fixed and that CMA ~ 7 required Petra to seek approval from Meridian
before performing any work that would incur additional fees ifPetra expected to be paid an amount
above what was initially negotiated under the CMA. After hearing oral argument on this and related
motions, and after reviewing extensive affidavit testimony on this issue, the Court finds there remains
a genuine issue of material fact as to how Petra's fee was to be determined.
Petra's final six (6) claims relate to its counter-claims and alternative theories of recovery in
this case. After studying all the evidence, and drawing the reasonable inferences it is allowed under
Idaho law, the Court is persuaded that genuine issues ofmaterial fact remain concerning the claims
made by Petra in its Motion for Summary Judgment, thus, Petra's Motion for Summary Judgment is
DENIED.
IT IS SO ORDERED.
. 1d;-
Dated thIS;:::::..l- day of September, 2010
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I, HEREBY CERTIFY that on the ){--day of September, 2010, I caused a true and correct
copy ofthe foregoing ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT TO ADD A CLAIM FOR PUNITIVE DAMAGES to be served by the


















TROUT JONES GLEDHILL FUHRMAN GOURLEY, PA




( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~) Facsimile
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
()9 Facsimile
J. DAVID NAVARRO
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IN THE DISTRICT COURT OF THE FOURTH JUDI












PETRA INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CVOC 09 07257
ORDER DENYING PLAINTIFF'S
MOTION FOR LEAVE TO
FILE A FIRST AMENDED
















This matter came before the Court on Plaintiff Meridian's Motion for Leave to File a First
Amended Complaint to add a claim for punitive damages. On Thursday, September 16, 2010, the
Court heard oral argument on the Motion for Leave to Amend, along with Defendant Petra's Motion
for Summary Judgment, and both parties' multiple Motions to Strike made in conjunction with their
respective motions. Kim Trout and Daniel Glynn appeared for the Plaintiff, and Thomas Walker
appeared for the Defendant. The Court ruled from the bench denying Meridian's Motion to Strike
certain affidavits submitted by Petra on September 13, 2010, and denying Petra's Motion to Strike
Ted Baird's April 1, 2010, affidavit. At the conclusion of the hearing, the Court considered the
Motion for Leave to Amend to add punitive damages, the Motion for Summary Judgment, and the
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A
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remaining Motions to Strike fully under advisement. This Order denies Plaintiff Meridian's Motion
for Leave to Amend to add punitive damages.
MOTION FOR LEAVE TO AMEND TO ADD PUNITIVE DAMAGES STANDARD
The Idaho Rules of Civil Procedure authorize the Court to allow a party to amend their
pleadings when required in the interest ofjustice. I.R.C.P. 15(a). Idaho Courts have held "that 'great
liberality should be exercised in permitting amendments to pleadings in furtherance of justice
between the parties' and that this matter is entrusted to the sound discretion of the trial court."
Chadderdon v. King, 104 Idaho 406, 408-09, 659 P.2d 160, 162-63 (Ct. App. 1983). However,
leave to amend in order to add a claim for punitive damages is guided by a different standard.
Under Idaho law, punitive damages are available for a party's oppressive, fraudulent,
malicious, or outrageous conduct. I.e. § 6-1604(1) (2010). Courts shall allow a party to amend its
pleadings in order to seek punitive damages if the Court concludes, after weighing the evidence,
that the moving party has established a reasonable likelihood of proving, by clear and convincing
evidence, facts at trial sufficient to support an award of punitive damages. I.C. § 6-1604(1)(2).
Under this statute, the court acts as a gatekeeper. It must weigh the evidence and grant the motion
only if it concludes that the moving party has met its burden. Idaho Code § 6-1604(2). The
determination of whether a plaintiff has established a reasonable likelihood of proving a claim for
punitive damages is within the sound discretion of the trial court. Vendelin v. Costco Wholesale
Corp., 140 Idaho 416, 423, 95 P.3d 34, 41 (2004). In making this determination, the Court must
consider only the record as a whole. See generally Arnold v. Diet Center, Inc., 113 Idaho 581, 583,
746 P.2d 1040, 1042 (Ct. App. 1987).
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A
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"Punitive damages are not favored in the law and should be awarded in only the most unusua
and compelling circumstances." Manning v. Twin Falls Clinic & Hosp., 122 Idaho 47, 52, 830 P.2
1185, 1190 (1992); Cheney v. Palos Verdes Inv. Corp., 104 Idaho 897, 905, 665 P.2d 661, 66
(1983); Gunter v. Murphy's Lounge, LLC, 141 Idaho 16, 29, 105 P.3d 676, 689 (2005). Althoug
punitive damages are generally not available for an ordinary breach of contract claim, they ar
available if the moving party can show the intersection of a bad act (i.e. the breach) and a bad state 0
mind. General Auto Parts Co. v. Genuine Parts Co., 132 Idaho 849, 853, 979 P.2d 1207, 1211
(1999); Meyers v. Workmen's Auto Ins. Co, 140 Idaho 495, 502-03, 95 P.3d 977,984-85 (2004).
Therefore, in this instance, Meridian must provide the court with evidence that the defendant acte
wrongfully and with a culpable state of mind. Myers, 140 Idaho at 503, 95 P.3d at 985. Specifically
the evidence must demonstrate that the Petra's conduct was an extreme deviation from the standard
of reasonable conduct, and its conduct was performed with an appreciation of its likely effects. Id
MERIDIAN'S MOTION FOR LEAVE TO AMEND TO ADD PUNITIVE DAMAGES
Meridian asserts that Petra willfully breached the Construction Management Agreement
(CMA) that dictated the parties' contractual responsibilities. Specifically, Meridian asserts that the
words "trust and confidence" as used in the CMA elevated Petra to a fiduciary status; that Petra made
multiple, specific affirmative representations to Meridian as to its expected fee under the CMA and
that Petra knew the representations were false when it made them; that Petra made these
representations both in open, public meetings and in private meetings between the parties; and that
Petra expected Meridian to rely on these false representations. Meridian directs the Court to CMA
wording and extensive affidavit testimony in support of the above recited claims, and Meridian
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A
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asserts that this combination of facts combined with Petra's duty to act in "trust and confidence"
warrants a claim for punitive damages in this case.
The term fiduciary is a broad one and courts have consistently refrained from defining it in
such a way so as to exclude future applications of the term. 37 AM. JUR. 2D Fraud and Deceit § 32
(2010). Fiduciary implies that one party is in a dominant position to the other and that the servient
party reposes trust in the dominant party. Idaho First Nat 'I Bank v. Bliss Valley Foods, 121 Idaho
266,278,824 P.2d 841,853 (1991). In order to find a fiduciary duty, "facts and circumstances must
indicate that the one reposing the trust has foundation for his belief that the one giving advice or
presenting arguments is acting not in his own behalf, but in the interests of the other party." Id. The
Idaho Supreme Court has used the words "trust and confidence" to indicate the existence of a
fiduciary duty. Hines v. Hines, 129 Idaho 847, 853, 934 P.2d 20,26 (1997); High Valley Concrete v.
Sargent, 149 Idaho 423, 428, 234 P.3d 747, 752 (2010).
The CMA § 1.1 states: "Construction Manager acknowledges and accepts the relationship of
trust and confidence established by this Agreement and that this relationship is a material
consideration for Owner in entering into this Agreement." In Meridian's moving documents and
during the September 16, 2010, hearing, Mr. Trout argued that Meridian's understanding of the
CMA terminology is that Petra did have the duty to act as a fiduciary on behalf of Meridian. Mr.
Walker replied that had Petra understood this language to create a fiduciary duty it would not have
agreed to the CMA. Based on the Idaho Supreme Court's application of the words "trust and
confidence," and based on the trust Meridian placed in Petra to manage their City Hall project, it is
likely that Petra stands in the position as a fiduciary to Meridian. However, even if Petra does stand
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A




























                
         
                
                     
                  
                  
               
                  
                   
                
                 
          
             
              
             
              
                   
                 
                
                  
                  
              



























as a fiduciary to Meridian, the Court is not persuaded that Meridian has presented sufficient
evidence to warrant addition of a claim of punitive damages.
An addition of a claim for punitive damages may be appropriate when, after weighing the
evidence presented, the Court determines a party has a reasonable likelihood of proving oppressive,
fraudulent, malicious, or outrageous conduct by clear and convincing evidence. I.C. § 6-1604(1)(2).
Additionally, because this is a contract case, Idaho caselaw requires the Court to evaluate the
evidence for a bad act coupled with bad intent and that it represents an extreme deviation from the
standards of reasonable conduct in like situations. Meyers v. Workmen's Auto., 140 Idaho 495
(2004). In this instance, the Court has exhaustively reviewed the affidavit testimony and supporting
exhibits. While the Court finds that there are disagreements and misunderstandings between the
parties as to many of their respective responsibilities under the CMA, and that such disagreements
and misunderstandings have led to the current claims for breach of contract, the Court is not
persuaded that the evidence found in the record is sufficient to provide Meridian a reasonable
likelihood of proving the fraudulent and outrageous behavior that evidences a bad act and bad intent
required by the caselaw and the statute. Therefore, Meridian's Motion for leave to file a First
Amended Complaint to add a claim for punitive damages is DENIED.
IT IS SO ORDERED.
Dated this ')...1 Cseptember, 2010.
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A
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I, HEREBY CERTIFY that on the 2-rday of September, 2010, I caused a true and correct
copy of the foregoing ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST
AMENDED COMPLAINT TO ADD A CLAIM FOR PUNITIVE DAMAGES to be served by the





























TROUT JONES GLEDHILL FUHRMAN GOURLEY, PA




( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~Facsimile
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(~ Facsimile
J. DAVID NAVARRO
Clerk of the District Court
Ada County, Id
26
ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT TO ADD A




























   
                
             
              
        
   
   
     
   
   
   
  
      
      
   
   
   
      
    
    
 
      
    
    
  
   
     
   
              






NO.= n' 't ::: FILED
A.M_ £.( L P.M.__-"'I'-
SEP 27 2010 /.
IN THE DISTRICT COURT OF THE FOURTH JUDIC











THE CITY OF MERIDIAN,






Case No. CVOC 09 07257
ORDER GRANTING IN
PART AND DENYING













This matter came before the Court on both parties' multiple Motions to Strike made in
connection with Plaintiff Meridian's Motion for Leave to Amend to Add Punitive Damages and
Defendant Petra's Motion for Summary Judgment. In this Order the Court first addresses
Meridian's Motions to Strike all or portions of certain affidavits submitted in support of Defendant
Petra's Motion for Summary Judgment. Next, the Court addresses Petra's Motions to Strike all or
portions of certain Affidavits submitted either in support of Plaintiff Meridian's Motion for Leave
to Amend or in opposition to Petra's Motion for Summary Judgment. The Court heard oral
argument on these motions on Thursday, September 16, 2010. Kim Trout and Daniel Glynn
appeared for Plaintiff Meridian. Thomas Walker appeared for Defendant Petra.
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S AND DEFENDANT'S MOTIONS TO
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The Court issued its ruling from the bench denying two Motions to Strike. Holding that as to
the affidavits of Richard Bauer, Eugene Bennett, Tom Coughlin, and Jerry Frank filed by Petra on
September 13, 2010, they were timely filed according to an altered schedule previously instructed
by the Court, and as to an April 1, 2010, affidavit of Theodore Baird filed one day late by Meridian
that it was excusable neglect causing no prejudice and was not untimely filed with any attempt to
gain an unfair advantage.
The Court considered the remaining Motions to Strike fully under advisement.
ADMISSIBILITY OF AFFIDAVITS
Admissibility of evidence is a matter within the Court's discretion. Burgess v. Salmon River
Canal Co., Ltd, 127 Idaho 565, 574, 903 P.2d 730, 739 (1995). "The admissibility of evidence in
affidavits and depositions in support of or in opposition to a motion for summary judgment is a
threshold question to be answered before applying the liberal construction and reasonable inferences
rule to determine whether the evidence is sufficient to create a genuine issue for trial." J-U-B-
Engineers v. Security Ins.·Co. ofHartford, 146 Idaho 311, 314-5,193 P.3d 858, 861-2 (2008).
Affidavits submitted to support or oppose summary judgment "shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein." I.R.C.P. 56(e).
In consideration of summary judgment, or otherwise, affidavits of expert witnesses are
allowed under Idaho Rule of Evidence 702 if"scientific, technical, or other specialized knowledge
will assist the trier-of-fact to understand the evidence or to determine a fact in issue." /d. When
determining the admissibility of an expert's opinion, the focus of the trial court's inquiry is on the
principles and methodology used and not the conclusions they generate. Weeks v. E. Idaho Health
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S AND DEFENDANT'S MOTIONS TO
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Services, 143 Idaho 834, 838, 153 P.3d 1180, 1184 (2007). Affidavits containing the opinions of lay
witnesses may also be considered by the trier-of-fact; however, when the determination of an issue
requires expert knowledge, a lay opinion is not sufficient to raise a genuine issue of material fact
preventing summary judgment. Puckett v. Oakfabco Inc., 132 Idaho 816, 823, 979 P.2d 1174, 1181
(1999).
MERIDIAN'S MOTIONS TO STRIKE
Meridian seeks to strike the affidavits of Jack Lemley, Eugene Bennett, Tom Coughlin, and
Jerry Frank either in their entirety or portions thereof. For the purposes of these motions, Petra
submits Mr. Lemley as an expert witness, Mr. Bennett, Mr. Coughlin, and Mr. Frank are submitted
as lay witnesses.
The Court finds that the April 30, 2010, Lemley affidavit is admissible expert witness
evidence. "The facts or data in the particular case upon which an expert bases his opinion or
inference may be those perceived by or made known to the expert at or before the hearing." LR.E.
703. In this case, a proper foundation is laid for use of Lemley as an expert witness. See Exh. A
Affidavit ofJack Lemley. In making his conclusions, Lemley relied upon "interviews conducted by
[he] and Mr. Bauer and upon our review of the pertinent documents, which [Lemley and Bauer]
have discussed in detail." Affidavit at 2. His opinions are also based on his "knowledge of the
prevailing standards of care applicable to construction managers as well as [his] own experience and
expertise in the area." Id. The Court finds these are appropriate methods for creation of opinions for
a person with Lemley's expertise, therefore, Meridian's Motion to Strike the affidavit ofLemley is
DENIED.
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S AND DEFENDANT'S MOTIONS TO
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The Court finds the affidavits of Bennett, Coughlin, and Frank are admissible lay witness
opinions. Therefore, their testimony is limited to "those opinions or inferences which are (a)
rationally based on the perception of the witness, and (b) helpful to a clear understanding of the
testimony of the witness or the determination of a fact in issue, and (c) not based on scientific,
technical or other specialized knowledge within the scope [given to expert witnesses]." LR.E. 701.
When the determination of an issue requires expert knowledge, a lay opinion is not sufficient to
raise a genuine issue of material fact preventing summary judgment. Puckett v. Oakfabco Inc., 132
Idaho at 823.
The Court finds portions of Bennett's May 5, 2010, affidavit exceed the scope allowed a lay
witness and, therefore, Meridian's Motion to Strike is GRANTED as to the following paragraphs of
that affidavit as they might relate to the Court's evaluation of Petra's Motion for Summary
Judgment: 10, 14, 19,27,134, 148, and 151. For the same reason, Meridian's Motion to Strike is
GRANTED as to the following paragraphs ofBennett's April 7, 2010 affidavit submitted in
opposition to Meridian's Motion for leave to amend to add punitive damages: 104, 107, 109, 110,
116, 121, 127, and 128.
The Court finds that paragraph 7 of Coughlin's May 5, 2010, affidavit exceeds the scope
allowed a lay witness and, therefore, Meridian's Motion to Strike paragraph 7 is GRANTED as it
might relate to the Court's evaluation of Petra's Motion for Summary Judgment.
The Court finds that paragraph 8 of Frank's May 4,2010, affidavit exceeds the scope
allowed a lay witness and, therefore, Meridian's Motion to Strike paragraph 8 is GRANTED as it
might relate to the Court's evaluation of Petra's Motion for Summary Judgment. For the same
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reason, Meridian's Motion to Strike is GRANTED as to paragraph 12 of Frank's April 7, 2010
affidavit submitted in opposition to Meridian's Motion for leave to amend to add punitive damages.
PETRA'S MOTIONS TO STRIKE
Petra seeks to strike portions of eleven (11) affidavits as they relate to support of Meridian's
opposition to Petra's Motion for Summary Judgment. Additionally, Petra seeks to strike portions of
three (3) of those affidavits as they relate to support ofMeridian' s Motion for Leave to Amend to
add punitive damages. The Court addresses each of these motions below.
The Court finds the July 2, 2010, affidavit of Steven Amento, a construction manager
retained as an expert by Meridian, is admissible expert witness testimony. However, Petra's Motion
to Strike is GRANTED as to paragraphs 7, 24, and 44 on the grounds that they state impermissible
legal conclusions and lack foundation.
The Court finds the July 6, 2010, affidavit of Ted Baird, Meridian Asst. City Attorney, is
admissible lay witness testimony. However, Petra's Motion to Stirke is GRANTED as to the
following paragraphs of that affidavit on the grounds of lack of personal knowledge or that they are
impermissibly conclusory: 2(e), 19,21,29,30, and 33.
The Court finds the July 6, 2010, affidavit of Laura Knothe, an engineer retained by
Meridian to assist with construction and warranty issues, is admissible expert witness testimony.
However, Petra's Motion to Strike paragraph 4 of the affidavit is GRANTED as Knothe's reference
to abandonment is impermissibly concIusory and made without personal knowledge.
The Court finds the July 6, 2010, affidavit of Franklin Lee, an attorney hired by Meridian to
help create the Construction Management Agreement, as admissible lay witness testimony.
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However, Petra's Motion to Strike paragraphs 2, and 4-13 is GRANTED on the grounds that they
state impermissible legal conclusions.
The Court finds the affidavits of Keith Watts, Meridian's Purchasing Agent, are admissible
lay witness opinions. However, Petra's Motion to Strike is GRANTED as to the following
paragraphs of Watts' May 24,2010, affidavit as impermissibly speculative, asserting legal
conclusions, or falling outside the scope of his personal knowledge: 13,21,22,25,33, and 38. For
the same reasons, Petra's Motion to Strike is GRANTED as to the following paragraphs of Watts'
September 28,2009, affidavit: 6, 7, and 8.
The Court finds the affidavits of Todd Weltner, a general contractor retained as an expert by
Meridian, are admissible expert witness testimony. However, Petra's Motion to Strike is
GRANTED as to paragraph 42 ofWeltner's May 24,2010, affidavit as impermissibly conclusory.
For the same reason, Petra's Motion to Strike is GRANTED as to paragraph 15 ofWeltner's July 6,
2010, affidavit.
Petra seeks to strike portions of the following three (3) affidavits as they relate to both
Meridian's opposition to Petra's Motion for Summary Judgment and Meridian's Motion for Leave
to Amend to add punitive damages.
The Court finds Ted Baird's April 1, 2010, affidavit is admissible due to Baird's capacity as
Meridian Asst. City Attorney. The Court similarly finds Ted Baird's August 30, 2010, affidavit is
admissible. Therefore, Petra's Motions to Strike portions of both of these Baird affidavits is
DENIED.
Finally, the Court finds the August 30, 2010, affidavit of David Zaremba, a Meridian City
Councilman, is admissible lay witness testimony. Zaremba's role as councilman provides him the
ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S AND DEFENDANT'S MOTIONS TO




























                
    
             
              
           
              
                
       
                
            
            
                 
  
                
             
      
                
               
              
 
               
             
             



























foundation and personal knowledge to speak on behalf of City in regards to its actions at the April
3,2007, meeting between Meridian and Petra. Therefore, Petra's Motion to Strike Zaremba's
affidavit is DENIED.
IT IS SO ORDERED.
~
Dated thisEday ofSeptember, 2010.
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I, HEREBY CERTIFY that on the7/'hay of September, 2010, I caused a true and correct
copy of the foregoing ORDER GRANTING IN PART AND DENYING IN PART MOTIONS TO
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DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Ida.ho
Corporation,
Defenda.nt.
Case No. CV OC 09-7257
REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFFS MOTION FOR
PARTIAL SUMMARYJUDGMENT
The City of Meridian (hereinafter referred to as the "City') submits this Memorandum in
Support of its Motion for Summary against the Defendant Petra, Incorporated (hereinafter referred
to as "Petra") with respect to all claims asserted by way of its Counterclaim against the City.
A. PETRA'S CLAIM IS BARRED BY THE EXPRESS NOTICE OF CLAIM
PROVISIONS OF THE CMA.
In response to the City's Motion for Summary Judgment based on Petra's failure to provide
written notice to the City as required by the express provisions of Section 8 of the Construction
Management Agreement (hereinafter referred to as "CMA'), it must be noted that Petra admits that
it did not provide any written notice to the City until, at the earliest, after February 24, 2009. In so
doing, the record stands unrefuted that conunencing in January of 2007, Petra began submitting to
the City cost estimates which reflected increased "Total Project Costs," but did not reflect any
REPLY MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR PARTIAL SUMMARYJUDGMENT Pagel
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increased cost to Petta's construction management fee of $574,000. In all subsequent reiterations of
the cost estimate from Petta presented to the City from January 2007 through July 2007, Petra
admits that project costs increased but its representation as to the construction management fee
remained constant. It is against this now unrefuted evidence in the record that the appropriateness
of the City's request for summary judgment becomes evident.
Acknowledging that Section 8 of the CMA requires the submission of written notice with
respect to any claim, Petra asserts that this Court can ignore these indisputable facts because a
"claim" does not exist until the City denies Petra's request for additional compensation. Thus,
under Petra's argument, it could toll any claim it possessed against the City simply by never
presenting the claim to the City to consider in the first place. Under Petra's interpretation of the
language of Section 8. and exactly as Petra did in this matter, Petra believes it is entitled to represent
that its construction management fee will not change despite increases in the costs of construction,
obtain the City's assent to complete the work called for under the CMA, and then afterward insist
that the City pay it additional compensation for the work performed.
Petra is correct that "the interpretation of a contract begins with the language of the contract
itself." Cristo Viene Pentecostal Church IJ. PaiJ 144 Idaho 304, 308, 160 P.3d 743, 747 (2007). However,
what Petra overlooks is that it is also axiomatic that "[i]n construing a contract, an interpretation
should be avoided- that would render meaningless any particular provision in the contract." Star
Phoenix Mining Cornpa'!Y tI. Hecla Mining Company, 130 Idaho 223, 233, P.2d 542, 552 (1997).
According to Petra, a claim does not exist until Petta says it does (ie. submits a claim), an
interpretation which not only is absurd and renders the notice provision meaningless, but is also
contrary to the" express putposes of a notice provision such as this one.
While Petra's arguments are focused on contract interpretation, one should not overlook
that Petra was under a duty to not only comply with the notice provisions of the CMA. but also the
REPLY MEMORANDUM IN SUPPORT OF
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Idaho Tort Claims Act, I.C. § 50-201 et seq. While the issues pertaining to notice under the ITCA are
presented in the City's Motion to Dismiss pursuant to the Idaho TortClaims Act, it is worth noting
that one of the express purposes of the notice requirement under the ITCA, which the City asserts is
likewise applicable to the analysis of Section 8 of the CMA, is "to save needless expense and
litigation by providing an opportunity for amicable resolution of the differences between parties ..."
Pounds tI. Denison, 120 Idaho 425, 426-27, 816 P.2d 982, 983-84 (1991).
Petta failed to present a proper and timely notice to the City at a time when it knew, or
should have reasonably discovered, it believed it had a claim against the City for an increase in the
construction management fee given the increased estimated costs of construction that it was actively
generating. One can only imagine how much expense might have been saved, how much litigation
would have actually been required, had Petra simply submitted written notice as early as January, or
as late as July 2007, that it intended to seek an increase in its construction management fee based on
the increased construction costs that it waS calculating. Unfortunately, supposition is all that can be
had on the matter, because Petra failed to submit any written notice until after it had performed
based on its prior representations as to the amount of the construction management fee. Petra
cannot twist the express language of Section 8 into absurdity in order to provide it with a remedy in
these proceedings that it failed to preserve appropriately.
Because the terms of the CMA are express and unambiguous, and because the interpretation
provided by Petra renders the language of the CMA concerning the presentment of claims
meaningless, Petra's attempt to bolster its interpretation with purported evidence of industry usage
and course of dealing must be rejected. Only when a contract term is ambiguous may extrinsic
evidence be considered. See Inttrnationo/ Engineering Co., Inc. 1/. Daum Industries, Inc., 102 Idaho 363,
365, 630 P.2d 155, 157 (1981). Evidence of the parties conduct or course of dealing is admissible
only for the purposes of determining the intent of parties with respect to an ambiguous term. f.R
REPLY MEMORANDUM IN SUPPORT OF
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Simplot CO. V Bosen, 144 Idaho 611, 614, 167 P.3d 748, 751 (2006). Petra's opposition memorandum
is replete with its admission that Section 8 is "clear," "plain," and "unambiguous:' After
recognizing the unambiguous nature of these terms, Petra cannot now seek to introduce extrinsic
evidence of course of dealing, course of performance, or industry usage to bolstex its clearly strained
interpretation of those terms.
The provisions of the CMA clearly and unambiguously required written notice upon the
oceuttence of the event or the first appearance of the circumstances giving rise to a claim, and Petra
wholly failed to timely comply with this requirement Its failure to do so bars the assertion of its
claims in this matter. See Absher Construction Co. v.l.VntSchooJ District No. 415, 890 P.2d 1071 (Wa. Ct.
App. 1995) (where contract provided a procedure for claims for extra work, which provisions are
mandatory, contractor failure to follow these procedures results in waiver of contractors claim);
Johnson tJ. County ofSpokane, 78 P.3d 161, 169 (2003) (holding that "actual notice is not an exception
to contract compliance" concerning notification procedures).
B. PETRA'S CLAIM FOR ESTOPPEL AGAINST THE CITY MUST BE
REJECfED.
In a great ironic twist, after having submitted multiple cost estimates reflecting that, despite
increasing costs of construction, Petra would not seek an increase in its construction management
fee and then seeking an increased fee after obtaining the City's assent to project costs, Petra now
asserts that it is the City which should be estopped. As such, Petra's claim for estoppel should be
rejected out of hand as it is Petra, not the City, which has taken an inconsistent position with regard
to the express terms of the CMA. What the City "knew" was that Petra would not be seeking an
increased construction management fee, despite the increased project costs. What Petra knew was
apparently to the contrary, z:e. that it would be seeking an increased fee. Estoppel, either equitable
or quasi-estoppel, is simply unavailable on these facts
REPLY MEMORANDUM IN SUPPORT OF
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Howevex, the Court need not even reach the issue of estoppel as it is clear that equitable
estoppel may not be invoked against a govemment or public agency. Kelso & Irwin, PA. tJ. State Ins.
Fund, 134 Idaho 130, 137-38, 997 P.2d 591, 598-99 (2000); HarreU v. City ofLewiston, 95 Idaho 243,
248-49,506 P.2d 470,475-76 (1973); Sprenger, Gmbb & Associates tJ. City ofHailry, 127 Idaho 576, 583-
84,903 P.2d 741, 748-49 (1995); Big Lost River In: Dis!., 93 Idaho 227, 229-230, 459 P.2d 1009, 1011,
1012 (1969).
Petra's claim for estoppel is without merit, and cannot be asserted against the City.
C. PETRA'S CLAIM UNDER SECTION 6.2.2 IS BARRED FOR FAILING TO
COMPLY WITH THE CMA.
The City is also entided to summary judgment as against Petta's claims based on its failure to
comply with the clear, unambiguous provisions of the CMA requiring that for any request to adjust
.• ' •.• , • _,'t· ' ..
the construction management fee based on "material changes" that Petra's request include "the
actual number of hours worked in furtherance of the chang.e." CMA § 6.2.2. Petra seeks to evade
the application of this provision based on its assertion, from its expert, that Petra could not separate
the original work from the work in furthexance of the change and that such a requirement was not
I
reasonable.
Unfortunately for Petra, Gene Bennett, Petra's Senior Advisor, admitted in his deposition
testimony direcdy contrary to the assertion of Petra's "expext" Richard Bauer. Mr. Bennett testified
as follows in the course of his deposition:
Q. And as of February 12th, 2007, you, as the construction managex, wexe
clearly aware that there wexe going to be changes in costs for the masonry, correct?
A. We were aware of that, yes.
Q. Allright. And I would be correct in understanding that had you chosen
to track the time of all Petra employees as it related to those changes, you could have
issued an order as of February 12th, 2007, for all Petra employees to track their time
in furtherance of those changes, couldn't you?
A. Why would we?
Q. I wasn't asking you why, sir. I asked you whether you could have done
that had you chosen to do so?
A. I guess I don't understand the necessity of it.
REPLY MEMORANDUM IN SUPPORT OF
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Q. That wasn't my question either. My question was a very simple question.
Had you chosen to do so, you could have tracked all of the time of every Petra
employee in furtherance of the change related to mechanical, electrical and
plwnbing. couldn't you?
A. We could have, but I didn't see a necessity for it.
Q. All right. And that would be true, i.e., Petra could have tracked all of its
time re1ated to any given change had it chosen to do so; isn't that a fact?
A. If we had saw the necessity for it, we could have.
Aff. Kim]. Trout' 6b, Ex. D-2 622:23-623:6 (Sept. 1.2010).
~ 007/016
Thus, Petra cannot seek to create a genuine issue of material fact by way of expert testimony
which is direcdy contrary to the testimony of Petra's own representative provided under oath during
the course of his deposition. Mr. Bauer's affidavit in this regard is just as much of a "sham affidavit"
as if it had been provided by Mr. Bennett himself. See Matter ofEstate ofKeeven, 126 Idaho 290, 298,
882 P.2d 457, 465 (Ct. App. 1994) (sham affidavit which contradicts prior testimony should not be
considered on summary judgment). See also, Tolmie Fa17lls, Inc. v. JR Simplot Co.•_124 Idaho 607, 610,
862 P.2d 299, 302 (1993). Moreover. as noted above, the testimony of Mr. Bauer as to what was
"reasonably expected" under the contract should be disregarded in view of the fact that the terms
upon which Mr. Bauer purports to opine are clear, plain and unambiguous.
Section 6.2.2 required that Petra track the actual hours worked in furtherance of any change
upon which it would base an increase in its construction management fee and Petra admitted that it
could have, but chose not to track such hours. Under the indisputable evidence, Petra's arguments
must be rejected and the City's Motion for Summary Judgment on the basis of Section 6.2.2 of the
CMA must be granted.
CONCLUSION
Whether considered under the express terms of the CMA, or the provisions of the ITCA,
the undisputed evidence in the record reveals that Petta failed to provide the required notice, and
substantiate its purported claim against the City. Summary Judgment in favor of the City is
REPLY MEMORANDUM IN SUPPORT OF
PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT Page 6
006540
     
 
  l            
                 
           
, l   
      l       
                
 l                
            
        ,  
                 
               
                   
                    
                
            ,     
     ,             
                
    m         
               
                 
               
                  
    
 
               
                
   W             
     
        
-' .
09/27/2010 16:07 FAX ~ 008/016
appropriate and the Court should grant the City's Motion for Partial Summary Judgment regarding
Petra's Counterclaims.
DATED this 27TH day of September, 2010.
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PETRA, INCORPORATED, an Idaho
Corporation,
Defendant
Case No. CV OC 09-7257
REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION FOR
PARTIAL SUMMARYJUDGMENT RE:
LIABILITY
The City of Meridian (hereinafter referred to as the "City") submits this Reply Memorandum
in Support of its Motion for Partial Summary Judgment against the Defendant Petta, Incorporated
(hereinafter referred to as ''Petta'') seeking an order finding Petta in material breach of the
Construction Management Agreement (hereinafter referred to as the "CMA").
A. Petra Owed, and Breached, its Fiduciaty Duty to the City in Discharging its Duties
as a Construction Manager.
The City has moved for sumtnaIy judgment with respect to a finding that Petta has
materially breached the terms of the CMA based upon the multiple failures of Petta to fulfill its
contractually imposed duties. Perhaps the most significant of these duties, and the duty by which all
other obligations that Petra owed the City must be viewed, is the fiduciary duty that Petta owed to
the City in the performance of its duties as construction manager under the CMA.
Once again, the language of the CMA is clear and unambiguous:
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LIABILITY
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Construction Manager acknowledges and accepts the relationship of trust and
confidence established with Owner hy this Agreement and that this relationship is a
material consideration for Owner in entering into this agxeement Accordingly,
Construction Manager shall, at all times, act in a manner consistent with this
relationship. Construction Manager further covenants that Construction Manager
will perform its services under this Agreement, in the exercise of ordinary and
reasonable care and with the same degree of professional skill, diligence and
judgment as is customary among construction managers of similar reputation
performing work for projects of a size, scope and complexity similar to the Project
Construction Manager shall at all times. further the interest of Owner through
efficient business administration and management
Pl.'s Comp!. Ex. A (April 16, 2009) (emphasis added).
14I 010/016
Incredibly, despite the presence of clear and express language imposing upon Petra its
acceptance of "the relationship of trust and confidence," that Petra's acceptance was "a material
consideration" for the City, and that Petra was to "further the interest" of the City, Petra responds
that it never intended to enter into a fiduciary relationship. However, extrinsic evidence of the
parties' intention is inadmissible where the terms are express, clear and unambiguous. Only when a
contract term is ambiguous may extrinsic evidence be considered. See International Engineering Co., Inc.
v. Daum Industrics, Inc., 102 Idaho 363, 365, 630 P.2d 155, 157 (1981). Evidence of the parties
conduct or course of dealing is admissible only for the purposes of determining the intent of the
parties with respect to an ambiguous term. ].R Simp/at Co. tI BOJcn, 144 Idaho 611, 614, 167 P.3d
748, 751 (2006).
Nothing could be clearer than the express recognition that the City relied upon Petra's
acceptance of a relationship of "trust and confidence." As the Idaho Supreme Court recently
recognized, "[t]he term fiduciary implies that one party is in a superior position to the other and that
such a position enables him to exercise influence over one who reposes special trust and confidence
in him." High Valley Concrete, ILC v. SCITl,ent, 149 Idaho 423, 234 P.3d 747 (2010), quoting, Idaho First
National Bank tI. Bliss Vallry Foods, Inc.,1Z1 Idaho 266, 278, 824 P.2d 841, 853 (1991). See also Grqy v.
Tri-W'!Y Canst. Seroices, Inc., 147 Idaho 378, 386,210 P.3d 63, 71 (2009) (recognizing that an action in
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LIABILITY
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constructive fraud exists when there has been a breach of a duty arising from a relationship of trust
and confidence, as in a fiduciary du~."); See also Mitchell fl. Barendregt, 120 Idaho 837, 844, 820 P.2d
707, 714 (Ct App. 1991) (holding that mere contractual relationship and duty of good faith is not
sufficient "to establish a relationship of tDlst and confidence from which the law will impose
fiduciary obligations." (emphasis added))
Thus, it is without question that the express acceptance of a duty of "trust and confidence"
can be construed as nothing other than the acceptance of a fiduciary relationship between the
parties. Petra owed a fiduciary relationship, the City materially relied upon Petra's acceptance of this
relationship between the parties, and Petra cannot now seek to evade its duties to perform in
accordance with this fiduciary relationship through the use of extrinsic self-serving evidence that the
imposition of this duty meant nothing more than an arms-length relationship.
B. Petra Breached its Fiduciary Duty to Provide the City With Written Reports as
Required by Section 4.2 of the CMA
Seeking to evade its fiduciary responsibility to the City, and justifying its failure to comply
with the express provisions with regard to the CMA, Petra repeatedly asserts as to each of the
grounds upon which the City seeks summary judgment that: (1) the City failed to undertake an act;
or (2) the City waived Petra's requirement to act. Unfortunately for Petra, neither of these attempts
to evade the responsibility for its failure to comply with the express contract terms, to the City's
detriment and damage, has merit.
With respect to the requirement of Section 4.2, which requires that Petra submits to the City
a written report detailing its understanding of the City's desires, Petra admits it did not provide such
a report but argues that because the City did not deliver to Petra an "Owner's Criteria," Petra was no
longer required to submit a written report. However, Petra's argument is belied by the fact that
Petra was under an express duty, fiduciary in nature, to "do all things, or, when appropriate require
Architect and each Contractor to do all things necessary, appropriate or convenient to achieve the
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LIABILITY
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end result desired by Owner." CMA § 4.1. Thus, it is not enough for Petra to simply say the City
did not provide it with the Owner's Criteria without explaining why it failed to ensure that it
received such from the City. As noted in the City's moving papers, Petra's written report was a
crucial document which would have identified "any design, construction, scheduling, budgetary, and
operational or other problems or recommendations." CMA § 4.2. It is not mere speculation, it is
recognizable fact given the protracted nature of this litigation and the numerous defects that arose
during the construction of the project, that the lack of this written report had a profound,
det.rimental impact upon the City. An injury, to which Petra added insult, by nonetheless charging
for the completion of the written report it never submitted. Aff. Kim J. Trout ~ 7 (Sept. 1,2010).
Moreover, Petra cannot simply acknowledge its own failure, blame the City for Petra's failure
to act consistendy with the fiduciary obligations it accepted and then declare "waiver." 'Waiver is a
voluntary, intentional relinquishment of a known right or advantage." Brand S. Corp. v. King, 102
Idaho 731, 733-34, 639 P.2d 429, 431-32 (1981). Most importandy however, "waiver will not be
inferred except from a clear and unequivocal act manifesting an intent to waive." Medical Services
Group, Inc. v. Boise Lodge No. 310, 126 Idaho 90, 878 P.2d 789 (Ct.App. 1994).
Additionally, Petra's waiver arguments ignore the fact that Section 10.17 of the CMA
expressly provides that "[a]ny waivers hereunder must be in writing. No waiver of right or remedy
in the event of default hereunder shall constitute a waiver of such right or remedy in the event of a
subsequent default." CMA § 10.17. See Absher Constrnction Co. v. Kent School District No. 415, 890 P.2d
1071 (Wa. Ct. App. 1995) (county would not be found to have waived contractual requirements
where, among other evidence, construction agreement required that waiver be in writing). Sef: also,
Johnson v. County ofSpokane, 78 P.3d 161, 169 (2003) (mere fact that a political subdivision continues
to engage a public works contractor despite the presence of substantial disagreement between the
owner and contractor does not equate with a fmding of waiver.)
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LlABIUTY
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Petra concedes that it did not provide the written report required by Section 4.2 and as the
evidence present in these proceedings convincingly demonstrates, such failure, has caused
substantial damage to the City. Summary Judgment as to Petra's breach of Section 4.2 of the CMA
is appropriate.
C. Petra Breached its Fiduciary Duty to Provide the City With Written Reports as
Required by Section 4.6 & 4.7 of the CMA
As was the case with justifying its failure to act consistent with its fiduciary relationship with
the City pursuant to Section 4.2 of the CMA, Petra once ag.rin blames the City for its own failures,
asserts that the City waived Petra's obligations, and that its failure did not constitute a breach of the
CMA. As was the case with regard to Section 4.2, Petra's arguments are without merit and summary
judgment in favor of the City is appropriate.
First, the City has established in the record that Petra, as one example, failed to administer
the contract with Rule Steel consistent with its contractual, and fiduciary, duties. The fact that Petra
wishes to ignore the evidence placed in the record, or chose not to refute it, does not mean that the
City has failed to establish such breaches. These examples are summarized at pages 7-8 of Petra's
original memorandum in support of the instant motion and will not be restated here. However, it is
sufficient for these purposes to point out that while Petra offers the self-serving statements of Mr.
Coughlin that Rule Steel requested additional time, it has presented no evidence from Rule Steel
itself or that the City was made aware of these requests for additional time. As noted by the City,
the only notation to this affect is a post-approval modification to a change order. The City has
asserted that there is no evidence to support the allegation of Petra, Petra has responded solely with
the self-serving statements of its principals. Such argument does not create a genuine issue of
material fact sufficient to avoid the entry of summary judgment.
Second, as noted above there is no clear and unequivocal evidence in the record establishing
that the City waived Petra's fiduciary duty with regard to the administration of the prime contracts.
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LIABILITY
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Contrary to the assertions of Petra, the Idaho Supreme Court case of Obrqy 11. Mitchell, 98 Idaho 533,
567 P.2d 1284 (1977) does not address an analogous situation which should be applied in these
proceedings. In Obrqy, the Court affirmed the application of waiver to prevent an owners assertion
that it was not liable for contract "extras" performed without owner executed purchase orders where
the evidence established that for the duration of the contract the owner had consistently paid for
contract «extras" without such purchase orders. Petra can show no likewise waiver of conduct by
the City in its administration of the prime contracts. To the contrary, given the unilateral
modification to Rule Steel related purchase orders, it is apparent that if anything is established by
Petra's course of conduct, it is a pattern of silence, unilateral modification, and exclusion of the
City's knowledge of the true state of affairs.
The evidence in the record establishes, at least as far as Rule Steel, that absent the breach of
Petra's fiduciary duties under the CMA generally, and Section 4.6 & 4.7 specifically, the City would
be entitled to liquidated damages from Rule Steel. Thus, the record establishes not only a further
breach of the CMA, but the materiality of the breach and the damages flowing therefrom. Summary
Judgment as to Section 4.6 & 4.7 of the CMA is appropriate.
D. Petra Materially Breached its Fiduciary Duty to the City Under the CMA by Failing
to Protect the City from Defective or Deficient Work.
Petra does not challenge the evidence presented in the Affidavit and deposition testimony of
Steven Amento, Laura Knothe, Todd WeItner, and the Affidavit of Neil O. Anderson regarding the
numerous defects in materials and workmanship as it relates to the construction of the Meridian City
Hall. Rather, Petra's response is that "whatever defects the City allegedly discovered fall within the
warranties" and, essentially, that these warranty issues were the City's problem. However, this
position again wholly ignores Petra's fiduciary relationship with the City as well as Petra's express
contractual duty to "detennine that the work is being performed in accordance with the
requirements of the Contract Documents ... keep the Owner informed of the progress of the Work,
REPLY CITY OF MERIDIAN MOTION FOR PARTIAL SUMMARY JUDGMENT RE: LIABILITY
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and will guard the owner against defects and deficiencies in the Work." AIA A201/CMa - 1992
§4.6.2. The presence of defects conclusively demonsttates the breach of Petra's duties under this
provision, its breach of its fiduciary duty to the City with regard to all duties imposed upon it by the
CMA, and the materiality of this breach. As a result, this Court should grant the City's Motion for
Summary Judgment as to Section 4.6.2 of the AIA A201/CMa - 1992 which was expressly
incorporated into the CMA.
CONCLUSION
The foregoing establishes that the CMA imposed upon Petra multiple fiduciary duties in
furtherance of obligation its to "act in a manner consistent" with the "relationship of trust and
confidence." These duties included, but were not limited to, the provision of a final written report
under Section 4.2, the administration of the contract under Section 4.7, and the assurance of an
issuance of a certificate of substantial completion under Section 9. The indisputable evidence is that
Petra did not fulfill a single one of these duties under the CMA and that the City did not waive a
single one of these provisions. Petra's clear failure to comply with the express provisions of the
CMA constitutes a material breach of the CMA as a matter of law and summary judgment in favor
of the City as to Petra's Liability should be granted.
DATED this 27th day of September, 2010.
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I HEREBY CERTIFY that on this 27th day of September, 2010, a true and correct copy of




800 Park Blvd., Suite 790
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A.








J. DAVID NAVARRO, Clerk
ByJ.RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
NOTICE OF DEPOSITION OF
v. RICHARD BAUER (DUCES TECUM)
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
PLEASE TAKE NOTICE that Plaintiff, The City of Meridian., by and through its counsel
of record, Trout Jones Gledhill Fuhrman Gourley, P.A., will take the testimony, on oral
examination, of Richard Bauer. The deposition will be taken before an officer qualified to
administer oaths on the 10th day of November, 2010 at the hour of 9:00 a.m. of said day, and
thereafter from day to day as the taking of said deposition may be adjourned, at the offices of Trout
Jones Gledhill Fuhrman Gourley, P.A., located at 225 N. 9th St., Ste. 820, Boise, ID 83702. This
deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. You are hereby invited to
appear and take part in the examination of the witness as is advisable and proper.
NOTICE OF DEPOSITION OF RICHARD BAUER (DUCES TECUM)
Page -1
006550
    
      
      
   
  
   
   
   
NO: 
A.M~....,ant!lJ!'ll!l14.'Q--:a, =-q::t.t,-, c: .... : ...J.7.J....~-· -: 
  
    
 
 
           
          




    
 
 
     
    
    
              
              
              
                   
                   
                 
                 
               
        
  
YOU ARE FURTHER COMMANDED, pursuant to Rule 26(b) (4) (b) and Rule 34 of the
Idaho Rules of Civil Procedure, to bring to the place above-named for the taking of said deposition
and to have available for copying and inspection the any and document, picture, voice recording,
video recording, in any way related to the Meridian City Hall Project, or in any way related to the
claims and defenses of Petra Incorporated in the above referenced lawsuit, including but not limited
All documents1 provided to you from Petra, Incorporated or from Cosho
Humphrey for this mattel;
All documents utilized by you in the rendering of your opinion in this matter,
which is stated in your affidavit dated April 30, 2010;
Personal notes of any employee3 of Lemley International who assisted you in this
matter;
Work notes, in electronic or other form, of any employee of Lemley
International who assisted you in this matter;
All notes, in electronic or other form, taken by any employee of Lemley
International who assisted you in this matter;
Meeting notes maintained by Lemley International in this matter;
Calendars4 appointments of any employee of Lemley International who assisted
you in this matter;5
All communication6 between any employee of Lemley International and any
person7 related to this matter;
1 ''Documents'' means the original, all copies and drafts of papers and writings of every kind, description and
form, whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, and all
photographs of every kind, and including without limiting the generality of the foregoing, the following: correspondence,
letters, notes, e-mails, computer files, memoranda, reports, notebooks, binders, drawings, studies, analyses, drafts, diaries
and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences), telephone
statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers, graphs, charts,
evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official statements,
certificates, licenses, summaries, audio, video or sound recordings, cassette tapes, video recorded, electronic or laser
recorded, or photographed information. Documents are to be taken as including all attachments, enclosures and other
documents that are attached to, relate to or refer to such documents.
2 ''This matter" shall reference the New Meridian City Hall Project, which is the subject matter of this litigation.
3 The term ''Employee'' when used in reference to Lemley International includes, but is not limited to, Jack
Bauer and ''various other employees of Lemley International" as stated in your affidavit dated April 30, 2010.
4 Calendars includes, but is not limited to, desk calendars, electronically maintained calendars, appointment
books, day-timers.
5 This request is specific for the calendar appointments related to this matter.
NOTICE OF DEPOSITION OF RICHARD BAUER (DUCES TECUM)
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9. All communication between any employee of Lemley International and any
employee of Petra, Incorporated or any employee of Cosho Humphrey;
10. All recordings, either voice or video, you have possession of related to this
matter;
11. All photographs related to this matter;
12. All billing records related to this matter;
13. All draft memos, reports, or other documents, prepared by you or your office
related to this matter;
14. Any and all agreements entered into between Petra Incorporated and Lemley
International related to this matter; and
15. Any and all agreements entered into between Lemley International and Cosho
Humphrey related to this matter.
DATED this 29th day of September, 2010.




6 "Commwlication" means any and all written or oral commwlication, including but not limited to. inter- or
intra- office commwlications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings
held.
7 ''Person'' means a natural person, or an entity, including but not limited to partnerships, limited liability
companies, corporations, or trusts. The term "person" includes any individual or entity capable of holding a legal or
beneficial interest in property.
NOTICE OF DEPOSITION OF RICHARD BAUER (DUCES TECUM)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of September, 2010, a true and correct copy of
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN • GOURLEY, P.A.









J. DAVID NAVARRO, Clerk
ByJ.RANDALl
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
NOTICE OF DEPOSITION OF KEITH
PINKERTON (DUCES TECUM)
PLEASE TAKE NOTICE that Plaintiff, The City of Meridian., by and through its counsel
of record, Trout Jones Gledhill Fuhrman Gourley, P.A., will take the testimony, on oral
examination, of Keith Pinkerton. The deposition will be taken before an officer qualified to
administer oaths on the 21"t day of October, 2010 at the hour of 9:00 a.m. of said day, and
thereafter from day to day as the taking of said deposition may be adjourned, at the offices of Trout
Jones Gledhill Fuhrman Gourley, P.A., located at 225 N. 9th St., Ste. 820, Boise, ID 83702. This
deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. You are hereby invited to
appear and take part in the examination of the witness as is advisable and proper.
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YOU ARE FURTHER COMMANDED, pursuant to Rule 26(b) (4) (b) and Rule 34 of the
Idaho Rules of Civil Procedure, to bring to the place above-named for the taking of said deposition
and to have available for copying and inspection any document, picture, voice recording, video
recording, in any way related to the Meridian City Hall Project, or in any way related to the claims
and defenses of Petra Incorporated and in any way related to the alleged "damages suffered by
Petra..." in the above referenced lawsuit, including but not limited to:
1. All documents1 provided to you from Petra, Incorporated or from Cosho





d. Source documents for accounting records;
e. Bank statements;
f. Credit card statements;
g. Checks;
h. Check registers;
1. Bank deposit records;
j. Payroll records;
k. Accounts receivable reports;
1. Accounts payable reports;
m. All audited or reviewed financial statement;
2. All documents utilized by you in the rendering of your opinion in this matter;
3. Personal notes of you and any employee3 of Hooper Cornell who assisted you in
this matter;
1 ''Documents'' means the original, all copies and drafts of papers and writings of every kind, description and
form, whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, and all
photographs of every kind, and including without limiting the generality of the foregoing, the following: correspondence,
letters, notes, e-mails, computer files, memoranda, reports, notebooks, binders, drawings, studies, analyses, drafts, diaries
and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences), telephone
statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers, graphs, charts,
evaluation or appraisal reports, contracts, agreements, assigrtments, instruments, opinions, official statements,
certificates, licenses, summaries, audio, video or sound recordings, cassette tapes, video recorded, electronic or laser
recorded, or photographed information. Documents are to be taken as including all attachments, enclosures and other
documents that are attached to, relate to or refer to such documents.
2 "This matter" shall reference the New Meridian City Hall Project, which is the subject matter of this litigation.
3 The term "Employee" when used in reference to Hooper Cornell includes any employee of Hooper Cornell
that assisted you in any way to the work performed.
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4. Work notes, in electronic or other form, of you and any employee of Hooper
Cornell who assisted you in this matter;
5. All notes, in electronic or other form, taken by you or any employee of Hooper
Cornell who assisted you in this matter;
6. Meeting notes maintained by you and Hooper Cornell in this matter;
7. Calendars4 and appointments of you and any employee of Hooper Cornell who
assisted you in this matter;5
8. All communication6 between any employee of Hooper Cornell and any person7
related to this matter;
9. All communication between any employee of Hooper Cornell and any employee
of Petra Incorporated or any employee of Cosho Humphrey;
10. All recordings, either voice or video, you have possession of related to this
matter;
11. All billing records related to this matter;
12. All draft memos, reports, or other documents, prepared by you or your office
related to this matter;
13. Any and all agreements entered into between Petra Incorporated and Hooper
Cornell related to this matter; and
14. Any and all agreements entered into between Hooper Cornell and Cosho
Humphrey related to this matter.
DATED this 29th day of September, 2010.





4 Calendars includes, but is not limited to, desk calendars, electronically maintained calendars, appointment
books, day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communication" means any and all written or oral communication, including but not limited to. inter- or
intra- office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings
held.
7 ''Person'' means a natural person, or an entity, including but not limited to partnerships, limited liability
companies, corporations, or trusts. The term "person" includes any individual or entity capable of holding a legal or
beneficial interest in property.




               
       
                
       
            
             
     
            
    
            
         
              
 
        
              
    
            
      
            
     
       
    
  
 
   
              
  
             
                
           
              
 
                 
                  
    
        
  
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of September, 2010, a true and correct copy of
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J. DAVID NAVARRO Cf
By J. RANOAll' erk
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
NOTICE OF CONTINUED
DEPOSITION OF JACK K LEMLEY
(DUCES TECUM)
PLEASE TAKE NOTICE that Plaintiff, The City of Meridian., by and through its counsel
of record, Trout Jones Gledhill Fuhrman Gourley, P.A., will take the continued testimony, on oral
examination, ofJack Lemley. The deposition will be taken before an officer qualified to administer
oaths on the 9th day of November, 2010 at the hour of 9:00 a.m. of said day, and thereafter from
day to day as the taking of said deposition may be adjourned, at the offices of Trout Jones Gledhill
Fuhrman Gourley, P.A., located at 225 N. 9th St., Ste. 820, Boise, ID 83702. This deposition shall be
taken pursuant to the Idaho Rules of Civil Procedure. You are hereby invited to appear and take
part in the examination of the witness as is advisable and proper.
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YOU ARE FURTHER COMMANDED, pursuant to Rille 26(b) (4) (b) and Rille 34 of the
Idaho Rilles of Civil Procedure, to bring to the place above-named for the taking of said deposition
and to have available for copying and inspection the any and document, picture, voice recording,
video recording, in any way related to the Meridian City Hall Project, or in any way related to the










All documents! provided to you from Petra, Incorporated or from Cosho
Humphrey for this mattei;
All documents utilized by you in the rendering of your opinion in this matter,
which is stated in your affidavit dated April 30, 2010;
Personal notes of any employee3 of Lemley International who assisted you in this
matter;
Work notes, in electronic or other form, of any employee of Lemley
International who assisted you in this matter;
All notes, in electronic or other form, taken by any employee of Lemley
International who assisted you in this matter;
Meeting notes maintained by Lemley International in this matter;
Calendars4 appointments of any employee of Lemley International who assisted
you in this matter;5
All communication6 between any employee of Lemley International and any
person7 related to this matter;
! ''Documents'' means the original, all copies and drafts of papers and writings of every kind, description and
form, whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, and all
photographs of every kind, and including without limiting the generality of the foregoing, the following: correspondence,
letters, notes, e-mails, computer files, memoranda, reports, notebooks, binders, drawings, studies, analyses, drafts, diaries
and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences), telephone
statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers, graphs, charts,
evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official statements,
certificates, licenses, summaries, audio, video or sound recordings, cassette tapes, video recorded, electronic or laser
recorded, or photographed information. Documents are to be taken as including all attachments, enclosures and other
documents that are attached to, relate to or refer to such documents.
2 "TIus matter" shall reference the New Meridian City Hall Project, which is the subject matter of this litigation.
3 The term "Employee" when used in reference to Lemley International includes, but is not limited to, Jack
Bauer and "various other employees of Lemley International" as stated in your affidavit dated April 30, 2010.
4 Calendars includes, but is not limited to, desk calendars, electronically maintained calendars, appointment
books, day-timers.
5 This request is specific for the calendar appointments related to this matter.
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9. All communication between any employee of Lemley International and any
employee of Petra, Incorporated or any employee of Cosho Humphrey;
10. All recordings, either voice or video, you have possession of related to this
matter;
11. All photographs related to this matter;
12. All billing records related to this matter;
13. All draft memos, reports, or other documents, prepared by you or your office
related to this matter;
14. Any and all agreements entered into between Petra Incorporated and Lemley
International related to this matter; and
15. Any and all agreements entered into between Lemley International and Cosho
Humphrey related to this matter.
DATED this 29th day of September, 2010.





6 "Communication" means any and all written or oral communication, including but not limited to. inter- or
intra- office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings
held.
7 ''Person'' means a natural person, or an entity, including but not limited to partnerships, limited liability
companies, corporations, or trusts. The term "person" includes any individual or entity capable of holding a legal or
beneficial interest in property.
NOTICE OF CONTINUED DEPOSITION OF JACK K. LEMLEY (DUCES TECUM)
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I HEREBY CERTIFY that on this 29th day of September, 2010, a true and correct copy of




































   
                 
               
   
  
   
     
   
  
   
   
    
   



















KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.








J. DAVID NAVARRO, Clerk
ByJ.RANDAU
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
NOTICE OF DEPOSITION OF DENNIS
REINSTEIN (DUCES TECUM)
PLEASE TAKE NOTICE that Plaintiff, The City of Meridian., by and through its counsel
of record, Trout Jones Gledhill Fuhrman Gourley, P.A., will take the testimony, on oral
examination, of Dennis Reinstein. The deposition will be taken before an officer qualified to
administer oaths on the 27th day of October, 2010 at the hour of 9:00 a.m. of said day, and
thereafter from day to day as the taking of said deposition may be adjourned, at the offices of Trout
Jones Gledhill Fuhrman Gourley, P.A., located at 225 N. 9th St., Ste. 820, Boise, ID 83702. This
deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. You are hereby invited to
appear and take part in the examination of the witness as is advisable and proper.




    
      
      
   
   
   
   
   
    
 
 
           
          




    
 
 
     
     
   
              
              
              
                   
                   
                 
                 
               
        
  
YOU ARE FURTHER COMMANDED, pursuant to Rule 26(b)(4)(b) and Rule 34 of the
Idaho Rules of Civil Procedure, to bring to the place above-named for the taking of said deposition
and to have available for copying and inspection any document, picture, voice recording, video
recording, in any way related to the Meridian City Hall Project, or in any way related to the claims
and defenses of Petra Incorporated and in any way related to the alleged "damages suffered by
Petra... " in the above referenced lawsuit, including but not limited to:
1. All documents! provided to you from Petra, Incorporated or from Cosho





d. Source documents for accounting records;
e. Bank statements;
f. Credit card statements;
g. Checks;
h. Check registers;
1. Bank deposit records;
}. Payroll records;
k. Accounts receivable reports;
1. Accounts payable reports;
m. All audited or reviewed financial statement;
2. All documents utilized by you in the rendering of your opinion in this matter;
3. Personal notes of you and any employee3 of Hooper Cornell who assisted you in
this matter;
! ''Documents'' means the original, all copies and drafts of papers and writings of every kind, description and
form, whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, and all
photographs of every kind, and including without limiting the generality of the foregoing, the following: correspondence,
letters, notes, e-mails, computer files, memoranda, reports, notebooks, binders, drawings, studies, analyses, drafts, diaries
and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences), telephone
statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers, graphs, charts,
evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official statements,
certificates, licenses, summaries, audio, video or sound recordings, cassette tapes, video recorded, electronic or laser
recorded, or photographed information. Documents are to be taken as including all attachments, enclosures and other
documents that are attached to, relate to or refer to such documents.
2 ''This matter" shall reference the New Meridian City Hall Project, which is the subject matter of this litigation.
3 The term ''Employee'' when used in reference to Hooper Cornell includes any employee of Hooper Cornell
that assisted you in any way to the work performed.
NOTICE OF DEPOSITION OF DENNIS REINSTEIN (DUCES TECUM)
Page - 2
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4. Work notes, in electronic or other form, of you and any employee of Hooper
Cornell who assisted you in this matter;
5. All notes, in electronic or other form, taken by you or any employee of Hooper
Cornell who assisted you in this matter;
6. Meeting notes maintained by you and Hooper Cornell in this matter;
7. Calendars4 and appointments of you and any employee of Hooper Cornell who
assisted you in this matter;5
8. All communication6 between any employee of Hooper Cornell and any person7
related to this matter;
9. All communication between any employee of Hooper Cornell and any employee
of Petra Incorporated or any employee of Cosho Humphrey;
10. All recordings, either voice or video, you have possession of related to this
matter;
11. All billing records related to this matter;
12. All draft memos, reports, or other documents, prepared by you or your office
related to this matter;
13. Any and all agreements entered into between Petra Incorporated and Hooper
Cornell related to this matter; and
14. Any and all agreements entered into between Hooper Cornell and Cosho
Humphrey related to this matter.
DATED this 29th day of September, 2010.
Trout. Jones. Gledhill. Fuhrman.
Gourley, P.A.
Attorney for Plaintiff
4 Calendars includes, but is not limited to, desk calendars, electronically maintained calendars, appointment
books, day-timers.
5 lbis request is specific for the calendar appointments related to this matter.
I . _. . . . .
6 "Communication" means any and all written or oral communication, including but not limited to. inter- or
intra- office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings
held.
7 ''Person'' means a natural person, or an entity, including but not limited to partnerships, limited liability
companies, corporations, or trusts. The term "person" includes any individual or entity capable of holding a legal or
beneficial interest in property.
NOTICE OF DEPOSITION OF DENNIS REINSTEIN (DUCES TECUM)
Page - 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of September, 2010, a true and correct copy of
































NOTICE OF DEPOSITION OF DENNIS REINSTEIN (DUCES TECUM)
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KIM J. TROUT, ISB #2468 J. DAV~~~,\~,Clerk
1ROUT • JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A. DEPUTY






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PE1RA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-07257
NOTICE OF SERVICE
Pursuant to the Idaho Rules of Civil Procedure, notice is hereby given by the undersigned
party that a copy of Plaintiff the City of Meridian's Fifth Set of Requests for Production of
Documents to Defendant Petra Incorporated Dated September 29, 2010 was served upon the
following by U.S. Mail at:
Thomas G. Walker
COSHO HUMPHREY, LLP
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DATED this 29th day of September, 2010.






I HEREBY CERTIFY that on this 29th day of September, 2010, a true and correct copy of

















       




   
   
                 
               
   
  
   
     
   
  
   
   
  
   
   
  







A.M .2,' >u FIL~M. _
SEP 30 2010
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
!!Wire.1{A\J1ttRRO, Clerk
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OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******








MOTION TO DISMISS (IDAHO TORT
CLAIMS ACT)
Plaintiff, City of Meridian's Motion to Dismiss (Idaho Tort Claims Act) came before this
Court on September 27, 2010. The Court having considered the motion, affidavits, memoranda
and counsels' oral arguments and good cause appearing therefor;
ORDER DENYING PLAINTIFF MOTION
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IT IS ORDERED as follows:
The City ofMeridian's Motion to Dismiss (Idaho Tort Claims Act is DENIED.
. ~
DATED: September/f ,2010
ORDER DENYING PLAINTIFF MOTION




     
             
  
   
    






I HEREBY CERTIFY That on the 1j) day of September, 2010, a true and correct copy
ofthe within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701






ORDER DENYING PLAINTIFF MOTION
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SEP 30 2010
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******








MOTION IN LIMINE RE: EXPERT
TESTIMONY OF BENNETT,
COUGHLIN AND FRANK
Plaintiff, City of Meridian's Motion in Limine Regarding Expert Testimony of Eugene
Bennett, Thomas Coughlin and Jerald Frank, came before this Court on September 27, 2010.
The Court having considered the motion, affidavits, memoranda and counsels' oral arguments
ORDER DENYING PLAINTIFF MOTION IN LIMINE: RE: EXPERT
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and good cause appearing therefor;
IT IS ORDERED as follows:
The City of Meridian's Motion in Limine Regarding Expert Testimony of Eugene
Bennett, Thomas Coughlin and Jerald Frank is DENIED.
J rDATED: SeptemberI, 2010
ORDER DENYING PLAINTIFF MOTION IN LIMINE: RE: EXPERT
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I HEREBY CERTIFY That on the JO day of September, 2010, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701


























ORDER DENYING PLAINTIFF MOTION IN LIMINE: RE: EXPERT





   
                
         
    
     
      
   
   
    
   
   
  
   





















        





Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******








MOTION IN LIMINE RE: EXPERT
TESTIMONY OF JACK K. LEMLEY
Plaintiff, City of Meridian's Motion in Limine Regarding Expert Testimony of Jack K.
Lemley came before this Court on September 27, 2010. The Court having considered the
motion, affidavits, memoranda and counsels' oral arguments and good cause appearing therefor;
ORDER DENYING PLAINTIFF MOTION IN LIMINE:
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IT IS ORDERED as follows:
The City of Meridian's Motion in Limine Regarding Expert Testimony of Jack K.




ORDER DENYING PLAINTIFF MOTION IN LIMINE:




     
             
    
  
   
  
      




I HEREBY CERTIFY That on the ?:JJ day of September, 2010, a true and correct copy
of the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701






ORDER DENYING PLAINTIFF MOTION IN LIMINE:
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant, Petra Incorporated
NO._ FILeO \? 2)/
A.MI_----'P.M. J----~-
OCT 0 ~ 2010
J DAVlO NAVARRO, Clerk
• By CARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED'S NOTICE
OF WITHDRAWAL OF PETRA'S
SECOND DISCLOSURE OF EXPERT
WITNESSES DATED SEPTEMBER 14,
2010
Petra Incorporated ("Petra"), by and through its attorneys of record, Thomas G. Walker
of the firm of Cosho Humphrey, LLP, notifies this Court and counsel for the City of Meridian,
that it withdraws its Second Disclosure of Expert Witnesses dated September 14, 2010 and
PETRA INCORPORATED'S NOTICE OF WITHDRAWAL OF PETRA'S SECOND DISCLOSURE OF EXPERT
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further advises, that it will not by relying on Jerald Frank:, Eugene Bennett, Thomas Coughlin or
John Quapp as expert witnesses at trial.
DATED: October{, 2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 4th day of October, 2010, a true and correct copy of the
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.










PETRA INCORPORATED'S NOTICE OF WITHDRAWAL OF PETRA'S SECOND DISCLOSURE OF EXPERT
WITNESSES DATED SEPTEMBER 14, 2010 Page 2
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Thomas G. Walker (ISB 1856)
Erika Klein (lSB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508









J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING OF THE AUDIO-
VIDEO DEPOSITION OF THE CITY
OF MERIDIAN, DUCES TECUM,
PURSUANT TO I.R.C.P. 30(b)(4) AND
30(b)(6) - CLAIMS OTHER THAN
DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEYS OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel ofre'.ord, Thomas G. Walker, will take the testimony, upon
.~
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGES Page 1
622055JDOC
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"
oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Theodore W. Baird, Jr. ("Baird"), the person designated by the City of Meridian ("Meridian"
or "City") as the most knowledgeable regarding the allegations by the City set forth in
paragraphs 4 through 21 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 4 through 19,23,26 through 28,31 through 37, 40 through 47,50 through 52, and 55
of the City's proposed First Amended Complaint. According to the City's designation, Baird is
the person most knowledgeable regarding: (1) the facts the City claims support Petra's alleged
breach of contract, (2) the facts the City claims support Petra's alleged breach of the covenant of
good faith and fair dealing, (3) the facts the City claims support Petra's alleged unjust
enrichment, (4) the facts the City claims support Petra's alleged fraud and fraud in the
inducement, (5) the facts the City claims support Petra's alleged constructive fraud, (6) the facts
the City claims support Petra's alleged gross negligence, and (7) the facts the City claims support
Petra's alleged oppressive, malicious, fraudulent or outrageous conduct.
The primary objective of the Rule 30(b)(6) deposition is to inquire of Baird who may
testify regarding the foregoing matters at trial.
The deposition will be taken on October 21,2010, beginning at the hour of9:00 a.m., at
the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed.
The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGES Page 2
622055_3 006580
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means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires Baird to produce and make
available for inspection and copying at the deposition all documents supporting the City of
Meridian's claims described above.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
the deposition or an employee of Cosho Humphrey, LLP may operate the audio-video
equipment.
DATED: October 8, 2010.
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGES Page 3
622055_3.DOC
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I HEREBY CERTIFY That on the 8th day of October, 2010, a true and correct copy of the
within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served upon:
Kim 1. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508









J. DAVID NAVARRO, Clerk
By J. RANDAll
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING OF THE AUDIO·
VIDEO DEPOSITION OF THE CITY
OF MERIDIAN, DUCES TECUM,
PURSUANT TO I.R.C.P. 30(b)(4) AND
30(b)(6) - DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEYS OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 1
620960JDOC
006583
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oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Steven J. Amento ("Amento"), the person designated by the City of Meridian ("Meridian" or
"City") as the most knowledgeable regarding the damages that the City has allegedly suffered as
claimed in paragraph 22 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 20, 24, 38, 48, 53, and 55 of the City's proposed First Amended Complaint.
According to the City's designation, Amento is the person most knowledgeable regarding: (1)
each element of damage, (2) the amount of damage arising with respect to each element, (3) the
method of calculating the amount of damage arising with respect to each element, (4) the
assumptions underlying the calculation of the amount of damage arising with respect to each
element, and (5) the cause or causes of the damage arising with respect to each element. Further,
according to the City, Amento is the most knowledgeable person regarding the unjust enrichment
claim set forth in paragraph 29 of the City's proposed First Amended Complaint, including (1)
each element of unjust enrichment, (2) the amount of unjust enrichment arising with respect to
each element, (3) the method of calculating the amount of unjust enrichment arising with respect
to each element, (4) the assumptions underlying the calculation of the amount of unjust
enrichment arising with respect to each element, and (5) the cause or causes of the unjust
enrichment arising with respect to each element. The primary objective of the Rule 30(b)(6)
deposition is to inquire ofAmento who may testify regarding the foregoing matters at trial.
The deposition will be taken on October 25,2010, beginning at the hour of9:00 a.m., at
the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed.
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 2
62096o_2 006584
                 
               
               
                 
               
             
                 
               
              
                 
              
               
               
               
              
                
              
               
               
               
    
            
           
 
The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires Amento to produce and make
available for inspection and copying at the deposition all documents supporting the City of
Meridian's claims of damages and unjust enrichment.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
the deposition or an employee of Cosho Humphrey, LLP may operate the audio-video
equipment.
DATED: October 8, 2010.
NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 3
620960JDOC
006585
                
              
                  
       
            
              
       
                 
                  
             
 
    
            
           
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 8th day of October, 2010, a true and correct copy of the
within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served upon:
Kim 1. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.













NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 4
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.






J. DAVID NAVARRO, Clerk
By CARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL
FROM AN INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
COMES NOW the Plaintiff City of Meridian, by and through its counsel of record, the law
fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., and, pursuant to Idaho Appellate Rule 12,
hereby moves this Court to enter an order approving permission to appeal the Court's Order
denying Plaintiffs Motion to Dismiss Defendant's Counterclaim pursuant to the Idaho Tort Claims
Act entered September 29, 2010. This motion is supported by Plaintiffs Memorandum in Support
flied contemporaneously herewith and the papers and pleadings on record in this matter.
Oral argument is requested.
PUINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELUTE RULE 12 - 1
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DATED this -r!!i day of October, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.




I HEREBY CERTIFY that on this ~day of October, 2010, a true and correct copy of

















PUINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELUTE RULE 12 - 2
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.









J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF DANIEL LORAS
GLYNN IN SUPPORT OF PLAINTIFF'S
MOTION FOR ORDER APPROVING
PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
DANIEL LORAS GLYNN, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN.
GOURLEY, P.A., representing the Plaintiff in this matter, and I make the following statements
based upon my own personal knowledge.
AFFIDAVIT OF DANIEL LORAS GLYNN IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER
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3. Attached hereto as Exhibit "A," and fully incorporated herein by this reference, is a
true and correct copy of the transcript of the September 27, 2010 Hearing, wherein the Court
provided its reasoning for the denial of Plaintiffs Motion to Dismiss.
FURTHER YOUR AFFIANT SAYETH NAUGHT.









Notary Public, State of Idaho
Residing at: !?:a,'?e. ,ID
My commission expires: Sbh.;:;;l.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ,1tday of October, 2010, a true and correct copy of the




800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518








AFFIDAVIT OF DANIEL LORAS GLYNN IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO
APPELLATE RULE 12 - 2
006590
               
                
           
     
    
 
  ~  
  lYl'riT= 
           
   
  
   
-
     
    
   ; l  
   
      -Mda            
     d7cia         
   
  
   
     
   
   








            
           




City of Meridian v. Petra Inc. 9/27/2010
1 1 would put a reasonably prudent person on inquiryDISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
2 2 notice, it triggers the l80-day period.
IN AND FOR THE COUNTY OF ADA
3 3 That's a direct quote from McQuillen
4 ••••••••••• - ••••••• x Case No. CYOC-09-07257 4 versus the City of Ammon at 113 Idaho 719,:
5 THE CITY OF MERIDIAN, an Idaho : 5 page 722.Municipal Corporation, :
6 : MOTION HEARING 6 Now, when you put that into the context
PlaintitllCounterdefendanl, :
7 of our case, Judge, the question is: When would a7 :
vs. : 8 reasonably prudent person in Petra's position know8 :
PETRA INCORPORATED, an Idaho : 9 of facts giving rise to their claim? And the
9 corporation, :
: 10 answer is, on or about January 15,2007.
10 DefendantlCounterclaimant. :
11 The benefit of having this hearing in:
11 •• ·······_···· __ ·_·x 12 near proximity to our last hearing, Judge, is that12
REPORTER'S TRANSCRIPT OF PROCEEDINGS 13 the court has the benefit ofhaving seen Petra's
13
14 Held on September 27, 2010, before 14 cost estimate, the first of which was submitted on
15 Ronald J. Wilper, District Court Judge. 15 January 15 of2007 and which was approximately I16
APPEARANCES 16 think $3 million greater than the amounts stated17
For PlaintitllCounterdefendant 17 in the construction management agreement.
18 Kim J. Trout
18 Now, since we all know and have knownTROUT JONES GLEDHILL FUHRMAN, PA
19 225 North 9th Street, Suite 820 19 from the day that Petra filed its counterclaim inBoise, Idaho 8370 I
20 20 this matter that their claim is based in principle
For DefendantlCounterclaimant Petra
21 Thomas G. Walker 21 part on the increased cost of this project, it
COSHO HUMPHREY, LLP 22 isn't necessarily when a reasonably prudent person22 800 Park Blvd., Suite 790
Boise, Idaho 83707-9518 23 would have known. It's when Petra in its23
24 Reported by 24 fiduciary capacity as a construction expert
Dianne E. Cromwell
25 CSR No. 21 25 providing a cost estimate to the city, which
Page 1 Page 3
1 BOISE, IDAHO 1 claims their fee is based as a percentage of cost,
2 September 27, 2010, 1:37 p.m. 2 knew or should have known.
3 3 And there's little doubt that
4 THE COURT: We'll take up Meridian versus 4 January 15 of 2007 is the first key date for the
5 Petra, CVOC-09-07257. This is the time scheduled 5 court to consider, and as it states in the
6 for hearing on Meridian's motion to dismiss and 6 McQuillen versus City of Ammon case, that's the
7 both parties have motions in limine. 7 date that triggers the l80-day requirement.
8 Mr. Walker appears on behalf of the 8 Ifyou forget about that date, if you
9 Defendant Petra. Mr. Trout appears on behalf of 9 forget about February 12, the second cost
10 the Plaintiff City of Meridian. 10 estimate, if you forget about April 3, the third
11 Mr. Trout, I guess you're up on your 11 cost estimate, and you forget about July 12,2007,
12 motion to dismiss on the tort claim issue. 12 the fourth cost estimate, you could look to a
13 MR. TROUT: Thank you, Judge. Good 13 second unequivocal date, which is November 5, 2007
14 afternoon, Your Honor. 14 where Petra submits, quote/unquote, it's notice of
15 THE COURT: Good afternoon. 15 change order for an increase in their fee.
16 MR. TROUT: Your Honor, I think the 16 If you ignored the first four dates,
17 fundamentals of this motion are very clear. As a 17 you can't ignore November 5, and the l80-day
18 matter of fact, Petra has never provided a tort 18 period would start there. And contrary to the
19 claim notice pursuant to 5219 or Title 6 to the 19 position that I expect Mr. Walker to take, which
~O city. That fact is undisputed in this matter. 20 is the same one he espoused at the prior hearing,
121 And the significance of that fact I think is borne 21 we didn't know we had a claim until the city
~2 out by both the statute and the case law in the 22 denied payment. Well, that's not what the case
~3 state of Idaho. 23 law says, and it's not what the statute says.
~4 The case law specifically requires that 24 And in fact, in Mitchell versus Bingham
~5 once a party has, quote, knowledge of facts which 25 Memorial Hospital, which we cited to the court at
Page 2 Page 4
1 (Pages 1 to 4)
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130 Idaho 420, page 423, it specifically states: 1
"A claimant is not required to know all the facts 2
and details of a claim because such a prerequisite 3
would allow the claimant to delay completion of 4
their investigation before triggering the notice 5
requirement." 6
If you followed Petra's argument that 7
we didn't know it was a claim until the city 8
denied payment, then that's exactly what the court 9
said you cannot do in the Mitchell case because 1 0
Petra could control the timeframe in which it 11
asked for payment and hence received the denial. 12
And that's clearly not the purpose of 13
the statute. And in fact, the purpose of the 14
statute as stated in the Pounds decision is 15
exactly why in this circumstance with this set of 16
facts the act has to be strictly enforced. 1 7
In order to serve the primary purpose 18
of the act and to, quote, save needless expense 19
and litigation by providing an opportunity for 20
amicable resolution of the differences between the 21
parties, then notice must be given and it must be 22
given early. 23
And under this set of circumstances, I 2 4
find it either disingenuous or impossible to 25
Page 5
believe that if as stated in the multiple 1
affidavits submitted to the court and the multiple 2
pleadings submitted to the court, Petra knew from 3
the time they signed this contract that their fee 4
was going to be based on a percentage of total 5
cost, which is what the mantra has been from day 6
one. It's always been 4.7 percent of the cost. 7
If in fact that's true, then on 8
January 15,2007 they knew they had a claim for an 9
increase in the amount of their fee, and the 10
180-day notice provision was triggered, and they 11
must have given the notice within that period of 12
time. 13
I'll address two additional points. 14
The first point is, Petra is going to assert that 15
while the federal statute says a counterclaim is 16
sufficient notice, and therefore, the state ought 1 7
to follow the federal rule. 18
Well, unfortunately we have to give due 19
deference to the legislature who is presumed to 2 0
know what it is doing and what the state of the 2 1
law is, and at the time they passed 5219 and the 22
Idaho Tort Claims Act, the federal statute was in 23
existence and allowed by statute a counterclaim to 2 4
be sufficient to comply. And the Idaho 25
Page 6
legislature chose not to follow the federal
format.
And as a result, we have case law in
our state, the Knudsen decision, Knudsen versus
Agee at 128 Idaho 776, which specifically says the
court would not look to a federal court
interpretation of a federal statute -- in that
case a wiretap statute -- for the creation of a
discovery exception where a similar state statute
does not expressly contain such an exception.
We have an identical situation here,
and the filing of the counterclaim simply doesn't
meet the standard, and there's a good reason.
The good reason is, the same principle
espoused in the Pounds decision that identifies
the whole purpose for giving a notice and giving
it early. Give the parties a fair opportunity to
resolve this, give the city an opportunity to
begin their investigation not in 2009 but in 2007,
specifically in January of 2007 when they should
have given notice of the increase in fee to begin
with under their fiduciary responsibility to the
city.
It's for those reasons, Your Honor,
that we respectfully ask that the court apply as
Page 7
the Supreme Court has the tort claims notice in
5219 to dismiss all of Petra's claims with
prejudice. Thank you.
THE COURT: Thank you very much, Mr. Trout
Mr. Walker?
MR. WALKER: Thank you, Your Honor. Well
here we are, Your Honor, more than 17 months of
litigating this case and after the parties have
incurred more than a million dollars in costs and
fees, Meridian asserts it was not sufficiently put
on notice of Petra's damages claim against the
city because it failed to file a claim under
Idaho Code Section 50-219 and 6-901 and the
following subsections.
Well, first of all, Your Honor, the
counterclaim for the construction manager's fee
and the reimbursable expenses seeks specific
performance of the construction management
agreement, not money damages.
So Petra's counterclaim in that regard
does not fall within the purview of the Idaho Tort
Claims Act. Now, admittedly, Your Honor, Petra's
claims for lost past and future earnings and lost
business and investment opportunities are a claim
for damages, but as I'll point out in a minute,
Page 8
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City of Meridian v. Petra Inc. 9/27/2010
1 Your Honor, Petra substantially complied with the 1 management agreement, paragraph 8.1 of the
2 Idaho Tort Claims Act in any event. 2 agreement states, and I quote: "In the event that
3 Now, back to the equitable adjustment 3 any claim, dispute, or other matter in question
4 language in paragraph 7 of the construction 4 between the owner and construction manager arising
5 management agreement. That paragraph provides 5 out of or related to this agreement or breach
6 that a change shall entitle the construction 6 hereof ('a claim'), owner and construction manager
7 manager to an equitable adjustment in the schedule 7 shall first endeavor to resolve the claim through
8 ofperformance, the construction manager's fees, 8 direct discussions."
9 and/or the not-to-exceed limits for reimbursable 9 So, Your Honor, applying the canon of
10 expenses. So the essence, Your Honor, of Petra's 10 construction used ejusdem generis, which means, as
11 claim is equitable in nature and not one for money 11 the court knows, of the same class, and more
12 damages. 12 particularly it means when a general word or
13 And as I mentioned, so the bottom line 13 phrase proceeds or follows a list of specifics,
14 with respect to the request for the construction 14 the general word or phrase will be interpreted to
15 manager's fee and the expenses are simply a 15 include only those items of the same type as those
16 request that the court specifically enforce the 16 listed.
17 contract. 17 And the second legal principle of
18 Now, in this regard, Idaho Code 18 construction, noscitur a sociis, which means that
19 Section 50-219 states that, "All claims for 19 words are known by the company they keep, and
20 damages against the city must be filed as 20 we've cited the court to Idaho Supreme Court case
21 prescribed by Chapter 9, Title 6 Idaho Code." 21 State versus Richards with regard to that. These
22 Idaho Code Section 6-904 provides that, "A claim 22 two canons of construction confirm that a matter
23 means any written demand to recover money damage~ 23 is not a claim under the construction management
24 from a governmental entity or its employee, which 24 agreement until it is disputed.
25 any person is legally entitled to recover under 25 Now, regarding the construction or the
Page 9 Page 11
1 this act as compensation for the negligent or 1 custom and practice in the industry, as Mr. Bauer,
2 otherwise wrongful act or omission of the 2 our expert, our construction management expert,
3 governmental entity or its employee." 3 stated in his September 13,2010 affidavit at
4 So putting the equitable adjustment 4 paragraph 45, and I quote: "My review of the
5 language in the equitable remedy aside, let's look 5 affidavits and documents filed and served by the
6 at Petra's substantial compliance with the Idaho 6 city in this case indicates that the city asserts
7 Torts Claims Act. 7 that Petra's change order number 2 is a claim.
8 As Mr. Trout mentioned in his argument, 8 This is incorrect under the standards applicable
9 Petra's position is is that the claim didn't arise 9 to contractors and construction managers. A
10 until change order number 2 was denied on 10 change order request does not become a claim until
11 February 24, 2009. So at the outset, it's 11 it is denied by the owner.
12 necessary for us to determine what constitutes a 12 "Likewise, the construction management
13 claim in this case. 13 agreement defines a claim as a 'dispute or other
14 And there are four sources, Your Honor, 14 matter in question.'"
15 that lead us to the determination that change 15 Now, moving on, Your Honor, to the
16 order number 2 was not a claim until it was 16 third source, the parties' course of dealing
17 denied. 17 during the project period. Now, the parties did
18 The first source is the construction 18 not treat change order number 1 as a claim that
19 management agreement itself. The second source is 19 triggered the mediation provisions of
20 the custom and practice in the construction 20 paragraph 8.2. Change order number 1 was
21 industry. The third source is the party's course 21 submitted after the contaminated and unsuitable
22 of dealing during the project period, and the 22 soil was removed and the city paid an additional
23 fourth source is the definition of claim contained 23 construction management fee to Petra for managing
24 in the Idaho Tort Claims Act itself. 24 that removal project.
25 Now, regarding the construction 25 In addition, Your Honor, no other
Page 10 Page 12
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City of Meridian v. Petra Inc. 9/27/2010
1 contractor change order -- and there was some 150 1 occurred, those events of notice occurred, prior
2 of them -- was treated as a claim subject to 2 to the expiration of the 180 days.
3 mediation. 3 Now, in looking at the purpose of the
4 Now, finally moving to the statute, 4 statute, the Court of Appeals in Cox versus City
5 Your Honor, the fourth source. The definition of 5 of Sandpoint, which we've cited in our briefing,
6 claim is contained in Idaho Code Section 6-902, 6 the court explained, and I quote: "The primary
7 and it reads, and I've already alluded to part of 7 function of notice under the Idaho Tort Claims Act
8 this: "Claim means any written demand to recover 8 is to put the government entity on notice that a
9 money damages from a governmental entity or its 9 claim against it is being prosecuted and thus
10 employee, which any person is legally entitled to 10 apprise it of the need to preserve evidence and
11 recover under this act as compensation for the 11 perhaps prepare a defense."
12 negligent or otherwise wrongful act or omission of 12 There's no suggestion here at this
13 the governmental entity or its employees when 13 point, Your Honor, that Meridian was not able to
14 acting within the course and scope of his 14 preserve evidence and prepare a defense. There's
15 employment." 15 no suggestion that Meridian was blind-sided by
16 It's clear, Your Honor, that neither 16 Petra's claims and not afforded the opportunity to
17 Petra's submission of change order number 2, nor 17 address each and every one of them outside of
18 the city's request for additional information 18 litigation.
19 which took place prior to February 24,2009, was 19 On the contrary, Your Honor. While my
20 wrongful. It's simply the matter of dealing with 20 request for mediation made on behalf of Petra was
21 the change order in the ordinary course. 21 pending, the city brought this matter into court
22 So, Your Honor, our position is that 22 by filing its complaint on April 16, 2009. And
23 the claim arose on February 24, 2009, the date 23 they did this, the city did this, not withstanding
24 that Meridian refused to pay the change order. 24 the requirement in the construction management
25 And the time for filing the notice under the Idaho 25 agreement that, quote, all claims shall be subject
Page 13 Page 15
1 statutes began to run on that date. 1 to mediation as a condition precedent to the
2 So focusing on that date, then Petra 2 institution of legal or equitable proceedings by
3 substantially complied with the notice 3 either party. Requests for mediation shall be
4 requirements under the Idaho statutes, and that 4 filed in writing with the other party to this
5 position is supported by my March 16, 2009 letter 5 agreement." And it required that it be filed
6 to Bill Nary, the city attorney, requesting 6 within 21 days, and we complied with that by my
7 mediation. And that was sent certainly within 180 7 letter of March 16, 2009 which was served on the
8 days. That was sent within 20 days of the change 8 city attorney Bill Nary on March 16.
9 order was denied and the claim arose. 9 And, Your Honor, despite the
10 In addition to that, Petra filed and 10 requirement that the city mediate and despite our
11 served its answer and counterclaim on May 6, 2009, 11 request for mediation, the city refused to
12 which is also within the 120-day -- or 180-day 12 mediate.
13 period, setting forth its damages claims and its 13 In addition, the notice requirements of
14 claims with respect to the construction management 14 the Idaho Tort Claims Act do not apply to
15 fee and reimbursable expenses. 15 counterclaims in our judgment, Your Honor,
16 Now, additionally, and this is germane 16 particularly compulsory counterclaims that are
17 to the cases cited in our briefing, there were 17 filed within the 180-day period. Now, there's no
18 substantial communications between Mr. Trout and 18 published opinion in Idaho holding that the notice
19 regarding this matter early on in the case and 19 requirements of the Idaho Tort Claims Act apply to
20 certainly before the 180 days expired. 20 counterclaims. However, other jurisdictions and
21 And finally, Your Honor, Petra filed 21 notably Oregon, our sister state, have addressed
22 and served its first amended answer and 22 this issue, and they've answered that a
23 counterclaim on August 21, 2009, which was also 23 counterclaim satisfies the acts requirements.
24 within the 180-day period that expired on 24 In the Oregon case, Urban Renewal
25 August 23 of 2009. So all three of those events 25 Agency of the City of Coos Bay versus Lacky, 275
Page 14 Page 16
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Oregon 35, a 1976 case, the Oregon court recited 1
the purposes of the Oregon tort claim statute, 2
which is identical in essence to the Idaho tort 3
claim statute. 4
And the court stated: "The purpose of 5
the statute is, one, to save needless expense and 6
litigation by providing an opportunity for 7
amicable resolution of the differences between the 8
parties, as in mediation; two, allow authorities 9
to conduct a full investigation into the cause of 10
the injury in order to determine the extent of the 11
state's liability, if any; and third, to allow the 12
state to prepare defenses." 13
Now, Your Honor, we've stated several 14
other reasons in our briefing supporting our 15
opposition to the city's motion to dismiss based 16
upon the Idaho Tort Claims Act, and we'll rely on 17
our briefing for the balance of our argument. 18
THE COURT: Mr. Walker, just so I'm certain 19
about your argument, now, to the extent that your 20
counterclaim seeks specific performance of the 21
contract, your contention is that that portion of 22
your claim is not subject to the Tort Claim Act in 23
any effect. 2 4
MR. WALKER: Correct. 25
Page 17
THE COURT: It's a contract-based cause of 1
action, not a tort. And with respect to the 2
counterclaims alleging negligence, and so forth, 3
in seeking and containing a prayer for relief 4
seeking damages sounding in tort, your contention 5
is that your cause of action didn't accrue until 6
February of '09 when your claim was denied or wher 7
your requests for additional moneys for change 8
order number 2 was actually denied, and that would 9
trigger your cause of action sounding in tort. 10
And then your letter of the 16th of March 11
constituted compliance with the Tort Claim Act. 12
MR. WALKER: Correct, and also compliance 13
with the construction management agreement. 14
THE COURT: And in any event, if the court 15
were to follow the authority that you've cited, 16
the persuasive authority that you have cited from 1 7
the state of Oregon, a compulsory counterclaim 18
wouldn't be subject to the Tort Claim Act in any 19
event. 20
MR. WALKER: Or it would satisfy the notice 21
requirements, Your Honor. 22
THE COURT: Right. And that was filed on 23
May 6. 24
MR. WALKER: May 6 the first one and 25
Page 18
August 21 the second one.
THE COURT: And both of them are within six
months if, again, the clock starts ticking on that
180-day time period on March 16.
MR. WALKER: February 24, 2009. Yes,
Your Honor.
THE COURT: That's what I meant. Thank you
very much, counsel.
And, Mr. Trout, it's your motion, so
I'll give you the final word on this issue.
MR. TROUT: I would like to show the court a
couple of things if I can.
First of all, Your Honor, I think it's
fundamentally important to recognize that this
whole notion of equitable is, and I'll use another
Latin term, ipse dixit, I say it, therefore it is.
And there is no question that what
Petra seeks as a result of it's, quote/unquote,
claim or, quote/unquote, action for specific
performance, is money. They're not asking us to
specifically perform in any other fashion but to
provide money in a very large amount.
And so if we're going to look at what
they're talking about in section 7 for specific
performance, let's just take an example. Then
Page 19
they have to satisfy the conditions precedent to
any kind of claim for specific performance under
any interpretation of contract law.
And let's take a look at what the
specific provision is. This is in section 7.
This is the, quote/unquote, equitable adjustment
section that was just cited to you by Petra, and
it says: "Prior to providing any additional
services, the construction manager shall notify
the owner of the proposed change in services and
receive the owner's approval for the change."
There was no evidence in this case that
that was complied with with respect to section 7.
None, zero, no evidence.
And there is no evidence that can be
created today to show compliance with that
specific condition precedent.
THE COURT: Well, Mr. Trout, as I understood
the purpose of the hearing, your motion to dismiss
was premised on your contention that Petra failed
to comply with the Tort Claim Act. What you're
arguing here is that they failed -- that really
their claims, their contract claims, should be
dismissed based on their failure to satisfy this
condition precedent contained in the contract.
Page 20
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MR. TROUT: It's actually two-fold. Since 1
counsel raised the argument in terms of the nature 2
of the claim that was being made, what I'm saying 3
is, the notice that would be .required is a notice 4
within 180 days of the date that they begin 5
providing additional services. That's the basis 6
for their claim: We provided additional services 7
under the contract. We're entitled to be paid 8
whether you call it an equitable adjustment or 9
whether you call it what they're calling it, which 10
is 4.7 percent of the increase in cost. 11
Either one of those things was known by 12
Petra well in advance of February of 2009 either 13
by way of this section of the agreement or by way 14
of the contention that they have continually made 15
to this court that we're entitled to an increase 16
in our fee based on 4.7 percent of the actual 17
construction cost. 18
So the question then becomes: Did they 19
wait until February of 2009 to begin providing the 20
additional service? I don't think so. Exhibit 2, 21
which is the claim, notice of claim, and the 22
document that they submit to the city saying, 23
"This is why you should pay us more money," starts 24
accumulating their time for, quote/unquote, 25
Page 21
additional services on July 31 of 2007 in the form 1
of3.5 hours charged to Wes Bettis, the project 2
manager. 3
Now, when should a reasonably prudent 4
construction manager, charged with a fiduciary 5
duty to this city, be on notice offacts giving 6
rise to the claim? Well, when they begin 7
providing the additional service if section 7 is 8
the basis upon which they want to do it or when 9
they know of an increase in cost, which was 10
January 15 of 2007. Neither of those dates is in 11
February of2009. Can't get there from here. The 12
facts don't support their position. 13
And so whether you call this some kind 14
of equitable claim, which still seeks money 15
damages, or whether you call it a breach of 16
contract claim, which still seeks money damages, 17
the fundamental question is, if you're going to 18
seek money from the city, you go back to the city 19
of Ammon case and say, "When does a reasonably 20
prudent person in their position have notice of 21
facts which would give rise to the claim?" 22
Those are the two dates, January 15 or 23
the day they began providing additional services, 2 4
even though they didn't meet that condition of the 25
Page 22
contract. They knew they were providing
additional services. And therefore, there's no
basis to argue that the date moves forward to
2009, some seven months after -- seven months,
Judge, after October 15,2008 when they say the
project was complete.
It defies credibility for Petra to
argue that they had no knowledge until seven
months after.
THE COURT: Mr. Trout, do me a favor and
leave that up, will you? I want to hear from
Mr. Walker on this issue, if you don't mind.
MR. TROUT: I will. Happy to leave that up.
I think the next thing for the court to
recognize is that what they're suggesting to the
court in very plain language is that the,
quote/unquote, four items, custom and practice,
course of dealing, section 8.1, all constitute
what are called waivers, all waivers.
And the language that I would like the
court to focus on is specifically in our
memorandum, and it consists of two items. Number
1 -- and of course, the passage of time, which is
I think the big point that counsel wanted to make.
And all you have to do to answer that question to
Page 23
your satisfaction is look to how the Supreme Court
of Idaho answered that question to its
satisfaction in the Udell decision.
They said: "In our view, the sovereign
immunity protected by the act, speaking of the
Tort Claims Act, should not be dissipated by
ad hoc waivers."
Now, each of the items, that each of
those four items are specifically ad hoc waivers
that Petra would like the court to adopt as
exceptions to the rule. And that's clearly not
the case in Idaho, and it clearly can't be the
case in Idaho. It is answered by the Udell
decision. It's also answered in another way by
another decision of the state. Kelso Irwin, PA
versus the State Insurance Fund, 134 Idaho 130, in
which the court, Supreme Court, uniformly stated:
"It has been long recognized that the general rule
is that equitable estoppel may not be invoked
against a government or public agency functioning
in the governmental capacity."
There's absolutely no doubt, none, that
the provision of notice under 5219 and the Idaho
Tort Claims Act to -- not the city attorney, not
me, not anybody except the city clerk who is
Page 24
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charged as the recipient of the appropriate notice 1
can be anything other than compliance with the 2
act. 3
There is no substantial compliance, and 4
no case cited by Petra that says substantial 5
compliance means I can talk to the city attorney 6
in a meeting. I can talk to Mr. Trout who is 7
representing them. I can send a letter to the 8
city attorney. 9
You won't find a single case in Idaho 10
that says anything other than an appropriate 11
notice sent to the clerk of the municipal entity 12
within 180 days of the date the claim was made 13
aware of by the claimant is anything but 14
compliant. 15
And under that set of circumstances, 16
all four of the items cited by Petra as excuses, 1 7
custom and trade, which is, by the way, a legal 18
opinion by Mr. Bauer and not one that is subject 19
to the court's deference, some kind of notice 20
under section 8.1 which specifically says, it 21
doesn't define claim as just a claim for money 22
damages. It says, "or other matter in question 23
arising out of or related to this agreement." And 2 4
then it says not "and," but it says, "or the 2 5
Page 25
breach hereof." 1
Under that set of circumstances and the 2
contractual definition of claim, was this a matter 3
in question? Well, it's a matter in question if 4
prior to providing any additional service the 5
construction manager shall notify of the proposed 6
change. And under section 8.1, which I'll point 7
out to the court, it isn't 180 days, Judge. It's 8
the 21. 9
THE COURT: Well, let me ask you this. 10
Given the provision in the contract that requires 11
any dispute over any claim to be submitted for 12
discussion -- right? -- it seems to me that that 13
might allow the city to continue with the 14
discussion of this claim and this dispute for a 15
lengthy period of time, perhaps for 181 days, and 16
then say, "Discussion is over, we're not paying." 17
And then come back and say, "Sorry. 18
You didn't comply with the Tort Claim Act. You 19
can't sue us either." 20
MR. TROUT: There's no provision in the 21
statute that talks about, quote/unquote, wrongful 22
inducement by the city. There's no provision in 23
the case law that talks about some kind of 24
wrongful inducement by any city. There's no 25
Page 26
provision anywhere and no case law cited by Petra
anywhere, nor any facts submitted in this case
that one could conclude that the city was acting
in some kind of wrongful or deceitful way and
didn't act at all. The bottom line is, it's not a
notice requirement on behalf of the city.
It's a notice requirement on behalf of
the claimant. And whether the claimant complies
or not, the case law is very clear in our state,
is that it's absolutely jurisdictional in order
for that determination to be made.
And I'll quote specifically, Judge,
from the case of Udell. It says, "The
jurisdictional significance of the prerequisite
notice of the Idaho Tort Claims Act."
It doesn't allow for anything other
than notice by the claimant. And therefore,
assuming that we had all of those other facts that
you suggested, Judge, there might be some case law
somewhere that says a wrongful inducement not to
file the notice of claim might be appropriate.
Well, we don't have that case here, and
we don't have that case law here. What we have is
a flat failure to comply, and it's got to be based
on one of two things: It's got to be based on
Page 27
January 15 of 2007 or it's got to be based upon
the date they started providing the additional
services and the notice was required to the owner
then.
One last item.
THE COURT: Go ahead, and then I'll have one
question.
MR. TROUT: The last item is this. It
addresses the point that was being made about the
passage of time. And I'll give you two pieces,
Judge. The first is, the Udell case specifically
deals with the passage of time: "If the state is
immune from liability because of a failure of the
claimant to comply with the notice requirements of
the Tort Claims Act, the immunity may be raised at
anytime."
No question about that. That's a
specific finding.
THE COURT: Because it is jurisdictional.
MR. TROUT: That's because it's
jurisdictional. And secondarily, I would ask the
court to tum its attention, because I thought
Petra might raise this issue to a case called
Trees, just like the ones that stand with leaves,
versus Kersey, which is at 56 P.2d Third 765. It
Page 28
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is a 2002 decision of the Supreme Court. 1
And what is important about the Kersey 2
case is, claims like contract claims that might be 3
illegal or claims that fail under the Tort Claims 4
Act can be raised at any time, and in fact, "The 5
court has a duty to raise the issue of illegality 6
sua sponte." 7
And so for Petra to argue that there's 8
any kind of waiver, that there's any kind of, 9
quote/unquote, equitable right that is not being 10
adjusted here does not resolve the question of 11
illegality. 12
THE COURT: And the question I had for you, 13
Mr. Trout, was, I usually see the defense of 14
failure to comply with the Tort Claim Act, the 15
notice requirement of the Tort Claim Act, in a 16
pure tort setting. And here it appears that the 17
allegation here is sounding in breach of contract 18
as opposed to tort. 19
And you look at the language of the 2 0
Tort Claim Act itself which talks about, hey, any 21
claim, we're not talking just about tort claims. 22
We're talking about breach of contract, failure to 23
pay a bill is, even though that's a contract-based 24
cause action, it doesn't make any difference. Any 25
Page 29
demand for money that you claim that you're owed 1
has to comply with the Tort Claim Act. 2
MR. TROUT: That's correct. And the other 3
jurisdictions that have looked at that issue or 4
are uniformly of the same notion, and in fact 5
we've cited three different cases to the court: 6
City of Racine versus Waste Facility Siting Board, 7
a Wisconsin decision. "Notice of claim is a 8
necessary prerequisite to all actions, all 9
actions, brought against the entity as listed in 10
the statute, including governmental subdivision, 11
whether tort or nontort, whether brought as an 12
initial claim, counterclaim, or a cross claim." 13
Nassau County versus Wolfo. The fact 14
that it was the county which first initiated this 15
litigation does not relieve the defendant from 16
complying with the notice of claim provisions 17
where the defendant seeks affirmative relief by 18
way of a counterclaim. 19
Department of Transportation versus 20
PSC Resources. "Joining those other jurisdictions 21
which have barred the assertion of counterclaims 22
where the defendant has not previously complied 23
with a notice of claim provision of municipal 24
ordinances." 25
Those cases in which they directly
address the question of whether all means all have
uniformly said it does in fact all means all.
Whether contract-based, tort-based, equitable, or
otherwise, the statute has the fundamental purpose
as stated in Pounds, you must give the notice once
you're aware of any fact that gives rise to the
claim.
THE COURT: And finally, with respect to
Mr. Walker's citation to the Oregon case law which
he contends is persuasive and the State of Idaho
would likely follow the same reasoning, are you
prepared to address that with respect to these
mandatory counterclaims?
MR. TROUT: The Oregon case and the Oregon
case law takes deference to the federal statute.
THE COURT: Where Idaho does not.
MR. TROUT: And Idaho does not. The Knudsen
decision specifically says Idaho won't give
deference to the federal statute for the reason
that the Idaho legislature is presumed to know of
which it speaks, makes the law which it intends.
THE COURT: Okay. Thank you. Appreciate
it.
Mr. Walker, I wanted to give you
Page 31
another opportunity to respond, because Mr. Trout
has been kind enough to put on the big screen here
in the courtroom page 16 of the contract and the
part that he has highlighted which reads: "Prior
to providing any additional services, the
construction manager, Petra in this case, shall
notify the owner or the city of the proposed
change in services and receive owner's approval
for the change."
How would you respond to that? Failure
of condition precedent.
MR. WALKER: Contrary to Mr. Trout's
representation, there are affidavit testimony that
we have submitted in support of our various
motions which indicate that the notice was
provided to the city prior to rendering any
additional services. The court can review those
affidavits. And so the condition precedent was
met.
And in addition, it's important to
point out and we point this out in our briefing is
that paragraph 7 does not include the requirement
that the notice be in writing, and that was
intentional, and the argument is in our briefing
with regard to that.
Page 30 Page 32
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And the reason for that, Your Honor, is 1
that this was a complex project where literally 2
many, many decisions, maybe as many 50 or 100 3
decisions were made on a daily basis, including 4
changes in Petra's responsibility as a 5
construction manager. 6
So specifically, because it would have 7
been impossible to build the building, if we had 8
to give written notice every time there was going 9
to be some additional service, the project would 10
have never been built. 11
Secondly, with regard to either a 12
change order is a claim or it's not. The city 13
can't have it both ways. Well, regardless of what 14
date we use, if you use July 30, 2007 as the date 15
when Petra should have -- we don't agree with 16
that but should have become aware -- Petra filed 17
its official notice on November 5, 2007, which is 18
within 180 days of July 30, '07. 19
And in addition, if November 5, 2007 is 20
the operative date, Petra filed its change order 21
number 2 on April 8, 2008, which is five months 22
down the road, less than 180 days, Your Honor. 23
So irrespective of what the city's 24
position is with regard to the start date, we 25
Page 33
think that it's clear that the start date is 1
February 24. And our argument with respect to the 2
definition of claim is not a waiver argument. 3
It's a definitional argument. The claim is 4
defined in the construction management agreement. 5
It's defined in the custom and practice of the 6
industry. It is defined in the statute which is 7
important, and it is defined by the party's course 8
of dealing. 9
With regard to providing service to the 10
city clerk, the court will review the cases that 11
we cited in our brief. For example, the Cox 12
versus Sandpoint, the notice was substantively met 13
by letters to the city, just addressed to the 14
city, and billings to the city. 15
And in this case, it's peculiar because 16
my folks, the Petra representatives, in particular 1 7
Gene Bennett, and I believe this is in one of his 18
affidavits, attempted to contact and discuss this 19
matter with Keith Watts after Mr. Trout was 20
engaged. And I received an email from Mr. Trout 21
instructing that all communications should go 22
through Mr. Trout and not directly to the city. 23
And so we followed that rule which was 24
reasonable, I suppose, under the circumstances, 25
Page 34
and all of the communications from and after
March 16, 2009 were sent through Mr. Trout.
With regard to the wrongful act as
defined in the statute, our position, and we've
briefed this, Your Honor, is that the city
breached the construction management agreement
when it denied change order number 2, in which it
didn't deny part of it. It just says, "We're not
going to pay you, irrespective of the additional
services that you have rendered."
Thank you, Your Honor.
THE COURT: Thank you.
MR. WALKER: Do you want to hear on these
other two motions in limine that Petra has filed?
THE COURT: Hang on just a second.
Mr. Trout?
MR. TROUT: Well, one last point.
THE COURT: And I'm going to give you the
final word, because I think it's fair enough,
Mr. Trout, that it's your motion, and I think it's
only fair that the person who brings the motion
gets the final word.
I asked Mr. Walker to address something
that I thought was appropriate to address, so I
want to give you the final word. If you have
Page 35
rebuttal with respect to that last argument that
Mr. Walker made.
MR. TROUT: I do. I've now heard it not
less than four times in the hearings in this case,
and I think it's time we put to bed what the real
answer to the question is. I keep hearing that
it's not a waiver argument, but in fact it has to
act as a waiver. Otherwise, there can't be
compliance because the notice was never served on
the city clerk as required by law.
And specifically section 10.17 says:
"This is the entire agreement between the parties
with respect to the matters covered herein,
supersedes all prior written and oral. Any
waivers hereunder must be in writing."
All of this discussion about affidavits
saying, "We changed this, we changed that, we
changed our duties under the contract," none are
in writing, and there's no waiver of the Idaho
Tort Claims Act and its requirements in writing.
Thank you, Judge.
THE COURT: Thank you. Hang on just a
second.
I have a question, Mr. Walker. The
March 16, 2009 demand --
Page 36
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MR. WALKER: Yes, Your Honor. 1
THE COURT: -- that you made. To whom was 2
that directed precisely? 3
MR. WALKER: William Nary, the city 4
attorney. At the time I knew that the city was 5
represented by the city attorney. And under the 6
professional code ofprofessional responsibility, 7
I sent a letter to the city attorney, and we've 8
cited that in our brief, Your Honor. 9
THE COURT: Thank you. 10
Here is my ruling on this motion to 11
dismiss the Petra counterclaims against the City 12
of Meridian, based on the contention that the 13
claimant Petra failed to comply with the notice 14
requirement of the Idaho Tort Claim Act. 15
I'm going to deny the motion based on 16
this analysis. The cause of action didn't accrue 17
fully until February 24, 2009 when the claim was 18
denied. That is when Petra was reasonably put on 19
notice that it had a claim. 20
Although the act specifies that notice 21
under the Tort Claim Act has to be given to the 22
secretary or the clerk of the agency involved in 23
this case, the entity, the city, was represented 24
by counsel, and notice was given to the city 25
Page 37
through their attorney of record on March 16, 1
2009. 2
I find that the provisions of the 3
Tort Claim Act do cover all of the counterclaims, 4
including the contract claims. Notice was 5
complied with on March 16,2009. Therefore, the 6
motion to dismiss on the grounds stated is denied. 7
And at this point, I'm ready to hear 8
the arguments on the two motions in limine, two 9
motions filed by each side. 10
MR. WALKER: I don't think the city has 11
filed any motions in limine. 12
MR. TROUT: Yes, we did. 13
THE COURT: Yeah. The city -- 14
MR. WALKER: We didn't get them if they were 15
filed. 16
THE COURT: The Lemley affidavit, right? 17
MR. WALKER: I thought those were motions tc 18
strike that the court has already ruled on. 19
MR. TROUT: No. They were motions in limine 20
with respect to -- 21
THE COURT: I'm going to hear those as well. 22
Particularly the Bennett, Coughlin, and Frank 23
affidavits were submitted in connection with the 24
motion for summary judgment that I ruled upon. 2 5
Page 38
Right?
MR. WALKER: Correct, Your Honor.
THE COURT: And since then -- and they were
relied on for their -- they were admitted by the
court and relied upon by the court based on the
fact that they were admissible lay opinions as
opposed to expert opinions.
Since that time, it appears to the
court that the Defendant/Counterclaim Petra has
identified those witnesses as experts and that you
did that for trial and that you did that timely.
My understanding of the second motion
in limine filed by Meridian now is that the city
seeks to exclude those three affidavits and one
other affidavit based on the -- well, based on
the -- well, based on an additional argument.
So I do think that that's properly
before the court today, and I'm going to give
Mr. Trout an opportunity to argue in favor of his
motion in limine with respect to those three
witnesses, plus that fourth witness, plus Lemley's
affidavit. Okay?
MR. WALKER: That's fine, Your Honor.
THE COURT: But in the meantime, I'll hear
your argument on your two motions in limine.
Page 39
MR. WALKER: Okay, Your Honor. Thank you
I'll go ahead and start with the motion in limine
to exclude evidence of the city's damages.
As the court knows from our prior
argument to date, the city filed its complaint on
April 16, 2009. And in its compliant, it seeks
damages for Petra's breach of contract.
Now we're just 65 days before trial, 17
months after the complaint was filed, and Meridian
has not disclosed the critical factual information
regarding its damages that Petra needs to defend
against those claims.
And this is despite Petra's expansive
discovery efforts, which included taking the
depositions of Mayor Tammy de Weerd, the counsel
president Charlie Roundtree, the city council
liaison Keith Bird, Keith Watts, the city's
authorized representative under the construction
management agreement and the city's purchasing
agent. Your Honor, we also deposed three of the
city's experts: Steven Amento, Laura Knothe, and
Todd Weltner.
Now, importantly, the city has not
disclosed any experts who may testify regarding
damages, and none of the deponents that we took
Page 40
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1 depositions of identify the city's damages 1 claims. And the city's response was: "The body
2 theories or amounts. 2 of law comprising contract law as applicable to
3 And as the court knows, in order to 3 the facts and the law of torts, applicable to the
4 defend against any damage claim, the defendant and 4 facts supports the claims and defenses made by
5 in this case Petra needs to know first each 5 Meridian in this matter. The body of law
6 element of alleged damage; second, the amount of 6 comprising equitable principles supports the
7 the alleged damage arising with respect to each 7 claims of defenses of Meridian in this matter."
8 such element; third, the method of calculating the 8 THE COURT: So in short you're saying, you
9 amount of the alleged damage with respect to each 9 were asking how much, and they were saying we
10 element; fourth, the assumptions underlying the 10 don't know yet.
11 calculation of the amount of the alleged damage 11 MR. WALKER: And each and every one of thei
12 arising with respect to each element; and fifth 12 witnesses did not know. And specifically, the
13 and importantly, the cause or the cause of the 13 three experts said that they had never been
14 alleged damage. 14 asked -- excuse me, the two experts, Amento and
15 Now, the city's opposition brief 15 Knothe, said they had never been asked to make a
16 states, and I quote: "Petra simply cannot in 16 damages calculation.
17 good-faith assert that it did not receive the 17 THE COURT: Now, this motion which you're
18 disclosure of Meridian's evidence of damages." 18 couching in terms of a motion in limine is the
19 However, consistent with the strategy so far 19 whole ball game as far as their claim is
20 during discovery, the city's responsive brief 20 concerned. You would agree with that, wouldn't
21 doesn't cite a single reference to the record 21 you?
22 where either the court or Petra can find the 22 MR. WALKER: Yes. On damages, correct.
23 theories, the amounts, how the amounts of damage 23 THE COURT: In other words, if this court
24 were calculated. 24 grants your motion in limine and based upon your
25 And the reason for that, Your Honor, is 25 contention that Meridian failed to comply with
Page 41 Page 43
1 that there is no evidence in the record. 1 your reasonable discovery request by ever saying
2 THE COURT: Well, precisely what were their 2 how much they wanted and specifically factually
3 responses to those questions when you made 3 that was based on, that they should be precluded
4 requests for admission or -- well, I suppose when 4 now from putting on any evidence that would
5 you made your interrogatory, when you asked your 5 support any specific claim for damages.
6 question by way of interrogatory and you at some 6 And without a specific claim for
7 point said, "How much do you claim we owe you and 7 damages, there's no way that you could be prepared
8 how did you calculate that, and what's your theory 8 to meet that?
9 here?" 9 MR. WALKER: That's correct, Your Honor,
10 And your contention is that there was 10 because we would have to have expert testimony.
11 never a response that would allow you to know 11 The deadline for our disclosure of experts has
12 enough about their claims, their claim or claims, 12 past. And in any event, we're just literally 60
13 that you could give to your expert to be ready to 13 days before trial, and we don't know what we did
14 refute that. 14 wrong or if we did anything wrong; what damage di<
15 MR. WALKER: Let me give you the answers. 15 it cause and in what amount and how did they
16 We asked them to identify their damage 16 calculate it. We don't have the answers to any of
17 claim. The city responded in their response to 17 those questions.
18 our interrogatory: "At present the findings to 18 Briefly then, Your Honor, I'll move on
19 date indicate that Petra's conduct, both its 19 to the experts, and this is again a question of
20 actions and it's failures to act are the cause of 20 nondisclosure on the part of the City of Meridian.
21 substantial but yet to be quantified damages to 21 As the court knows, its scheduling
22 the City of Meridian under the legal theories 22 order required the city to disclose its experts on
23 expressed in the complaint." 23 or before July 28,2010. It says the disclosure
24 We asked another interrogatory 24 be made in compliance with Rule 26(b)(4), and the
25 regarding legal and factual bases for the city's 25 court is aware of the standards under 26 (b)(4).
Page 42 Page 44
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THE COURT: Now, you concede that out of the 1
12 experts, three of them complied. 2
MR. WALKER: Essentially. Not completely 3
but essentially. 4
THE COURT: But there's nine others that you 5
want me to say -- 6
MR. WALKER: They're out. And because we 7
don't -- we didn't have any information except on 8
July 28 we received by fax a list of 12 names. 9
And recently they supplemented their discovery 10
responses. However, the supplements did not meet 11
the requirements of either Rule 26(b)(4) or 12
respond to our interrogatory with regard to expert 13
witness disclosures. 14
And specifically I've cited in our 15
briefing our interrogatory dealing with the 16
request of disclosure as to expert witnesses, and 1 7
it's very precise. It asks for some additional 18
information in addition to 26(b)(4). And as we've 19
cited in our briefing, the Idaho Supreme Court in 20
Schmechel versus Dille has held that Rule 26(e) 21
unambiguously imposes a continuing duty to 22
supplement responses to discovery with respect to 23
the substance and subject matter of the expert's 24
testimony where initial responses have been 25
Page 45
rejected, modified, expanded, or otherwise altered 1
in some state. 2
And at this late date, Your Honor, it's 3
simply unreasonable to assume that we can properly 4
prepare, number one, to take the deposition of 5
these nine experts and certainly to prepare cross 6
examination for trial. 7
Thank you, Your Honor. 8
THE COURT: Thank you, counsel. 9
And I'll hear your opposition argument 10
to the two motions in limine filed by Petra, 11
Mr. Trout. 12
MR. TROUT: Thank you, Judge. 13
This is nothing more than a disguised 14
effort on Petra to fail to comply with the Idaho 15
Idaho Rules of Civil Procedure. Judge, you're 16
aware that any requests under Rule 37(a) has to be 17
met with a certification by counsel to meet and 18
confer. 19
There's no affidavit. There's no 20
document. There's no letter. There's no effort 21
with respect to meet and confer as required under 22
37(a)(2): "The motion must include a 23
certification that the movant has in good-faith 24
conferred or attempted to confer with a party not 25
Page 46
making the disclosure in an effort to secure the
disclosure without court action."
Petra wants to bypass the meet and
confer requirement entirely and ask the court to
enter an order without having complied with
37(a)(2), and on that basis alone, Judge, you are
free and in fact should deny the motion.
Secondarily, if I might, if I might
approach, Judge.
THE COURT: All right.
MR. TROUT: I'm handing you what is a copy
of the May 6 Petra Incorporated first request for
discovery. And I'm going to ask the court to
direct its attention to the instructions submitted
by Petra with respect to that request, and that
is, "Including supplementing answers and responses
from time to time but not later than 30 days after
receipt of the additional information or documents
and in no event later than 45 days before trial."
Petra's motion today is premature, and
I'll represent to the court that each of the
parties that we have listed, including the
affidavits, were all supplemented within 30 days
of our obtaining the information.
And finally I'll conclude. To say that
Page 47
Petra is not prepared to depose these people is
unequivocally wrong. If I might approach?
This is a deposition schedule, which
I'm handing to the court, copy to counsel, in
which every single one of these people have been
discussed, and we have agreed to dates for
deposition for every single one of these
individuals, including Mr. Geiss, Mr. Cotton,
Mr. Neidigh, Mr. Wetherholt, Mr. Anderson. A
continued deposition of Laura Knothe who has been
deposed once but whose deposition wasn't
completed. Mike Simmonds, Tim Petsche,
Todd Weltner, which is a continuation of his
deposition which was taken once but not completed.
Steve Amento whose deposition has been taken but
not yet completed. Ted Baird whose deposition has
been taken but not yet completed.
And so every one of the people that
we've identified is currently subject to a
discovery date and deposition agreed to between
counsel with respect to the information that they
have in this matter.
THE COURT: How many days before trial are
we today?
MR. TROUT: Judge, I haven't done the
Page 48
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THE COURT: December 1. 65? Okay. 2
MR. WALKER: 65. 3
MR. TROUT: Correct. So according to the 4
request made by Petra, the requests made in this 5
motion is, A, premature; and B, barred by failure 6
to provide a certification to the court as 7
required under Rule 37. 8
One last item, Judge. I won't stand 9
here and tell you that I have every single 10
citation to every piece of the transcript. But in 11
the depositions of Mr. Baird, Mr. Watts, 12
Mr. Amento, Ms. Knothe, and Mr. Weltner, and the 13
affidavits that were submitted in opposition to 14
Petra's motion for summary judgment, all of the 15
foundational bases for the city's claim of damages 16
have been stated. 17
THE COURT: Let me ask you this question, 18
and this is something that I intended to ask when 19
we got to this point in the arguments today. 20
If I were to ask you today, Mr. Trout, 21
if you could tell the court today -- and I'm not 22
asking if you can say what the city would settle 23
for or something like that. But do you have a 2 4
precise figure on how much money you claim that 25
Page 49
the city is entitled to? 1
MR. TROUT: I have one precise figure, and I 2
have some estimates. The one precise figure is 3
with respect to Petra's failure to collect 4
liquidated damages, and it approximates 5
$1.2 million. 6
And there are additional damages being 7
calculated as we sit here in order to comply with 8
the discovery request and the deadlines set. I 9
will tell you that we have had continuing 10
discussions about the 30(b)(6) deponent that Petra 11
has requested of us for a damages calculation, and 12
we're going to name at least two individuals as 13
the 30(b)(6) representatives to be deposed. 14
They're included in this list of deponents. 15
And so that discovery is underway as 16
well, in compliance with the timeframes set forth 1 7
in Petra's discovery response. 18
THE COURT: All right. I guess that's all. 19
MR. TROUT: Thank you, sir. 20
THE COURT: Go ahead, counsel. 21
MR. WALKER: Thank you, Your Honor. With 22
regard to the no effort to meet and confer, I 23
filed an affidavit in opposition to the motion to 24
dismiss under the Tort Claims Act. It's dated 25
Page 50
September 15. And Exhibit 0 to that affidavit is
a letter that I wrote to Mr. Trout, a detailed
letter pointing out the deficient answers. It is
dated June 12,2009, more than a year ago.
The response I received to that was on
June 16, 2009 from Mr. Trout's assistant,
Kevin Kluckhom. And Kevin writes: "Tom, Kim
forwarded your June 12, 2009 letter to me
regarding the discovery responses. Weare
currently preparing for a trial set to begin on
Monday, June 22, 2009, and lasts five to ten days.
"We will be unavailable to meet and
confer by that deadline you requested, and we will
respond just as soon as you're able to meet after
that trial."
Never heard another word from them.
But as we argue in our brief, our motion in limine
is not a motion to compel.
THE COURT: Right, and I understand that.
MR. WALKER: And with regard to the depo
notices, the court's scheduling order says that
all depositions shall be noticed up before
September 29. So out of -- as a protective
measure, we went ahead and obtained available
dates so we could take the depositions of these
Page 51
other nine experts.
But right now we have to go into those
depositions essentially blind. We're not sure
what they're going to testify about. However, if
they had responded to our interrogatory number 16
and had complied with Rule 26(b)(4), we would be
able to prepare to take those depositions.
Mr. Trout also mentioned that on this
list, that there are damages experts. I don't see
them, Your Honor, but I certainly would be
interested to know who they are. Thank you.
THE COURT: All right. Let me tell you what
I'm going to do on these two motions in limine
filed by Petra.
The first request for discovery that
was served by Petra on Meridian on or about I
believe May 7,2009, actually dated May 6,2009,
requests these answers in any event no later than
45 days before trial.
I'm not going to grant the motion to
exclude testimony by the nine experts until and
unless 45 days before trial the expert opinions
are not received. It could be that perhaps the
26(b)(4) disclosures for one or two of the
witnesses will be served in response to this
Page 52
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discovery request 45 days before trial, and others 1
won't be disclosed by then. 2
To the extent that any of these named 3
experts fail to have their opinions and the basis 4
of their opinions, and so forth, by 45 days before 5
trial, they'll be excluded. But I'm going to give 6
Meridian until 45 days before trial to comply with 7
the discovery request, which does contain the 8
demand to have these opinions disclosed in any 9
event no later than 45 days before trial. 10
There is no requirement on a motion in 11
limine to exclude evidence to show that one of the 12
parties brought a motion to compel anyway. And in 13
any event, this isn't a motion to compel. And the 14
meet and confer provision of Rule 37 of the Idaho 15
Rules of Civil Procedure does not apply otherwise 16
in motions to compel. 1 7
On the other hand, I will order the 18
parties to meet and confer about two issues. One, 19
and most importantly, the testimony that has been 20
sought or rather the answers to interrogatories, 21
and so forth, that have been aimed at obtaining 22
information from the City of Meridian to support 23
their claim for damages, and to do that within 24
absolutely no later than 30 days before trial, to 25
Page 53
meet and confer about that. 1
Now, I could order I suppose mediation. 2
But under the circumstances of the case, I'm not 3
going to do that right now. I can't remember if 4
the parties have mediated this or not. 5
MR. TROUT: We did. 6
THE COURT: Okay. Secondly -- and I'm not 7
going to grant the motion. I'm going to deny the 8
motion in limine that will preclude the City of 9
Meridian from putting on any evidence of damages 10
now, and I think that's pretty obvious from my 11
ruling on the other motion in limine, because I do 12
think it's premature. 13
I think by all rights and based on the 14
express language of the interrogatories, the first 15
set of interrogatories that the City of Meridian 16
should have up to 45 days before trial, and we can 17
revisit the issue if there are named experts who 18
have not yet complied with their 26(b)(4) opinions 19
after that date, after 45 days before trial. And 20
I think that's it on that issue. 21
Now, Mr. -- we have one more thing to 22
argue today, one more set of motions in limine. 23
But first I want to make it clear, as I've made my 24
rulings on two of the three matters that are set 25
Page 54
for hearing today, Mr. Walker, I'm going to direct
you to prepare an order consistent with the
court's pronouncements from the bench today with
respect to the motion to dismiss. Petra prevailed
on that issue.
And, Mr. Trout, with respect to this --
your opposition to Petra's motions in limine, you
prevailed on both of those motions in limine, so
you prepare an order for the court's signature.
And keep these quite cryptic, folks. I don't
think I need to do findings of fact and
conclusions of law, and I don't want to have a
fight about the -- I think that the important part
of these rulings is the bottom line ruling
themselves, the denial of the motions on both
sides rather than trying to incorporate into the
court's rulings anything that I didn't
specifically mention here on the bench today.
The final thing that we have to do
today is address the motions in limine filed by
you, Mr. Trout. You had two things?
MR. TROUT: I do.
THE COURT: The Lemley affidavit, is that
right?
MR. TROUT: Yes, Your Honor.
Page 55
THE COURT: And then the three other
fellows.
MR. TROUT: I don't know if this will come
up or not, Judge, but hopefully it will. Let me
direct the court's attention first to the issue of
Mr. Bennett and Mr. Coughlin and Mr. Frank.
This document that I've placed up on
the screen, for purposes of the record, Judge, is
the memorandum in opposition to plaintiffs motion
to strike the affidavits of Bennett, Coughlin,
Frank, and Lemley that was filed by Petra.
The representation made to the court
was, with regard to Bennett, Frank, and Coughlin,
that are not designated as experts and were all
disclosed as fact experts in Petra's discovery
responses August 21,2009. They have not been
retained as experts.
And the fundamental problem we have is,
pursuant to the court's order, as you'll recall
back in June, we asked for the opportunity to
conclude the depositions of Mr. Bennett and
Mr. Coughlin in response to the motion for summal")
judgment. We did conclude those depositions based
upon our understanding they were fact witnesses
and they were not expert witnesses.
Page 56
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And now on September 15, I believe, of 1
2010, they have been designated as expert 2
witnesses, and as such, with those depositions 3
concluded, we're now precluded from continuing 4
taking their depositions unless we're allowed 5
leave of the court to redepose them now with 6
respect to some expert opinion that is yet to be 7
disclosed. They've simply been disclosed as 8
experts. 9
And it's on that basis that we think 10
we're prejudiced, and we ask the court to exclude 11
them as expert witnesses in this matter. 12
Now, with respect to Mr. Lemley, and 13
I'll switch to the next motion because this is the 14
one -- and I apologize for this little glitch -- 15
the basis for excluding Mr. Lemley as an expert is 16
that he is not acting as the expert. 17
THE COURT: Right. He consulted with these 18
other folks, and he is just restating the opinions 19
that these other individuals have expressed to 20
him. 21
MR. TROUT: More importantly, he is not 22
acting as the expert. This is an excerpt from 2 3
page 2 of 12 of the Lemley international report, 2 4
and I'm going to direct the court's attention to 2 5
Page 57
the very last paragraph. It's the one that is the 1
crux of the supposed opinion, and it doesn't say, 2
"This is my opinion." 3
This says, In Lemley, U's, Lemley 4
International's opinion, Petra exercised the care, 5
skill, and judgment, et cetera. 6
So our basis for the exclusion of 7
Mr. Lemley is, A, he is not a licensed 8
construction manager; B, this isn't his opinion. 9
It's the opinion of an entity, and under Rule 702, 10
experts are required to be witnesses. An entity 11
cannot be a witness, and as such, Judge, 12
Mr. Lemley is, A, not qualified; B, relying on 13
others; and C, not stating a personal opinion but 14
stating an opinion of an entity which cannot be 15
qualified as an expert witness under Rule 702. 16
THE COURT: Thank you. 17
And, Mr. Trout, I just want to make it 18
clear for the record, a moment ago when I made a 19
statement regarding my understanding of the 20
reasons underlying your motion to exclude 21
Jack Lemley as an expert, that was the court not 22
offering an opinion or making a finding of fact, 23
it was just me saying this to let you know that 24
this is how far that -- what I anticipate that 25
Page 58
you're going to argue. So I just wanted to say
that for the record.
MR. WALKER: Understood, Judge. Thank you
THE COURT: Thank you.
Mr. Walker, I'll hear your opposition
to Mr. Trout's motions in limine.
MR. WALKER: Thank you, Your Honor. Well
curiously Mr. Trout put up the report that was
prepared by Mr. Lemley and Mr. Bauer to disclose
experts as well as the staff at Lemley
International. What he didn't put up was
Jack Lemley's affidavit which clearly states that
it's his opinion to a reasonable degree of
professional certainty that Petra's work complied
with the applicable standard of care and that the
court has that affidavit that has been in the
record since way last spring.
So that Mr. Lemley, irrespective of
what the report says, did find or did reach an
independent judgment that Petra's work conformed
to the applicable standard of care as well as the
other things that he states in his affidavit.
With regard to Bennett, Coughlin, and
Frank, the court knows and has already said, we
didn't disclose them until December 15. And
Page 59
primarily they're rebuttal experts.
And with regard to the content of their
opinions, those are fully set forth in the
disclosure that conforms to the requirements of
Rule 24(b)(6) -- or excuse me, 26(b)(4).
And so we think that for purposes of
trial, these gentlemen who have extensive decades
long experience in the construction industry can
give an opinion with respect to whether or not
Petra conformed its work to the standard of care.
Thank you, Your Honor.
THE COURT: Thank you.
MR. TROUT: Nothing further, Judge.
THE COURT: All right. I'm going to deny
both of these motions for this reason.
I believe that the Lemley affidavit and
opinion is purported to be the opinion of
Jack Lemley, who is a named expert in the case and
he was disclosed timely.
And although it wasn't argued, this
wasn't the precise basis of the argument at oral
argument today, my understanding was that when WI
had our last hearing last week, well, today I
anticipated that the argument would focus on the
basis for Jack Lemley's affidavit which was the --
Page 60
15 (Pages 57 to 60)
Tucker & Associates, 605 W. Fort St., Boise, 1083702 (208) 345-3704
www.etucker.net 006606
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1 which were the interviews that he conducted, he 1 REPORTER'S CERTIFICATE
2 and another gentleman conducted with other 2
3 individuals who were familiar with the facts and 3
4 circumstances of the case, and that those were the 4
5 types of sources of information that experts in 5 I, Dianne E. Cromwell, Official Court
6 this field rely upon to form expert opinions. 6 Reporter, County of Ada, State ofIdaho, hereby
7 So I'm going to deny the motion with 7 certify:
8 respect to Jack Lemley as an expert, and I'm going 8 That I am the reporter who took the
9 to deny the motion with respect to the other three 9 proceedings had in the above-entitled action in
10 individuals, Coughlin -- 10 machine shorthand and thereafter the same was
11 MR. TROUT: If I might assist, Judge, 11 reduced into typewriting under my direct
12 Bennett and Frank.
12 supervision; and
13 THE COURT: Thank you, Coughlin, Bennett,
13 That the foregoing transcript contains a
14 full, true, and accurate record of the proceedings
14 and Frank. These individuals were disclosed as 15 had in the above and foregoing cause, which was
15 lay witnesses, fact witnesses, as opposed to 16 heard at Boise, Idaho.
16 expert witnesses, until the day before the 17 IN WITNESS WHEREOF, I have hereunto set
17 expiration of the deadline for disclosure of 18 my hand October 5,2010.
18 expert witnesses. On the day before the deadline 19
19 for disclosure of expert witnesses, they were 20
20 designated as expert witnesses. 21
21 To the extent that this may 22
22 prejudice -- the fact that they weren't named as Dianne E. Cromwell, Official Court Reporter
23 expert witnesses at the time, as I understand it 23 CSRNo.21
24 that Meridian already took their depositions, I'm 24
25 going to grant Meridian the opportunity if they 25
Page 61 Page 63
1 wish to take the depositions of those three
2 individuals to clear up any matters involving
3 their expertise.
4 I wouldn't anticipate those would be
5 lengthy -- well, I won't say. I don't know how
6 long those could take. But anyway, if Meridian
7 believes that there is a need to retake the
8 depositions of any or all of those three now
9 expert witnesses, they may do so, but in any event
10 no later than 45 days before trial.
11 MR. TROUT: Thank you, Judge.
12 THE COURT: And, Mr. Walker, you prepare th
13 order with respect to those two motions in limine.
14 MR. WALKER: Yes, Your Honor.
15 THE COURT: Folks, do we have something elst
16 teed up next week?
17 MR. WALKER: On Monday, Your Honor.
18 THE COURT: Good. It wouldn't be Monday
19 without a hearing on one of these matters, so I
20 appreciate that. Anything else, folks?
21 MR. WALKER: That's it, sir.
22 THE COURT: Thank you. The court will be in
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.








J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL
FROM AN INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
COMES NOW the Plaintiff City of Meridian ("Plaintiff' or "City"), by and through its
counsel of record, the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., and hereby submits
the following Memorandum in Support of Plaintiffs Motion for Order Approving Permission to
Appeal from an Interlocutory Order, Pursuant to Idaho Appellate Rule 12.
I. INTRODUCTION
As the Court is well aware, this litigation arises out of a dispute between the City and
Defendant Petra, Incorporated ("Defendant" or "Petra") concerning the construction of the
Meridian City Hall Building, located in Ada County, Idaho. Of significance to the City's present
motion is Petra's Counterclaim, which was fued on May 7, 2009, without satisfying the notice
J MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 1
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requirements to the City pursuant to the Idaho Tort Claims Act ("ITCA") and Idaho Code § 50-219.
Accordingly, the City has moved to dismiss Petra's counterclaims for its failure to provide the
required notice to the City. Naturally, Petra opposed the City's Motion to Dismiss and, on
September 29,2010, the Court entered its order denying the City's motion. As a result, pursuant to
Idaho Appellate Rule 12, the City seeks an order granting the City permission to immediately appeal
from the September 29, 2010 interlocutory order.
II. ARGUMENT
In denying the City's Motion to Dismiss, the Court determined that (1) Petra's claims against
the City did not "accrue" for purposes of the ITCA until Petra's request for Change Order 2 was
denied, and (2) Petra's letter to the City's attorney, not the city clerk or secretary, was sufficient to
meet the requirements of ITCA and Section 50-219. GfynnAJlidavit, Ex. A, September 27,2010 Hearing
Transcript pp. 37-38. The legal issues of (1) when a claim arises for purposes of providing notice to a
city under ITCA and Section 50-219 and (2) whether notice of a claim against a city must be
provided to the city clerk or secretary are controlling questions of law as to which there is substantial
ground for difference of opinion. Given that the answer to these questions will significantly and
unmistakably impact the trial proceedings, an immediate appeal from the Order Denying the City's
Motion to Dismiss would materially advance the orderly and efficient resolution of this litigation.
Idaho Appellate Rule 12 gives the Court discretion to grant permission to appeal an
interlocutory order of a district court, "which is not otherwise appealable under these rules, but
which involves a controlling question of law as to which there is substantial grounds for difference
of opinion and in which an immediate appeal from the order ... may materially advance the orderly
resolution of the litigation." lei. The Idaho Supreme Court has stated that the intent of Rule 12 is to
provide an immediate appeal from an interlocutory order if there are substantial legal issues of great
:MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPEllATE RULE 12 - 2
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public interest or if there are legal questions of fIrst impression. Budd! v. Todd, 105 Idaho 2, 4, 665
P.2d 701, 703 (1983).
In this case, the standards set forth in Rule 12 are met. The Court's Order denying
Plaintiff's Motion to Dismiss involves: (1) controlling questions of law; (2) there is substantial
ground for difference of opinion as to the Court's Order; and (3) an appeal would materially
advance the orderly resolution of the litigation. In addition, both intents of the Rule, as stated by
the Supreme Court, will be served by an appeal at this juncture because legal questions of fIrst
impression are present, as are substantial issues of great public interest.
A. The Court's Order Involves Controlling Questions of Law.
In denying the City's motion, the Court held that (1) Petra's claims against the City did not
arise until the City denied Petra's request for a Change Order on February 24,2009 and (2) that the
notice provisions of Idaho Code § 50-219 and the ITCA were satisfIed with a letter to the City's
attorney and not the City Clerk or Secretary. GlYnn Affidavit, Ex. A. Both of these points of law are
controlling, and should either of them be reversed, Petra's counterclaims would be dismissed before
proceeding to trial.
B. There Are Substantial Grounds for Difference of Opinion as to the Court's Order.
and Whether Petra's Letter to the City's Attorney Was Sufficient to Meet the
Requirements of the ITCA and Section 50-219 Which Are Questions of First
Impression in Idaho.
SuffIce it to say, without repeating all of City's arguments set forth in its Memorandum in
Support, Reply Memorandum in Support of its Motion to Dismiss and at oral argument, substantial
grounds exist for a difference of opinion as to the Court's Order. In denying the City's Motion to
Dismiss, the Court specifIcally held that "[t]he cause of action didn't accrue fully until February 24,
2009 when the claim was denied." GlYnn Affidavit, Ex. A, September 27, 2010 Hearing Transcript p. 37.
"That is when Petra was reasonably put on notice that it had a claim." Id The Court further stated
that "[a]lthough the act specifIes that notice under the Tort Claim Act has to be given to the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 3
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secretary or clerk of the agency involved in this case, the entity, the city, was represented by counsel,
and notice was given to the city through their attorney of record on March 16, 2009." GlYnn
Affidavit, Ex. A, September 27,2010 Hearing Transmptpp. 37-38.
In making the above determinations, the Court disregarded Idaho case law on point and the
plain language of the ITCA supporting the opposite conclusion. Thus, in addition to the fact that
controlling authority exists supporting the City's position, an immediate appeal would also satisfy
one of the intents of Rule 12 because the Idaho Supreme Court has not yet addressed whether
notice to a city attorney satisfies the notice requirements of the ITCA.
1. For Purposes of the ITCA, a Claim Arises as soon as Petra Should
Have Reasonably Discovered its Claim Against the City.
Idaho Code § 6-906 requires that all claims against a political subdivision "shall be presented
to and fued with the clerk or secretary of the political subdivision within one hundred eighty (180)
days from the date the claim arose or reasonably should have been discovered, whichever is
later." !d. (emphasis added). "The statute does not begin running when a person fully understands
the mechanism of the injury and the government's role, but rather when he or she is aware of such
facts that would cause a reasonably prudent person to inquire further into the circumstances
surrounding the incident." Mallory v. Ciry ofMontpelier, 126 Idaho 446, 448, 885 P.2d 1162, 1164 (Ct.
App. 1994). "[I]t is clear that failure to comply with the notice requirement bars a suit regardless of
how legitimate it might be." Driggers v. Grqfe, 148 Idaho 295, 297, 221 P.2d 521, 523 (Ct. App. 2009).
It is evident from the record present in these proceedings that Petra knew, or reasonably
should have discovered, the existence of its claims against the City as early as January and as late as
July of 2007. Once again this Court must be mindful that Petra's claim for damages is premised
upon the increase in the cost of the Meridian City Hall Project Accordingly, as Petra's claim for
damages is premised upon the increase in cost, its claim for damages arose, or reasonably should
have been known, upon Petra's first notice of the fact that the cost of construction exceeded the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 4
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$12.2 Million identified in the CMA. As the Idaho Supreme Court recognized in Mitchell v. Bingham
Memorial Hosp., 130 Idaho 420, 423, 942 P.2d 544, 547 (1997), "a claimant is not required to know
all the facts and details of a claim because such a prerequisite would allow a claimant to delay
completion of their investigation before triggering the notice requirement." See also Magnuson
Properties Partnership v. City ofCoeur d'Alene, 138 Idaho 166, 59 P.3d 971 (2002) (stating that "the 180-
day notice period begins to run at the occurrence of a wrongful act, even if the extent of damages is
not known or is unpredictable at the time.").
As set forth in detail in the City's Memorandum in Support of Motion for Summary
Judgment fued on September 1, 2010, as early as January of 2007 Petra began representing to the
City that the estimated cost of construction was in excess of $12.2 Million ($16,867,220) and. more
importandy. represented that Petra's construction management fee would remain unchanged
regardless. (City's Memorandum in Support of Summary Judgment, pages 5-12)
Rather than present its claim for an increase in its construction management fee based on
the increase in cost at that time as required by the CMA's express terms as well as the ITCA, Petra
did nothing. A pattern of silence that it continued in the subsequent representations to the City
occurnng ill February, April, and July of 2007. For this reason, the importance of a timely
presentation of a claim, under either the ITCA or the CMA, is evident. Had Petra disclosed in
January of 2007, or at anytime thereafter through July 2007, that it would seek a construction
management fee in excess of that previously agreed, both parties would have been able to timely
address, and potentially resolve, at least one issue of the dispute between the parties that would
ultimately arise two years later.
As Petra righdy concedes, this is precisely the purpose to which the ITCA is aimed. (petra
Opposition to the City's Motion to Dismiss, page 10.) One of the primary purposes of the ITCA is
"to save needless expense and litigation by providing an opportunity for amicable resolution of the
J\1EMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 5
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differences between parties ... " Pounds v. Denison,_120 Idaho 425, 426-27, 816 P.2d 982, 983-84
(1991). Petra failed to present a proper and timely notice to the City at a time when it knew, or
should have reasonably discovered, it believed it had a claim against the City for an increase in the
construction management fee given the increased estimated costs of construction that it was actively
generating. Therefore, a controlling question of law exists whether Petra's claims arose before
receiving a denial of its requested change order by the City.
2. Notice of a Claim for Purpose of the ITCA is Required to be Given to
the Clerk or Secretary for the Political Subdivision.
In the event that Petra is not deemed to have discovered its claim against the City until
February 24,2009, Petra still failed to provide notice as required by the ITCA.
Idaho Code § 6-906 states:
All claims against a political subdivision [subdivision] arising under the provisions of
this act and all claims against an employee of a political subdivision for any act or
omission of the employee within the course or scope of his employment shall be
presented to and filed with the clerk or secretary of the political subdivision
within one hundred eighty (180) days from the date the claim arose or reasonably
should have been discovered, whichever is later.
Id. (emphasis added). Contrary to the plain language of Section 6-906, Petra failed to provide notice
the City Clerk or Secretary. "If the statutory language is unambiguous, we merely apply the statute
as written." Lopez v. State, 136 Idaho 174, 178,30 P.3d 952, 956 (2001).
Interpretation of a statute by the Idaho judiciary can involve textual and contextual
analysis, both of which are guided by a series of long-held maxims. We begin with
examination of the literal words of the statute. If we conclude that this language is
clear and unambiguous, we will simply apply the statute as written.
State v. Folsom, 139 Idaho 627, 630, 84 P.3d 563,566 (Ct. App. 2003).
Again, "the literal words of the statute provide the best guide to legislative intent, and
therefore, the interpretation of a statute must begin with the literal words of the statute." State v.
Doe, 147 Idaho 362, 328, 208 P.3d 730, 732 (2009). "The Court gives the words of a statute their
plain, usual, and ordinary meaning." Id.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 6
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Here, the statute requires that notice of a claim against a political subdivision, a municipality
in this case, must be fued with the "clerk or secretary of the political subdivision" I.e. § 6-906.
That language is not ambiguous or confusing. Moreover, the authority is clear that the literal words
in the statute provide the best guide when applying and interpreting any given statute. Section 6-906
does not state any representative or employee of the political subdivision, it states the clerk or
secretary. If the legislature had intended for the notice to be effective when given to any employee,
representative, agent or attorney for the political subdivision, "the statute could easily have been
worded to accomplish that purpose." See Jacobsen v. City of Rathdrum, 115 Idaho 266, 766 P.2d 736
(1988); see also State v. Hage17J1an Water Right Owners, Inc., 130 Idaho 727, 947 P.2d 400 (1997).
"[I]t is clear that failure to comply with the notice requirement bars a suit regardless of how
legitimate it might be." Driggers v. Grafe, 148 Idaho 295, 297, 221 P.2d 521, 523 (Ct. App. 2009).
Petra admits that it did not provide notice to the City Clerk or Secretary. Instead, Petra provided an
untimely letter regarding mediation to the City Attorney. Clearly, this action does not meet the
requirements of the ITCA, as established by the literal words chosen by the legislature. Therefore, a
controlling question of law exists whether a party can deliver notice to the attorney for a political
subdivision, which is also a matter of first impression in Idaho.
C. An Immediate Appeal Will Advance the Orderly Resolution of This Litigation. and
and the Controlling Questions of Law at Issue Are of Great Public Interest.
Given the fact that should either of the Court's rulings on the controlling questions of law
be reversed the result will necessarily affect the orderly resolution of this ligation, allowing Petra's
counterclaims to proceed unnecessarily to trial will significandy impact the outcome, length, and
expense of the pending litigation and upcoming trial.
In addition, to satisfying the third requirement of promoting the orderly resolution of the
litigation, an immediate appeal will also meet the intent of Rule 12 because these issues involve a
great public interest by potentially saving the taxpayers of the City of Meridian the additional time
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 7
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and expense of a longer and more complicated trial. In addition, both Petra and the City will have
many employees spending time in trial, which time could be significandy less if Petra's counterclaims
are deemed to be barred. Thus, in this case, an appeal concerning the controlling questions of law
will determine whether Petra's counterclaims proceed to trial, which determination will necessary
affect both a great public interest and the orderly resolution of this litigation.
III. CONCLUSION
For the reasons set forth above, the City respectfully request that this Court grant it
permission to appeal the Order denying the City's Motion to Dismiss Petra's Counterclaim to the
Idaho Supreme Court.
DATED this -/!!i.- day of October, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this -t!i-day of October, 2010, a true and correct copy of
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
NOTICE OF HEARING RE:
PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL
FROM AN INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
PLEASE TAKE NOTICE, That the undersigned, attorneys for the City of Meridian,
("Meridian"), the Plaintiff in the above-entitled matter, will bring before the Honorable Ronald J.
Wilper of the above-entitled Court, for hearing at the Ada County Courthouse, 200 West Front
Street, Boise, Idaho 83702, on Monday, the 15th day of November, 2010, at the hour of 11:00 a.m. or
as soon thereafter as counsel can be heard, Plaintiff's Motion for Order Approving Permission to
Appeal from an Interlocutory Order Pursuant to Idaho Appellate Rule 12.
NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO APPEAL
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DATED this 20th day of October, 2010.
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J. DAVID NAVARRO, Clerk
By CARLY LATIMORE
DEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN ~ND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE OF TAKING AUDIO-VIDEO
DEPOSITION DUCES TECUM OF
THOMAS J. SOUTH
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUMOF THOMAS J. SOUTH Page 1
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Thomas J. South, on Thursday the llthday of November, 2010, beginning at the hour of
9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed. The deposition will be before a Notary Public
and Court Reporter for the State of Idaho who will simultaneously make a stenographic record
and which will be recorded by audio-video means, at which time and place you are notified to
appear and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents l provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering of your opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
ofevery kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, ofany employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.





             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   
            
 
  
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: October 20, 2010.
NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF THOMAS J. SOUTH Page 4
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I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for DefendantlCounterciaimant, Petra Incorporated
OCT 20 2010
J. DAVID NAVARRO. Clerk
By eARLY LATIMORE
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING OF
THE AUDIO-VIDEO DEPOSITION OF
THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P.
30(b)(4) AND 30(b)(6) - CLAIMS
OTHER THAN DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
.THROUGH ITS ATTORNEYS OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO LR.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGESPage I
622055_4 006624
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oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Theodore W. Baird, Jr. ("Baird"), the person designated by the City of Meridian ("Meridian"
or "City") as the most knowledgeable regarding the allegations by the City set forth in
paragraphs 4 through 21 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 4 through 19,23,26 through 28,31 through 37, 40 through 47,50 through 52, and 55
of the City's proposed First Amended Complaint. According to the City's designation, Baird is
the person most knowledgeable regarding: (1) the facts the City claims support Petra's alleged
breach of contract, (2) the facts the City claims support Petra's alleged breach of the covenant of
good faith and fair dealing, (3) the facts the City claims support Petra's alleged unjust
enrichment, (4) the facts the City claims support Petra's alleged fraud and fraud in the
inducement, (5) the facts the City claims support Petra's alleged constructive fraud, (6) the facts
the City claims support Petra's alleged gross negligence, and (7) the facts the City claims support
Petra's alleged oppressive, malicious, fraudulent or outrageous conduct.
The primary objective of the Rule 30(b)(6) deposition is to inquire of Baird who may
testify regarding the foregoing matters at trial.
The deposition will be taken on Friday, November 5, 2010, beginning at the hour of
9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed.
The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGESPage 2
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means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires Baird to produce and make available for inspection and copying at the deposition all
documents supporting the City ofMeridian's claims described above.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
the deposition or an employee of Cosho Humphrey, LLP may operate the audio-video
equipment.
DATED: October 20, 2010.
THOMASG. W
Attorneys for Pe
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN DAMAGESPage 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of
the within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served
upon:
Kim J. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508











IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING OF
THE AUDIO-VIDEO DEPOSITION OF
THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P.
30(b)(4) AND 30(b)(6) - DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEYS OF RECORD
YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO LR.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 1
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oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Steven J. Amento ("Amento"), the person designated by the City of Meridian ("Meridian" or
"City") as the most knowledgeable regarding the damages that the City has allegedly suffered as
claimed in paragraph 22 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 20, 24, 38, 48, 53, and 55 of the City's proposed First Amended Complaint.
According to the City's designation, Amento is the person most knowledgeable regarding: (1)
each element of damage, (2) the amount of damage arising with respect to each element, (3) the
method of calculating the amount of damage arising with respect to each element, (4) the
assumptions underlying the calculation of the amount of damage arising with respect to each
element, and (5) the cause or causes of the damage arising with respect to each element. Further,
according to the City, Amento is the most knowledgeable person regarding the unjust enrichment
claim set forth in paragraph 29 of the City's proposed First Amended Complaint, including (1)
each element of unjust enrichment, (2) the amount of unjust enrichment arising with respect to
each element, (3) the method of calculating the amount of unjust enrichment arising with respect
to each element, (4) the assumptions underlying the calculation of the amount of unjust
enrichment arising with respect to each element, and (5) the cause or causes of the unjust
enrichment arising with respect to each element. The primary objective of the Rule 30(b)(6)
deposition is to inquire ofAmento who may testify regarding the foregoing matters at trial.
The deposition will be taken on Thursday, November 4, 2010 beginning at the hour of
9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed.
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page 2
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The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires Amento to produce and make available for inspection and copying at the deposition all
documents supporting the City of Meridian's claims ofdamages and unjust enrichment.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
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I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of the
within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served upon:
Kim J. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING
AUDIO-VIDEO DEPOSITION DUCES
TECUM OF MIKE SIMMONDS
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEY OF RECORD
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF
MIKE SIMMONDS Page 1
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Mike Simmonds, on Wednesday the 27th day of October 2010, beginning at the hour of
9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed. The deposition will be before a Notary Public
and Court Reporter for the State of Idaho who will simultaneously make a stenographic record
and which will be recorded by audio-video means, at which time and place you are notified to
appear and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
I. All documents I provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF
MIKE SIMMONDS Page 2
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3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF
MIKE SIMMONDS Page 3
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12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: October 20, 2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF
MIKE SIMMONDS Page 4
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of the
within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Leo Geiss, on Thursday the 28th day of October 2010, beginning at the hour of 11:00 a.m.,
at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701, and
continuing thereafter until completed. The deposition will be before a Notary Public and Court
Reporter for the State of Idaho who will simultaneously make a stenographic record and which
will be recorded by audio-video means, at which time and place you are notified to appear and
take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents I provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF LEO GEISS Page 2
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3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUMOF LEO GEISS Page 3
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12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: October 20,2010.
AMENDED NOTICE OF TAKING AUDIO VIDEO DEPOSITION DUCES TECUM OF LEO GEISS Page 4
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the continued
testimony, upon oral examination pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules of
Civil Procedure, of Laura Knothe, on Wednesday the 3rd day of November, 2010, beginning
at the hour of 1:00 p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790,
Boise, Idaho 83701, and continuing thereafter until completed. The deposition will be before a
Notary Public and Court Reporter for the State of Idaho who will simultaneously make a
stenographic record and which will be recorded by audio-video means, at which time and place
you are notified to appear and take such part in said examination as shall be deemed just and
proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires the deponent to produce and make available for inspection and/or copying at his
deposition the following documents:
1. All documents I provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
OF LAURA KNOTHE Page 2
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2. All documents utilized by you in the rendering ofyour opinion in this matter;
3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation ofany opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
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10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. Copies of all drafts ofyour July 6, 2010 affidavit;
16. All agreements entered into between the City of Meridian and you related to this
matter; and
17. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: October 20,2010.
AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES TECUM
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day of October, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Ru1es 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Neil Anderson, on Monday the 25th day of October 2010, beginning at the hour of 1:00
p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter ofthis litigation.
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3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation ofany opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable ofholding a legal or beneficial
interest in property.





             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   




12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent of yours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(I) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: October 21,2010.
OMASG.WA R
Attorney for Petra ncorporated





       
        
              
        
               
  
              
               
                   
 
             
     
          
   





I HEREBY CERTIFY That on the 21 st day of October, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Daniel Glynn
Trout Jones Gledhill Fuhrman, P.A.
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SECOND AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES
TECUM
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the continued
testimony, upon oral examination pursuant to Rules 30(b)(1) and 30(b)(4) of the Idaho Rules of
Civil Procedure, of Laura Knothe, on Friday the 5th day of November, 2010, beginning at the
hour of 9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise,
Idaho 83701, and continuing thereafter until completed. The deposition will be before a Notary
Public and Court Reporter for the State of Idaho who will simultaneously make a stenographic
record and which will be recorded by audio-video means, at which time and place you are
notified to appear and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires the deponent to produce and make available for inspection and/or copying at his
deposition the following documents:
1. All documents l provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
1 "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
SECOND AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES
TECUM
OF LAURA KNOTHE Page 2
618569 3 006653
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2. All documents utilized by you in the rendering ofyour opinion in this matter;
3. Your personal notes, including in electronic and all other forms, regarding this
matter;
4. Personal notes, including in electronic and all other forms, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other form, regarding this
matter;
6. Work notes, including electronic and any other form, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation of your opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
3 The tenns "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The tenn "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.
SECOND AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES
TECUM
OF LAURA KNOTHE Page 3
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10. All communications between any employee or agent of you and any employee of
the City ofMeridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. Copies of all drafts of your July 6, 2010 affidavit;
16. All agreements entered into between the City of Meridian and you related to this
matter; and
17. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy of each DVD.
DATED: October 21,2010.
SECOND AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES
TECUM
OF LAURA KNOTHE Page 4
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I HEREBY CERTIFY That on the 21st day of October, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.












SECOND AMENDED NOTICE OF TAKING THE CONTINUED AUDIO VIDEO DEPOSITION DUCES
TECUM
OF LAURA KNOTHE Page 5
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rilles 30(b)(1) and 30(b)(4) of the Idaho Rules of Civil Procedure,
of Jason Neidigh, on Monday the 25th day of October 2010, beginning at the hour of 9:00
a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho 83701,
and continuing thereafter until completed. The deposition will be before a Notary Public and
Court Reporter for the State of Idaho who will simultaneously make a stenographic record and
which will be recorded by audio-video means, at which time and place you are notified to appear
and take such part in said examination as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, Petra requires the deponent to produce and make
available for inspection and/or copying at his deposition the following documents:
1. All documents1 provided to you from the City of Meridian or from the offices of
Trout Jones Gledhill Fuhrman Gourley, P.A. ("Trout Jones") for this matter;2
2. All documents utilized by you in the rendering ofyour opinion in this matter;
I "Documents" means the original, all copies and drafts of papers and writing of every kinds, description and form,
whether handwritten or typed, CDs, DVDs, records and data of every kind, description and form, an all photographs
of every kind, and including without limiting the generality of the foregoing, the following: correspondence, letters,
notes, e-mails, computer files, memorandum reports, notebooks, binders, drawings, studies, analyses and drafts,
diaries and diary entries, calendars, date books, appointment books, day-timers, desk calendars, intra- or inter-office
communications, memoranda, reports, minutes, bulletins, circulars, pamphlets, telegrams, instructions, work
assignments, messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, job or transaction files, books of account, ledgers, invoices, charge slips, working papers,
graphs, charts, evaluation or appraisal reports, contracts, agreements, assignments, instruments, opinions, official
statements, certificates, licenses, summaries, audio video or sound recordings, cassette tapes, video recorded
electronic or laser recorded, or photographed information. Documents are to be taken as including all attachments,
enclosures and other documents that are attached to, relate to or refer to such documents.
2 "This matter" references the new Meridian City Hall Project, which is the subject matter of this litigation.
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3. Your personal notes, including in electronic and all other fonns, regarding this
matter;
4. Personal notes, including in electronic and all other fonns, of any employee,
consultant or agent assisting you in this matter;3
5. Your work notes, including in electronic and any other fonn, regarding this
matter;
6. Work notes, including electronic and any other fonn, of any employee, consultant
or agent assisting you in this matter;
7. Meeting notes regarding this matter;
8. Calendars4 appointments of you and any employee, consultant or agent who
assisted in you in preparation ofyour opinion in this matter;5
9. All communications6 between you and any employee, consultant or agent of you
and any person related to this matter7;
10. All communications between any employee or agent of you and any employee of
the City of Meridian and any employee of Trout Jones.
11. All recordings, either voice or video, related to this matter.
3 The terms "employee, consultant and agent" reference any employee, consultant or agent assisting in any way with
your investigation, analysis and preparation of any opinion rendered by you regarding this matter.
4 Calendars include, but are not limited to, desk calendars, electronically maintained calendars, appointment books,
day-timers.
5 This request is specific for the calendar appointments related to this matter.
6 "Communications" mean any and all written or oral communications, including but not limited to inter- or -intra-
office communications, all memoranda, reports, minutes, email correspondence, letters, facsimiles, recorded
telephone conversations, notes taken during telephone conversations, notes taken during any interviews or meetings.
7 "Person" means a natural person, or an entity, including but not limited to partnerships, limited liability companies,
corporations, and trusts. The term "person" includes any individual or entity capable of holding a legal or beneficial
interest in property.





             
 
             
        
             
 
             
       
      
            
           
             
       
              
          
           
                  
              
               
 
             
                
           
              
                  
                  
   




12. All photographs related to this matter;
13. All billing records related to this matter;
14. All draft memos, reports, and other documents, prepared by you or any employee,
consultant, or agent ofyours regarding this matter;
15. All agreements entered into between the City of Meridian and you related to this
matter; and
16. All agreements entered into between you and Trout Jones related to this matter.
This deposition will be taken pursuant to Rules 30(b)(l) and 30(b)(4) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter, and pursuant to the
following:
1. The attorney taking the deposition and/or an employee of Cosho Humphrey, LLP
will operate the audio-video equipment.
2. Parties will be provided a copy ofeach DVD.
DATED: October 21,2010.
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I HEREBY CERTIFY That on the 21st day of October, 2010, a true and correct copy of
the within and foregoing document was served upon in the manner specified:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.
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DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
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SECOND AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rilles 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Theodore W. Baird, Jr. ("Baird"), the person designated by the City of Meridian ("Meridian"
or "City") as the most knowledgeable regarding the allegations by the City set forth in
paragraphs 4 through 21 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 4 through 19, 23,26 through 28, 31 through 37, 40 through 47, 50 through 52, and 55
of the City's proposed First Amended Complaint. According to the City's designation, Baird is
the person most knowledgeable regarding: (1) the facts the City claims support Petra's alleged
breach of contract, (2) the facts the City claims support Petra's alleged breach of the covenant of
good faith and fair dealing, (3) the facts the City claims support Petra's alleged unjust
enrichment, (4) the facts the City claims support Petra's alleged fraud and fraud in the
inducement, (5) the facts the City claims support Petra's alleged constructive fraud, (6) the facts
the City claims support Petra's alleged gross negligence, and (7) the facts the City claims support
Petra's alleged oppressive, malicious, fraudulent or outrageous conduct.
The primary objective of the Rule 30(b)(6) deposition is to inquire of Baird who may
testify regarding the foregoing matters at trial.
The deposition will be taken on Wednesday, November 3,2010, beginning at the hour
of 12:00 p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed.
SECOND AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - CLAIMS OTHER THAN
DAMAGES Page 2
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The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires Baird to produce and make available for inspection and copying at the deposition all
documents supporting the City ofMeridian's claims described above.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
of Civil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
the deposition or an employee of Cosho Humphrey, LLP may operate the audio-video
equipment.
DATED: October 21,2010.
SECOND AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.R.C.P. 30(bX4) AND 30(b)(6) - CLAIMS OTHER THAN
DAMAGES Page 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day of October, 2010, a true and correct copy of
the within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served
upon:
Kim J. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.











SECOND AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.RC.P. 30(b)(4) AND 30(b)(6)-CLAIMS OTHER THAN
DAMAGES Page 4
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******









County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED OCTOBER 21, 2010 IN SUPPORT
OF OPPOSITION TO CITY'S MOTION
FOR ORDER APPROVING PERMISSION
TO APPEAL FROM AN
INTERLOCUTORY ORDER PURSUANT
TO IDAHO APPELLATE RULE 12
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:
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1. I am one of the attorneys of record for the Defendant/Counterclaimant, Petra
Incorporated ("Petra"), in the above-entitled action and I make this affidavit based on my own
personal knowledge of the facts set forth herein.
2. I submit this affidavit in support of Petra's Opposition to the City's Motion for
Order Approving Permission to Appeal from an Interlocutory Order Pursuant to Idaho
Appellate Rule 12.
3. In the course of this litigation, the City has produced tens of thousands of
documents, including emails between the City's representatives and Petra's representatives,
created during the construction of the Meridian City Hall.
4. Attached as Exhibit A is a copy of an email exchange between the City's
authorized representative, Keith Watts, and Wes Bettis of Petra. This email exchange was
March 31, 2016.
SUBSCRIBED AND SWORN to be
and correct copy is accurately reproduced here.
produced by the City during litigation, is Bates numbered CMOI2798-CMOI2799, and a true
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 21 st day of October, 2010, a true and correct copy of the
within and foregoing document was served upon:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.















   
                   
       
    
   
     
      
   






















Good idea on the 2nd one. I will look at Will & Ted's schedule to schedule a meeting and get back








From: Wesley Bettis Jr. [mai1to:wbettis@petrainc.net]
Sent: Wednesday, September OS, 2007 9:52 AM
To: Keith Watts
Subject: RE: City Hall
Ours is not to question why merely to march on and do or die, right. We will keep submitting ideas
and let the Committee and the Council address them accordingly. The next major hurdle is the Plaza
and where that comes in price wise.
Any thought on a meeting for the Change Order Request for the CM fee on the Contaminated Soils? I
have an informal COR for you to review on the change in project complexity from a $12.2 Million
80,000 SF to $19.9 Million 100,000 SF project, but thought I would hold off formal submittal until
the Plaza is bid and the final base contract value is determined so that everything stays current
and we do not create an image of "nickel and dime-ing" the project. wwb
From: Keith Watts [mailto:wattsk@meridiancity.org]
Sent: Wednesday, September OS, 2007 9:45 AM
To: Wesley Bettis Jr.
Subject: RE: City Hall
I agree and re-engineering was my term. I simply meant if you find was to save by giving the same








From: Wesley Bettis Jr. [mailto:wbettis@petrainc.net]
Sent: Wednesday, September OS, 2007 9:43 AM
To: Keith Watts
Subject: RE: City Hall
Re-engineering what? It is a little late to look at re-engineering structural, mechanical and
electrical systems, given the Council mandate to go for LEED Silver Certification. Sorry, just
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got, shot down because it messed up the roof line.
We could have saved quite a bit of money by going to a traditional design, no access floor,
traditional box car roof top units and just meet the minimum ICC Energy codes and do all the
utilities above the ceilings, but I think we are just a little bit pregnant to be making those
changes now. wwb
From: Keith Watts [mailto:wattsk@meridiancity.org]
Sent: Wednesday, September OS, 2007 9:29 AM
To: Wesley Bettis Jr.
Subject: RE: City Hall
I will inquire about the wire partitions and I need to review the minutes as well for further
direction. The feeling was not to lessen the building by eliminating items. Re-engineering would








From: Wesley Bettis Jr. [mailto:wbettis@petrainc.net]
Sent: Wednesday, September OS, 2007 9:08 AM
To: Keith Watts
Subject: RE: City Hall
Does this mean the with or without the wire partitions? Anything else from the VE sheet or will
this be in the minutes? wwb
From: Keith Watts [mailto:wattsk@meridiancity.org]
Sent: Wednesday, September OS, 2007 8:54 AM
To: Wesley Bettis Jr.; Gene Bennett
Cc: Adam Johnson
Subject: City Hall
I got to go to Council last night and talk about the Change Orders. During discussion Council
agreed to finish the entire building. That is not leave any areas unfinished. This is to be
Petra's official notice of that decision and to move forward accordingly. Council will be receptive
to any significant cost savings but leaving the building unfinished is off the table. I will
e-mail you the minutes from the meeting as soon as they are available.
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• By A. GARDEN
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA, INCORPORATED, an Idaho
Corporation,
Defendant/Counterclaimant
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PETRA'S OPPOSITION TO CITY'S
MOTION FOR ORDER APPROVING
PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER PURSUANT
TO IDAHO APPELLATE RULE 12
The above-named Defendant/Counterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP
submits this memorandum in opposition to the City's Motion for an Order Approving Permission
to Appeal from an Interlocutory Order Pursuant to Idaho Appellate Rule 12.
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S
MOTION FOR ORDER APPROVING PERMISSION TO APPEAL FROM
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The City's request for an order approving a permissive appeal fails to meet the criteria of
Idaho Appellate Rule 12. First, the legal issue implicated by the City's Motion to Dismiss is not
one of first impression. On the contrary, the City's Motion involved a straightforward
application of existing law. There are no substantial grounds for differing opinions on this legal
issue. Second, the notice provisions of I.e. § 50-219 and the Idaho Tort Claims Act (ITCA) do
not control the outcome of this case. Allowing an appeal now would not "materially advance the
orderly resolution of the litigation," but would lead to piece-meal litigation as a second appeal
would certainly occur. If Petra successfully defends the City's claims at trial and prevails on its
counterclaims, the City will have the opportunity to appeal the Court's decision regarding the
!TCA. And most fundamentally, the Court correctly found that Petra complied with I.C. § 50-
219 and the notice provisions of the !TCA. The City was fully apprised of Petra's claims within
180 days of their accrual.
In short, the City's Motion is unsupported by the plain language of I.A.R. 12 and the
relevant case law. The Court correctly held that Petra complied with I.e. § 50-219 and the
!TCA. Petra requests that the Court enter an order denying the City's Motion.
2. Background
This case arises out of work Petra performed as the construction manager on the
development and construction of the Meridian City Hall and the City's failure to pay Petra all of
the money to which it is entitled. The City hired Petra as the construction manager not-at-risk in
August of 2006, representing to Petra that the maximum price of the project was $12,200,000.
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By April 2008, Meridian had substantially expanded the original project to a 104,000 square foot
LEED-certified three-story building with a full basement ("Project"). The City signed prime
contracts and issued purchase and work orders for the Project totaling more than $21,700,000.
As a result of the significant changes to the Original Project, including, but not limited to
an increase in size by 30%, enhancement of quality and complexity, Owner's schedule (i.e., fast-
track construction), and increased cost, Petra's work as the construction manager was
substantially increased. As a result, Petra is entitled to an equitable adjustment of the
construction management fee ("CM fee"). The original CM fee was fixed at $574,000 (4.7% of
the $12.2 million project budget). By its Change Order No.2, Petra seeks an additional CM fee
of $386,392 under Section 7 of the Construction Management Agreement ("CMA"), and
$136,197 in additional reimbursable expenses under Section 6.2.2 of the CMA.
Rather than address the substance of the issue, the City seeks to dismiss Petra's
counterclaim for an equitable adjustment in its CM fee based on lack of notice. One month after
brushing aside Petra's initial request for mediation of the claim, and two months after denying
Petra's request for an equitable adjustment of its CM fee, the City sued Petra. Sixteen months
after filing the lawsuit, the City initiated its argument that it never received timely notice of
Petra's claims. The Court correctly denied the City's Motion to Dismiss under the ITCA. The
City's Motion for Summary Judgment, premised on a similar argument, remains under
advisement.
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3. Law and Argument
3.1 The City's request for an order approving an interlocutory appeal
does not satisfy the requirements of Idaho Appellate Rule 12 and
should be denied.
The City's request for an order approving permission to appeal this Court's denial of its
Motion to Dismiss (lTCA) fails to meet the criteria of Idaho Appellate Rule 12. A permissive
appeal may be accepted from an interlocutory order or judgment of the district court if it
"involves a controlling question of law as to which there is substantial grounds for difference of
opinion and in which an immediate appeal from the order or decree may materially advance the
orderly resolution of the litigation." I.A.R. 12. Permissive appeals are only accepted by the
Supreme Court in the "most exceptional cases." Aardema v. Us. Dairy Systems, Inc., 147 Idaho
785, 789, 215 P.3d 505, 509 (2009) (accepting a permissive appeal because of "confusion
regarding the economic loss rule"). The Supreme Court accepts permissive appeals with the
"intent to resolve 'substantial legal issues of great public interest or legal issues of first
impression.'" Id. (quoting Budell v. Todd, 105 Idaho 2, 4, 665 P.2d 701, 703 (1983)).
First, as further explained below, this Court's holding is consistent with well-established
Idaho law addressing substantial compliance with the notice provisions of the !TCA. See Cox v.
City of Sandpoint, 140 Idaho 127, 131, 90 P.3d 352, 356 (2003). Contrary to the City's
argument, this is not a case of first impression or one involving a "substantial legal issue of great
public interest." In fact, the City is attempting to have it both ways. On the one hand, the City
argues this Court "disregarded Idaho case law on point and the plain language of the ITCA
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supporting the opposite conclusion.") In the very next sentence, the City states "an immediate
appeal would also satisfy one of the intents of Rule 12 because the Idaho Supreme Court has not
yet addressed whether notice to a city attorney satisfies the notice requirements of the ITCA.,,2
Besides being inconsistent, the City is incorrect. Every case has different facts. That does not
make each case one of first impression. The Court's ruling was a straightforward application of
existing case law. 3 There are dozens of cases discussing compliance with the notice
requirements of the ITCA. The parties here obviously hold differing opinions on the issue, as is
true in every case. But I.A.R. 12 is reserved for the "most exceptional cases." Aardema, 147
Idaho at 789, 215 P.3d at 509. Under the City's reasoning, almost every interlocutory order
would be appealable.
Second, Budell v. Todd is dispositive. 105 Idaho 2, 665 P.2d 701 (1983). Under the
reasoning of Budell, the City's request for an interlocutory appeal in this case should not be
approved as it would not "advance the orderly resolution of the litigation." I.A.R. 12. Under
Budell, one factor in accepting a permissive appeal under I.A.R. 12 is the "likelihood or
possibility of another appeal after judgment is entered by the district court." 105 Idaho at 4, 665
P.2d at 703. In Budell, the Court rejected a permissive appeal due in part to the possibility the
case would come before it again on appeal. Id.
1 Memorandum in Support of Plaintiff's Motion for Order Approving Permission to Appeal from an Interlocutory
Order Pursuant to Idaho Appel/ate Rule 12, at 4.
2 Id
3 Petra made a number of alternative arguments in addition to its primaI)' argument that the March 16, 2009 letter
complied with the ITCA and that the claim accrued when the City denied Petra's Change Order. These arguments
include that Petra's claims are equitable in nature and not damage claims and that the notice provisions of the ITCA
should not apply to counterclaims. Petra understands the Court's ruling as being grounded in the finding that Petra
complied with the ITCA.
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Here, if the Supreme Court hears the requested interlocutory appeal and affirms this
Court's ruling, the case will remain on for trial, after which another appeal is highly likely. And,
in the unlikely event the Supreme Court accepts the appeal and reverses this Court, the ruling
would not terminate the case. The City's claims would remain alive and Petra intends to
vigorously defend the case at trial. No matter who prevails at trial, the likelihood of another
appeal in this case is extremely high. Furthermore, as the case stands today, if Petra successfully
defends against the City's claims at trial and prevails on its counterclaims, the City will have the
opportunity to appeal the Court's decision on the applicability of the ITCA. In sum, an appeal at
this juncture will accomplish the exact opposite of "advanc[ing] the orderly resolution of the
litigation" and would result in piece-meal litigation, a result the Supreme Court has repeatedly
rejected in varying contexts. See e.g., Losser v. Bradstreet, 145 Idaho 670, 674, 183 P.3d 758,
762 (2008); Mortimer v. Rivera Apartments, 122 Idaho 839, 842, 840 P.2d 383, 386 (1992);
Long v. Goodyear Tire Rubber Co., 100 Idaho 183, 184, 595 P.2d 717, 718 (1979).
Additionally, a permissive appeal will almost certainly increase the litigation costs of both
parties and create an even greater burden on the courts.
Therefore, because the City has failed to meet the criteria of I.A.R. 12, the Court should
enter an order disapproving of a permissive appeal.
3.2 The Court correctly held that Petra's claim accrued when the City
denied Petra's request for an equitable adjustment in its eM fee.
The City continues to demonstrate its flawed understanding of I.C. § 50-219 and the
ITCA by confusing the meaning of "claim" under the statute. Petra submits there are no
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substantial grounds for a difference of opinion on this legal issue. The notice requirement of the
ITCA is intended to give pre-litigation notice to governmental entities. See Cox v. City of
Sandpoint, 140 Idaho 127, 131-32,90 P.3d 352, 356-57 (2003). The notice requirements of the
ITCA exist in order to promote resolution of disputes without "needless expense and litigation."
Pounds v. Denison, 120 Idaho 425, 426, 816 P.2d 982 (1991). The "180-day notice period
begins to run at the occurrence of a wrongful act, even if the extent of damages is not known or
is unpredictable at the time." Magnuson Properties Partnership v. City of Coeur d'Alene, 138
Idaho 166, 169,59 P.3d 971, 974 (2002) (emphasis added).
The notice provisions of the ITCA do not govern the normal operation of contract
provisions like the equitable adjustment term found in Section 7 of the CMA or a routine change
order in the construction context. Simply requesting a party to perform its contractual
obligations does not trigger the 180-day notice requirement. For example, if the City's position
were correct, every contractor working on a project for a municipality would have to file a
formal notice of claim alongside every change order. Anticipating and asserting a potential legal
"claim" for breach of contract at every tum is not the policy goal I.e. § 50-219 and the ITCA
were intended to implement. The City's continuing and repeated attempt to conflate a change
order with an ITCA "claim" is wrong.
The facts of Magnuson Properties Partnership v. City ofCoeur d'Alene, 138 Idaho 166,
59 P.3d 971 (2002), demonstrate the City's flawed reasoning. In Magnuson, the plaintiff, a
developer, alleged the defendant City agreed to reimburse the plaintiff for the cost of extending a
sewer line. 138 Idaho at 168, 59 P.3d at 973. After the oral contract was allegedly made, the
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S
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plaintiff ordered a contractor to do the work. Id. On May 10, 1996 the plaintiffs contractor
submitted its costs to the plaintiff, who then turned to the City for reimbursement under the terms
of the alleged oral agreement. Id. In a letter dated August 13, 1996, the City denied the request
for reimbursement and denied the existence of the oral contract. Id. The plaintiff then filed a
notice of claim on February 18, 1997 and filed suit nearly two years later. Id.
The Idaho Supreme Court considered the date the claim accrued to be the date the
plaintiff received the letter, August 15, 1996, 189 days before he filed his notice of claim. Id. at
170, 59 P.3d at 974. The Court stated "As of August 15, 1996, a reasonable and prudent person
would have knowledge of facts of a wrongful act, i.e., the City's denial of and/or breach of
the alleged contract. Therefore, the 180-day notice period began on August 15, 1996, and
Magnuson failed to provide timely notice of its claim." Id. (emphasis added).
Under the City's reasoning, the plaintiff in Magnuson should have filed a notice of claim
immediately upon ordering the sewer extension work. At that time, the plaintiff would certainly
have known that he would eventually seek reimbursement from the City at some future date.
The folly of this approach is apparent. The ITCA only applies in the context of disputes. It does
not apply when parties are simply acting under the terms of a contract and seeking the
performance of contractual obligations. When the City in Magnuson denied the plaintiffs
request for reimbursement, the claim accrued. The same result adheres in this case. This Court
correctly held Petra's claim accrued no sooner than February 24,2009. That was when the City
denied Petra's requests for an equitable adjustment in its CM fee and for additional
reimbursables. That was the wrongful act in this case - the breach of contract.
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Additionally, the City's own conduct during the construction of the Project demonstrates
the defect in its argument. To give just one example, on September 5, 2007, during project
construction, Wes Bettis of Petra emailed Keith Watts, the City authorized representative, about
Petra's intent to seek a CM fee increase.4 Bettis wrote:
Any thought on a meeting for the Change Order Request for the CM fee on the
Contaminated Soils? I have an informal COR [change order request] for you to
review on the change in the project complexity from a $12.2 million 80,000 SF to a
$19.9 Million 100000 SF project, but thought I would hold off formal submittal until the
Plaza is bid and the final base contract value is determined so that everything stays
current and we do not create an image of 'nickel and dime-ing' the project.5
Keith Watts responded "Good idea on the 2nd one" referring to Change Order No. 2.6
This email not only demonstrates the parties' course of conduct in dealing with Petra's CM fee,7
it shows how these things are viewed in the construction world. Although the City's litigation
position is that an ITCA notice of claim should have been filed the moment the project appeared
to be growing in size and complexity, this is belied by the parties own conduct. In the above
email, the City's authorized representative encourages Petra to hold off on formally requesting
an adjustment in its CM fee. This email exchange shows that a change order is not a "claim"
under the ITCA.8 A change order for an equitable adjustment is a contractual mechanism to
4 Affidavit of Thomas G. Walker, dated October 21, 2010, filed in support of Petra's Opposition to the City's
Motion for Order Approving Permission to Appeal from an Interlocutory Order Pursuant to Idaho Appellate Rule
12, at Exh. A.
5 I d. (emphasis added).
6Id.
7 Petra submits this email demonstrates the inherent flaws in the City's Motion for Summary Judgment regarding
lack of notice under the CMA.
8 It also demonstrates that Petra complied with the CMA in its handling of Change Order No.2, fully disclosed its
intent to seek a CM fee increase, and in fact acted at the City's direction in handling its request. The email exchange
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address Petra's entitlement to additional money. As the Court correctly held, a change order
does not become a claim under the ITCA unless and until it is denied in breach of the CMA
Lastly, contrary to the City's repeated claims, the record is clear that Petra disclosed its
intent to seek an equitable adjustment at the appropriate time and consistent with its contractual
obligations. It was perfectly reasonable for Petra to wait until August, 2007 to list its CM fee
request in a cost estimate or budget because, as Gene Bennett details in his affidavit, it was not
until "late August 2007 that the scope of the Project was developed to the point where the total
impact of the changes in the project scope could start to be assessed.,,9 It was not until late
August 2007 that many of the elements of project became known, including the extent of the
remediation of contaminated materials and unsuitable soils. IO Petra disclosed the CM fee request
before performing the additional services. II Consequently, it was in late August and early
September that Petra raised the fact that the scope of the Project had changed considerably from
that contemplated in the CMA I2 Notably, when Wes Bettis of Petra indicated this in the above
email to the City's authorized representative, Keith Watts did not express any disagreement.
3.3 The Court correctly held that Petra complied with I.e. § 50-219 and
the notice provisions of the ITCA.
This Court's holding is consistent with Idaho law on compliance with I.C. § 50-219 and
the notice provisions of the ITCA Contrary to the City's argument, this is not a case of first
also shows why the City should be estopped in asserting Petra's CM fee request was untimely and contradicts the
City's claims that it was somehow blind-sided or deceived by Petra.
9 Affidavit of Eugene R. Bennett, dated September 13, 2010, filed support of Petra's Opposition to the City of
Meridian's Motion for Leave to Amend to Add a Claim for Punitive Damages, at ~ 106.
10 Id.
11 Id. at ~ 113.
12Id. at ~ 106.
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impression or one involving a novel issue of law. Here, Petra sent the letter to the City through
its counsel because the City was represented by counsel and because the City requested that
communications be handled that way. This letter more than sufficed to give notice of Petra's
counterclaim. See Cox, 140 Idaho at 132, 90 P.3d at 357; see also Smith v. City ofPreston, 99
Idaho 618, 621, 586 P.2d 1062, 1065 (1978). Placing form over substance, and entertaining the
fiction that the City was unaware of Petra's claim, is directly contrary to the cases interpreting
the ITCA. See, e.g., Smith, 99 Idaho at 621-22,586 P.2d at 1065-66.
Contrary to the City's position that this "Court disregarded Idaho case law on point and
the plain language of the ITCA supporting the opposite conclusion," it is the City that fails to cite
the relevant standard. The ITCA states: "A claim filed under the provisions of this section shall
not be held invalid or insufficient by reason of an inaccuracy in stating the time, place, nature or
cause of the claim, or otherwise, unless it is show that the governmental entity was in fact misled
to its injury thereby." I.C. § 6-907 (emphasis added); see Cox, 140 Idaho at 132,90 P.3d at 357
(citing Smith, 99 Idaho at 621, 586 P.2d at 1065)). Further, the Supreme Court has stated its
policy is to "take a liberal approach to interpreting the notice requirement of the Idaho Tort
Claims Act." Farber v. State, 102 Idaho 398, 630 P.2d 685, 689 (1981).
The City has not presented any evidence that it was "misled to its injury." In fact, such
evidence does not exist, as the City sued Petra after being presented with a request to mediate the
denial of Petra's CM fee request. The City was on notice of Petra's claim before the City
initiated litigation. This Court correctly held that Petra's March 16, 2009 letter complied with
the notice requirements of the ITCA.
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The City's request for an order approving a permissive appeal fails to meet the criteria of
Idaho Appellate Rule 12. The City's request does not involve "substantial legal issues of great
public interest or legal questions of first impression." Aardema, 147 Idaho at 789, 215 P.3d 505,
509 (2009). Neither does resolution of the ITCA issue control the outcome of the case as a
whole. A permissive appeal at this juncture, when the case is set for an imminent trial, would
create piecemeal litigation, increase litigation costs, and burden both the trial court and the






MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S
MOTION FOR ORDER APPROVING PERMISSION TO APPEAL FROM





                
               
                
                 
                 
              
              
 
   
        
        




I HEREBY CERTIFY that on the 21 th day of October, 2010, a true and correct copy ofthe
within and foregoing document was served upon:
Kim 1. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.
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Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G. Walker and
pursuant to the Order Setting Trial and Other Deadlines and Rule 26(b)(4) of the Idaho Rules of
Civil Procedure, hereby supplemental its Disclosure ofExperts dated August 12, 2010 as follows:
Keith Pinkerton/Hooper Cornell, PLLC. A complete statement ofall opinions to be
expressed. Attached hereto is a true, correct and complete Preliminary Report dated
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October 20, 2010
Mr. Thomas G. Walker, Esq.
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
PO Box 9518
Boise, 1083707-9518
RE: City of Meridian v. Petra, Inc.
Dear Mr. Walker:
At your request, I have reviewed the facts and circumstances surrounding the counterclaim
asserted by Petra, Inc., (Petra) in the matter cited above to quantify corresponding economic
damages. This report is intended to summarize the analyses performed and illustrate the
conclusions reached.
In performing this assignment, I assumed that Petra will prevail in its legal theories of this case.
Accordingly, this report should not be construed to contain any opinions with regard to
Defendant's liability.
Data Considered
During the course of this engagement, I reviewed relevant data obtained from the following
sources: (1) building permit data from all of the incorporated entities in Ada and Canyon
counties except for the municipalities of Notus and Greenleaf; (2) audited financial statements
of Petra, Inc.; and (3) various legal filings associated with this case. In addition, I have had
discussions with management of Petra and its advisors.
Methodology
To quantify damages, I used available data to estimate the magnitude of the nonresidential
construction market in Ada and Canyon counties. I then coupled this information with data
obtained from Petra to estimate its share of that market by year from 2003 forward. By
comparing Petra's results in the marketplace both before and after the alleged wrongful acts of
the City of Meridian, I was able to estimate the present value of lost profits incurred by Petra,
Inc.
I also constructed a parallel analysis using the same input data and applying a technique known
as Monte Carlo Simulation. This technique provides an alternative method of eliminating
uncertainty through the use of statistics.
Both methods of analysis produce similar results and were designed to quantify damages with a
reasonable degree of economic certainty; all of my conclusions are expressed on that basis.
PETRA97107006688
   
     
   
     
   
  
       
   
             
              
             
  
                 
              
  
  
              
               
             
                 
        
 
              
              
                
               
                  
 
                
            
      
               
              
 
Professional Qualifications
A listing of my professional qualifications and prior testimony are attached to this report.
Professional Billing Rates
Hooper Cornell's hourly rates currently range from $60 per hour for clerical staff to $300 per
hour for senior partners. My personal billing rate in effect for this assignment is $285 per hour.
Conclusions
Based on the methods described above and as shown in additional detail on the accompanying
schedules, it is my opinion that the present value of the economic damages incurred by Petra is
between $3.9 million and $4.2 million.
Sincerely,
Keith A. Pinkerton
Director of Valuation Services
PETRA97108006689
  
              
   
                
                 
 
               
                 
      
 
   






City of Meridian v. Petra Inc. Schedule 1
Building Permit Data
All Permits 2004 ~ ~ ~ ~ ~ 06/30/10
Ada County $276,717,503 $396,314,708 $314,126,706 $251,938,333 $133,067,072 $145,374,737 $24,675,686
Boise $335,082,510 $498,018,247 $494,886,270 $541,190,848 $332,881,239 $213,843,043 $95,489,621
Eagle $174,605,084 $202,219,100 $126,409,103 $75,805,586 $52,420,410 $14,018,085 $23,591,918
Garden City $20,419,437 $18,389,338 $27,982,000 $32,122,780 $18,174,358 $5,881,271 $3,998,425
Meridian $559,803,356 $750,775,839 $531,412,665 $334,846,565 $285,537,421 $203,540,987 $94,572,939
Kuna $36,283,523 $97,258,749 $73,133,477 $53,298,816 $56,987,461 $42,602,653 $21,336,571
Star $210,097 $86,673,420 $81,164,266 $35,155,732 $12,232,914 $5,339,201 $12,883,267
Canyon County $114,862,336 $148,883,412 $128,435,850 $86,675,060 $37,820,892 $36,431,143 $10,005,160
Caldwell $106,269,332 $172,161,313 $183,493,482 $138,842,255 $101,420,462 $44,506,661 $27,738,585
Nampa $208,000,000 $305,000,000 $334,000,000 $161,000,000 $100,000,000 $46,000,000 $28,489,218
Notus
Greenleaf
Parma $1,828,065 $5,998,269 $1,439,322 $3,355,955 $1,447,148 $1,381,559
Melba $100,768 $548,177 $202,644 $645,847 $252,730 $52,096
Middleton $11,911,908 $31,990,506 $40,612,129 $24,864,565 $20,308,746 $47,774,268 $7,010,217
Wilder $314,212 $2,719,914 $3,379,639 $1,608,794 $408,065 $4,657,960 $1,222,800
Total $1,846,408,131 $2,716,950,991 $2,340,677,553 $1,741,351,136 $1,152,958,918 $811,403,664 $351,014,407
Residential Permits 2004 2005 2006 2007 2008 2009 6/30/2010
Ada County $233,623,863 $316,769,821 $258,819,048 $157,358,634 $86,642,101 $45,117,752 $20,073,287
Boise $128,056,970 $196,539,590 $183,497,989 $166,108,388 $50,331,483 $30,539,736 $32,323,477
Eagle $157,589,353 $181,206,711 $92,361,699 $39,668,128 $29,413,624 $12,583,499 $16,501,717
Garden City $0 $11,660,490 $13,435,553 $21,306,321 $11,413,162 $753,007 $1,933,300
Meridian $455,091,820 $616,965,501 $344,223,861 $198,490,581 $150,559,837 $129,177,240 $72,302,915
Kuna $31,796,898 $87,800,540 $63,598,738 $45,204,132 $46,421,396 $42,770,063 $14,342,552
Star $24,732,762 $97,237,278 $55,848,275 $29,132,926 $5,718,489 $4,272,103 $7,683,297
Canyon County $90,306,221 $121,002,724 $106,846,644 $52,869,413 $20,442,712 $9,949,862 $4,185,211
Caldwell $70,068,467 $122,477,528 $142,558,825 $96,400,983 $27,239,141 $23,695,249 $12,878,350
Nampa $161,238,871 $201,369,462 $188,508,219 $48,068,051 $27,700,866 $8,515,212 $6,670,091
Notus
Greenleaf
Parma $134,256 $1,350,000 $840,000 $2,553,000 $494,732 $342,616 $152,778
Melba $0 $552,165 $186,000 $440,763 $201,906 $0 $0
Middleton $13,151,362 $25,324,336 $36,215,791 $11,500,213 $16,288,418 $6,834,632 $5,221,523
Wilder $0 $0 $0 $1,324,397 $371,664 $138,502 $0
Total $1,365,790,843 $1,980,256,146 $1,486,940,642 $870,425,930 $473,239,531 $314,689,473 $194,268,498
Non-Residential 2004 2005 2006 2007 2008 2009 6/30/2010
Ada County $43,093,640 $79,544,887 $55,307,658 $94,579,699 $46,424,971 $100,256,985 $4,602,399
Boise $207,025,540 $301,478,657 $311,388,281 $375,082,460 $282,549,756 $183,303,307 $63,166,144
Eagle $17,015,731 $21,012,389 $34,047,404 $36,137,458 $23,006,786 $1,434,586 $7,090,201
Garden City $20,419,437 $6,728,848 $14,546,447 $10,816,459 $6,761,196 $5,128,264 $2,065,125
Meridian $104,711,536 $133,810,338 $187,188,804 $136,355,984 $134,977,584 $74,363,747 $22,270,024
Kuna $4,486,625 $9,458,209 $9,534,739 $8,094,684 $10,566,065 $6,994,019
Star $25,315,991 $6,022,806 $6,514,425 $1,067,098 $5,199,970
Canyon County $24,556,115 $27,880,688 $21,589,206 $33,805,647 $17,378,180 $26,481,281 $5,819,949
Caldwell $36,200,865 $49,683,785 $40,934,657 $42,441,272 $74,181,321 $20,811,412 $14,860,235
Nampa $46,761,129 $103,630,538 $145,491,781 $112,931,949 $72,299,134 $37,484,788 $21,819,127
Notus
Greenleaf
Parma $1,693,809 $4,648,269 $599,322 $802,955 $952,416 $1,038,943
Melba $100,768 $16,644 $205,084 $50,824 $52,096
Middleton $6,666,170 $4,396,338 $13,364,352 $4,020,328 $40,939,636 $1,788,694
Wilder $314,212 $2,719,914 $3,379,639 $284,397 $36,401 $4,519,458 $1,222,800
Total $506,379,407 $747,262,691 $853,736,911 $870,925,206 $679,719,387 $496,881,601 $156,898,687
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Schedule 2
City of Meridian v. Petra Inc.
Historical Financial Information
2004 2005 2006 2007 2008 2009
Petra Revenue $33,059,273 $47,716,714 $80,619,217 $53,205,160 $50,711,114 $33,421,638
Other Income $4,854 $8,246 $7,317 $30,707 $23,675 $4,347
Total Revenue $33,064,127 $47,724,960 $80,626,534 $53,235,867 $50,734,789 $33,425,985
Direct Costs $30.608.998 $44.857.218 $76.375.119 $49.858.440 $45.981.569 $30.712.921
Gross Profit $2,455,129 $2,867,742 $4,251,415 $3,377,427 $4,753,220 $2,713,064
Incremental Costs
Payroll $632,656 $787,527 $961,079 $1,177,545 $1,234,425 $803,831
Bad Debt Expense $0 $0 $0 $0 $867,946 $171,522
Repairs and Maintenance $29,548 $28,142 $110,878 $186,930 $196,051 $123,843
Travel and lodging $8,055 $21,061 $10,606 $45,006 $11,437 $30,638
Auto Expense $27,477 $18,655 $15,448 $38,080 $20,586 $8,243
Entertainment $7,578 $9,684 $8,461 $9,486 $11,437 $8,151
Total Incremental Costs $705,314 $865,069 $1,106,472 $1,457,046 $2,341,881 $1,146,227
Net Incremental Earnings $1,749,815 $2,002,673 $3,144,943 $1,920,381 $2,411,339 $1,566,837
Incremental Margin 5.29% 4.20% 3.90% 3.61% 4.76% 4.69%




      
   
      
        
        
        
        
        
  
       
         
         
         
        
       
         
         
        
        
 
City of Meridian v. Petra Inc. Schedule 3
Estimation of Petra Market Share
I I I IContract Revenue Construction Mgmt
Non-Residential CM Cost
Construction CM Not Thru
Period Activity Revenue Petra GL Total CM
2004 $506,379,407
2005 $747,262,691 $29,121,816 $5,346,171 $4,688 $5,350,859
2006 $853,736,911 $47,471,859 $9,315,265 $0 $9,315,265
2007 $870,925,206 $31,281,028 $1,891,747 $6,675,516 $8,567,263
2008 $679,719,387 $32,472,819 $1,473,422 $12,114,577 $13,587,999
2009 $496,881,601 $17,044,396 $111,484 $340,206 $451,690
06/30/10 $156,898,687
08/31/10 $209,198,250 $6,912,696 $0 $115,131 $115,131
2010· $313,797,374 $10,369,044 $0 $172,696 $172,696
Market Market
1-Year Lag Share Share
2005 $506,379,407 $29,121,816 5.75% $5,350,859 1.1%
2006 $747,262,691 $47,471,859 6.35% $9,315,265 1.2%
2007 $853,736,911 $31,281,028 3.66% $8,567,263 1.0%
2008 $870,925,206 $32,472,819 3.73% $13,587,999 1.6%
2009 $679,719,387 $17,044,396 2.51% $451,690 0.1%
2010 $496,881,601 $10,369,044 2.09% $172,696 0.0%
6-Mo Lag
2005 $626,821,049 $29,121,816 4.65% $5,350,859 0.9%
2006 $800,499,801 $47,471,859 5.93% $9,315,265 1.2%
2007 $862,331,058 $31,281,028 3.63% $8,567,263 1.0%
2008 $775,322,297 $32,472,819 4.19% $13,587,999 1.8%
2009 $588,300,494 $17,044,396 2.90% $451,690 0.1%
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City of Meridian v. Petra Inc.
Estimation of Lost Market Share
I Contract Projects I
i-Year Lag
Petra
Market 4-Year 3-Year 2-Year







Average less Current 2.79% 3.17% 3.97%
I Construction Management I
i-Year Lag
Petra
Market 4-Year 3-Year 2-Year









6-Month Lag 6-Month Lag
Petra Petra
Market 4-Year 3-Year 2-Year Market 4-Year 3-Year 2-Year
Share Average Average Average Share Average Average Average
4.65% 0.85%
5.93% 5.3% 1.16% 1.0%
3.63% 4.73% 0.99% 1.00%
4.19% 4.60% 1.75% 1.19%
2.90% 0.08%
2.56% 0.04%
Average less Current 2.04% 2.18% 2.73% 1.15% 0.96% 0.97%
Minimum Lost Share 2.00% 1.00%
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Historical Petra "Market Share" of Construction
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Historical Petra "Market Share" of Construction
Management Revenue in Ada &Canyon Counties with a 1-Year Lag
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Historical Petra "Market Share" of Contract Revenue
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Historical Petra "Market Share" of Contract Revenue
in Ada & Canyon Counties with a 1-Year Lag
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City of Meridian v. Petra Inc.
Analysis of Cost of Capital using the Build-Up Method
as of 10/10/10
Element
Proxy for Risk Free Rate



















5-Year Constant Maturity Treasury
Historical Average, 1926-2009
SIC 15




      
         
   
 
     
     
   
  
   















    
   
  
      
  
 
City of Meridian v. Petra Inc. Schedule 10
Calculation of Economic Damages--Scenario 1
Contract Management (CM) losses ~ .mg 2011 2012 .mY 2014 2015 ~ 2017 m! 2019 .mil
Growth Rate of CM Revenues 1.00% 1.50% 2.00% 2.50% 3.00% 3.00% 3.00% 3.00% 3.00%
Overall Market Activity $588,300,494 $405,339,488 $315,000,000 $318,150,000 $322,922,250 $329,380,695 $337,615,212 $347,743,669 $358,175,979 $368,921,258 $379,988,896 $391,388,563
lost Market 5hare 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00% 1.00%
lost CM Volume $5,883,005 $4,053,395 $3,150,000 $3,181,500 $3,229,223 $3,293,807 $3,376,152 $3,477,437 $3,581,760 $3,689,213 $3,799,889 $3,913,886
Historical Average CM Fees 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50% 4.50%
lost CM Fees $264,735 $182,403 $141,750 $143,168 $145,315 $148,221 $151,927 $156,485 $161,179 $166,015 $170,995 $176,125
lost CM Reimbursed Salaries $0 $0 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000
Total CM losses $264,735 $182,403 $291,750 $293,168 $295,315 $298,221 $301,927 $306,485 $311,179 $316,015 $320,995 $326,125
Contract Revenue losses
Growth Rate of Contract Revenues 1.00% 1.50% 2.00% 2.50% 3.00% 3.00% 3.00% 3.00% 3.00%
Overall Market Activity $588,300,494 $405,339,488 $315,000,000 $318,150,000 $322,922,250 $329,380,695 $337,615,212 $347,743,669 $358,175,979 $368,921,258 $379,988,896 $391,388,563
lost Market Share 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0% 2.0%
lost Contract Revenue $11,766,010 $8,106,790 $6,300,000 $6,363,000 $6,458,445 $6,587,614 $6,752,304 $6,954,873 $7,163,520 $7,378,425 $7,599,778 $7,827,771
Incremental Profit Margin 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7%
Total lost Contract Profits $553,002 $381,019 $296,100 $299,061 $303,547 $309,618 $317,358 $326,879 $336,685 $346,786 $357,190 $367,905
Increase in liability Insurance Expense $0 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000 $75,000
Total Nominal losses $817,738 $638,422 $662,850 $667,229 $673,862 $682,839 $694,285 $708,364 $722,865 $737,801 $753,185 $769,030
Risk-Adjusted Discount Rate 17.4%
Present Value Date 10/10/10
Cash Flow Date 12/31/10 06/30/11 06/30/12 06/30/13 06/30/14 06/30/15 06/30/16 06/30/17 06/30/18 06/30/19 06/30/20
No. of Discount Periods 0 0.22 0.72 1.72 2.72 3.72 4.72 5.72 6.72 7.72 8.72 9.72
Present Value of Nominal losses $817,738 $615,874 $590,650 $506,395 $435,789 $376,283 $326,005 $283,298 $246,340 $214,243 $186,363 $162,070
Cumulative Present Value of losses $817,738 $615,874 $1,206,524 $1,712,920 $2,148,709 $2,524,992 $2,850,997 $3,134,295 $3,380,634 $3,594,877 $3,781,240 $3,943,310
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City of Meridian v. Petra Inc.
Derivation of Monte Carlo Variables
Lost Market Share
Schedule 11



















































































Incremental Margins Revenue Growth Rate 2011 and 2012























































'Annual Change in US GOP, Nominal Basis, 1969-2010
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City of Meridian v. Petra Inc.
Output from Monte Carlo Simulation









Output 1 Output 2 Output 3 Output 4 Output 5 Output 6 Output 7 Output 8 Output 9 Output 10 Output 11 Output 12
837,976 651,949 673,311 675,024 676,138 707,844 741,885 777,185 817,269 859,505 903,390 948,368
317,376 218,303 169,880 169,580 171,915 183,839 198,106 211,871 227,443 244,247 261,248 280,879
1,004 690 537 536 544 581 626 670 719 772 826 888
2,382,776 1,684,225 1,674,579 1,630,734 1,616,925 1,707,104 2,102,659 2,073,329 2,019,410 2,298,990 2,299,289 2,482,085
-840,696 -225,270 -9,814 -123,289 -46,985 26,056 -138,510 -166,626 -183,534 -230,446 -192,059 -152,775
334,210 307,079 405,140 406,356 404,599 417,140 430,223 445,020 460,984 478,966 496,316 510,640
440,758 379,395 461,657 463,598 462,178 478,751 495,616 514,540 535,509 558,866 580,315 601,698
514,578 429,236 500,624 502,197 501,409 520,816 539,707 562,021 585,967 611,036 637,828 663,169
571,265 468,388 530,588 533,080 532,088 554,105 575,454 600,692 626,189 654,414 684,580 713,244
621,184 502,038 557,056 559,648 559,410 582,811 606,504 632,436 661,024 691,773 724,065 757,044
666,431 534,108 581,530 583,798 583,873 608,482 633,752 661,895 693,148 725,926 760,336 795,622
708,945 563,220 603,850 606,289 606,079 632,514 660,135 689,351 722,447 758,224 794,678 831,970
749,517 590,889 625,758 627,585 627,820 656,297 685,269 715,927 751,786 788,844 827,396 867,460
788,823 617,741 646,315 648,587 649,073 678,342 709,999 742,377 780,271 819,210 859,504 902,003
826,970 644,889 667,393 669,331 670,314 700,456 734,520 768,207 808,767 848,648 891,731 936,063
867,303 672,472 688,270 690,196 691,551 723,651 758,708 794,931 836,636 878,383 923,761 970,413
906,903 700,301 710,333 711,828 713,190 746,980 784,129 821,641 865,112 909,816 957,767 1,006,125
949,627 729,304 733,120 734,656 735,939 770,897 810,644 849,392 895,610 942,252 992,852 1,043,522
994,033 760,371 757,275 758,559 760,452 797,449 838,791 879,417 927,535 976,755 1,029,759 1,083,079
1,042,946 793,809 784,002 785,148 787,144 826,681 869,398 912,971 962,958 1,015,113 1,071,446 1,126,190
1,100,387 830,871 813,533 815,239 817,120 858,935 904,514 950,423 1,003,570 1,058,648 1,116,943 1,176,345
1,163,304 875,997 848,242 849,569 852,154 896,957 946,278 994,163 1,050,795 1,108,638 1,170,741 1,235,133
1,246,755 932,818 892,524 893,614 897,858 946,242 998,668 1,051,386 1,111,506 1,174,837 1,241,121 1,310,333
1,376,507 1,022,651 960,514 962,461 968,719 1,021,425 1,080,069 1,138,596 1,205,403 1,281,357 1,351,017 1,430,559





























      
     















































































































        
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    































        
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
 
City of Meridian v. Petra Inc. Schedule 13
Calculation of Economic Damages-Scenario 2
Contract Management (CM) losses 2009 2010 Z!lll 2012 2013 2014 lli2 2016 2017 2018 2019 ~
Growth Rate of CM Revenues -0.18% 0.11% 3.74% 11.80% 8.63% 6.90% 9.33% 3.78% 5.80%
Overall Market Activity $588,300,494 $405,339,488 $315,000,000 $314,436,360 $314,780,672 $326,569,198 $365,088,282 $396,581,474 $423,961,240 $463,523,729 $481,057,475 $508,969,084
lost Market 5hare 1.1% 1.1% 0.7% 1.6% 1.4% 1.4% 1.0% 0.7% 1.0% 1.9% 1.3% 0.6%
lost CM Volume $6,233,093 $4,306,622 $2,112,048 $5,010,660 $4,453,226 $4,656,058 $3,734,528 $2,919,874 $4,357,084 $8,946,088 $6,380,209 $3,087,106
Historical Average CM Fees 4.3% 4.7% 4.2% 3.3% 3.8% 4.4% 5.5% 3.3% 3.4% 5.1% 3.3% 4.3%
lost CM Fees $267,855 $202,267 $88,671 $165,237 $168,751 $204,881 $206,802 $96,221 $149,383 $453,630 $209,759 $132,801
lost CM Reimbursed 5alaries $0 $0 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000 $150,000
Total CM losses $267,855 $202,267 $238,671 $315,237 $318,751 $354,881 $356,802 $246,221 $299,383 $603,630 $359,759 $282,801
Contract Revenue losses
Growth Rate of Contract Revenues -0.18% 0.11% 3.74% 11.80% 8.63% 6.90% 9.33% 3.78% 5.80%
Overall Market Activity $588,300,494 $405,339,488 $315,000,000 $314,436,360 $314,780,672 $326,569,198 $365,088,282 $396,581,474 $423,961,240 $463,523,729 $481,057,475 $508,969,084
lost Market Share 0.8% 3.8% 1.4% 3.2% 1.3% 1.8% 0.8% 1.3% 4.9% 4.3% 2.6% 0.0%
lost Contract Revenue $4,734,308 $15,478,530 $4,527,632 $10,090,276 $4,123,024 $5,824,054 $2,792,902 $5,079,650 $20,941,185 $20,148,444 $12,741,161 $224,469
Incremental Profit Margin 4.2% 4.2% 3.9% 3.6% 4.0% 3.7% 4.7% 4.4% 5.0% 4.9% 4.1% 4.9%
Total lost Contract Profits $200.655 $655,129 $175,369 $358,513 $163,960 $215.545 $131,198 $222.756 $1,057,407 $981.362 $524,346 $10.925
Increase in liability Insurance Expense $0 $75,000 $75.000 $75,000 $75.000 $75.000 $75.000 $75.000 $75,000 $75,000 $75,000 $75,000
5imulated Nominal losses $468,510 $932,396 $489,040 $748,750 $557,712 $645,426 $563,000 $543,977 $1,431.790 $1,659.991 $959.105 $368,726
Important Note:
The rows above are presented only to help convey the structure of the projection model, not the results. Because this analysis relies on Monte Carlo simulation, the projected results shown
above will change every time the spreadsheet is recalculated (i.e., every time any key is struck). The actual results stemming from this model are presented below on the line styled as "model
output." Monte Carlo input variables are shown on SChedule 11, detailed output results by percentile are presented on 5chedule 12.
Model Output $837,976 $651,949 $673,311 $675,024 $676,138 $707,844 $741,885 $777,185 $817,269 $859,505 $903,390 $948,368
Risk-Adjusted Discount Rate 17.4%
Present Value Date 10/10/10
Cash Flow Date 12/31/10 06/30/11 06/30/12 06/30/13 06/30/14 06/30/15 06/30/16 06/30/17 06/30/18 06/30/19 06/30/20
No. of Discount Periods 0 0.22 0.72 1.72 2.72 3.72 4.72 5.72 6.72 7.72 8.72 9.72
Present Value of Nominal losses $837,976 $628,924 $599.972 $512,312 $437.261 $390,062 $348,356 $310,822 $278,511 $249,584 $223,529 $199.864
Cumulative Present Value of losses $837,976 $628,924 $1,228.895 $1,741,208 $2,178,469 $2,568,530 $2,916.887 $3,227.708 $3,506,219 $3,755,803 $3,979,332 $4,179,196
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Keith A. Pinkerton, CFA, ASA
Education
Bachelor of Arts (Economics), University of South Florida (Tampa, Florida), 1991
Master of Business Administration (Finance), Baylor University (Waco, Texas), 1996
Professional Certifications
Chartered Financial Analyst-the CFA Institute, Charter Number 45208, awarded September 2001.
Accredited Senior Appraiser, Business Valuation discipline, the American Society of Appraisers, awarded 2003.
Professional Employment History
2005 - Present Director of Valuation Services, Hooper Cornell, PLLC, Boise, Idaho
2009 - 2009 Adjunct Professor of Finance, George Fox University, Boise Center
2003 - 2005 Valuation Manager, Pershing Yoakley & Associates, Knoxville, Tennessee
2000 - 2003 Valuation Manager, WP Valuation Services, Fort Worth, Texas
1995 - 2000 Manager, the Perryman Group, Waco, Texas
1991-1995 Economist, United States Department of Agriculture, Washington, DC
Memberships and Affiliations
• The CFA Institute (www.cfainstitute.org)
• The CFA Society of Idaho
• The American Society of Appraisers (www.appraisers.org)
• National Association for Business Economics (www.nabe.com)
• National Association of Forensic Economics (www.nafe.net)
• Treasure Valley Estate Planning Council
• Ludwig von Mises Institute for Austrian Economics (www.mises.org)
• Business Valuation Discussion Group (www.bvdg.org)
Articles, Presentations and Professional Activities
• Co-Author, Marketability & Lack of Control Discounts, Paper presented to the American Academy of Matrimonial
Lawyers, March 2002
• Panelist. Helping a Business Survive a Down Cycle, Panel discussion for the Fort Worth Chapter of the Texas Society
of CPAs, February 2003
• Speaker, Business Valuation Update: Hot Issues, Presented to the Institute of Management Accountants, East
Tennessee State University, September 2003
• Speaker, Business Valuation Update: Hot Issues, Presentation to the Institute of Management Accountants,
Knoxville Chapter, September 2003
• Speaker, Litigation Support & Professional Practice Valuation, Presentation to the Institute of Management
Accountants, Knoxville Chapter, December 2003
• Speaker, SFAS No. 141 & 142, Business Combinations and Intangible Assets, Presentation to the Fort Worth
Chapter of the Texas Society of CPAs, November, 2002
• Grader, 2002,2003, and 2004 Chartered Financial Analyst Examinations, the CFA Institute, Charlottesville, VA.
• Speaker, AICPA's Proposed Business Valuation Standards, Presentation to Idaho Society of Certified Public
Accountants, September, 2005.
• Member, Domestic Review Team, 2007 Chartered Financial Analyst Examination, CFA Institute, Charlottesville, VA.
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Keith A. Pinkerton, CFA, ASA (continued)
• Speaker, Business Valuation and Credit Analysis: Similarities and Differences, Presentation to US Bank, Boise,
Idaho, May, 2005.
• Speaker, AICPA's Proposed Business Valuation Standards, Presentation to Idaho Society of Certified Public
Accountants, September, 2005.
• Speaker, Business Valuation Basics, Presentation to TechHelp-ldaho Falls, September, 2005.
• Speaker, Business Valuation, Hot Issues for 2006 and Beyond, Presentation to Idaho Society of Certified Public
Accountants, January, 2006.
• Guest-Lecturer, Differences in Valuation of Publicly-Traded and Privately-Held Companies, Presented to MBA
students at Boise State University, April, 2006.
• Speaker, Business Valuation Basics and How to Use Valuation/Finance Theory to Increase the Value of Your
Business, Boise Metro Chamber of Commerce, May, 2006.
• Speaker, Privately-held Companies v. Publicly Traded Stock: Differences and Issues for Valuation, Presented to the
CFA Society of Idaho, May 2006.
• Co-Author, For What Its Worth, a recurring column in the Idaho Business Review, 2006 - 2009.
• Co-Author, Company-Specific Risk-A Different Paradigm: A New Benchmark, Business Valuation Review, Spring
2006, Volume 25, No.!.
• Speaker, 2006 Tax Court Case Update, Treasure Valley Estate Planning Council, June 2006.
• Author, 2006 Valuation Court Case Update, September 27, 2006.
• Speaker, Top Estate Planning, Wealth Transfer and Asset Protection Techniques, Sept. 2006.
• Co-Author, The Guideline Publicly Traded Company Method and the Market Value of Invested Capital, Business
Valuation Review, Summer 2006, Volume 25, No.2.
• Co-Author, Quantification of Company-Specific Risk: A New Empirical Framework with Practical Applications,
Business Valuation Update, Volume 13, Number 2; February 2007.
• Author, Does The Pension Protection Act of 2006 Impact All Tax Valuations? An Assessment of the New Law's
Reach, Adjusting Entries, the Journal ofthe ISCPA, Issue I, 2007.
• Panelist, Quantifying Company Specific Risk, an audio telephone conference for business appraisers hosted by
Business Valuation Resources, March 8, 2007.
• Guest-Lecturer, Understanding Valuation of Private Companies, Presentation to graduate Finance class at Boise
State University, May, 2007.
• Co-Author, Buy-Sell Agreements: A Misnomer? Adjusting Entries, Journal ofthe ISCPA, Issue II, 2007.
• Speaker, Business Valuation Basics & How to Sell Your Company for Top Dollar, Pocatello Small Business
Development Center, March 2007.
• Speaker, Quantifying Company Specific Risk, internal training seminar presented to a Top 100 public accounting
firm, Minneapolis, MN, May 23, 2007.
• Co-Author, Quantifying Company-Specific Risk: The Authors Answer Your Questions, Business Valuation Update,
Volume 13, Number 5; May 2007.
• Speaker, Quantifying Company Specific Risk, appraisal training session presented at the Institute of Business
Appraisers 2007 Symposium; Denver, CO, June 2007.
• Co-Author, A Hybrid Restricted Stock/Pre-IPO Data Point: Lack of Marketability Discount for ESOPs; Business
Valuation Review, Summer 2007, Volume 26, NO.2.
• Speaker, The Case of the Disappearing Debt: Valuation or Lost Profits with Changing Assumptions; appraisal
training Session presented at the Institute of Business Appraisers 2007 Symposium; Denver, CO, June 2007.
• Co-Author, Company Specific Risk: The Dow 30 vs. Private Company USA; The Value Examiner, September/October
2007.
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Keith A. Pinkerton, CFA, ASA (continued)
• Co-Developer, Company-Specific Risk Calculator, a commercial program for computing company-specific risk for
publicly-traded benchmarks; available on www.bvmarketdata.com.
• Co-Author, Stock Options: Corporate Lottery Ticket-or Not?, Adjusting Entries, the Journal of the ISCPA, Issue 2,
2007.
• Co-Author, Comparing the Butler-Pinkerton Model to Traditional Methods Under Four Daubert Criteria; Business
Valuation Update, Volume 13, Number 11; November 2007.
• Co-Author, Quantifying Company-Specific Risk-Regardless of Your Faith in Beta; Business Appraisal Practice,
Winter 2007
• Co-Author, Company-Specific Risk: Believe It or Not - You Can Quantify It! Adjusting Entries, the Journal of the
ISCPA, Issue I, 2008.
• Panelist, Using the BPM"01 Total Cost of Equity and Public Company Specific Risk Calculator™; an audio telephone
conference hosted by NACVA and Business Valuation Resources, March 8, 2007.
• Co-Author, Butler Pinkerton Model™ Finds Another Application in SFAS 123R; Business Valuation Update, Volume
14, No.3, March, 2008.
• Co-Author, Total Cost of Equity of Company-Specific Risk-A Better Use for the BPM?; Business Valuation Update,
Volume 14, No.4, April 2008.
• Co-Author, Why You Should Be Aware of the Impact ofSSVS-l; Adjusting Entries, the Journal of the ISCPA, Issue II,
2008.
• Speaker, Pension Plans and Closely-Held Companies, Valuing Tricky Assets in Divorce; presented to the Idaho State
Bar Association; Boise, Idaho; May 9, 2008.
• Speaker, The Butler Pinkerton Model: Empirical Support for Company Specific Risk; presented to the National
Association of Certified Valuation Analysts, Las Vegas, NV; June 10, 2008.
• Speaker, The Butler Pinkerton Model: Empirical Support for Company Specific Risk; presented to the California
Society of Certified Public Accountants-BVFLS Section, Las Angeles, CA; Aug 21, 2008.
• Speaker, Using the Butler Pinkerton Model in Valuation Reports; an Internet webinar hosted by the National
Association of Certified Valuation Analysts; December 5, 2008.
• Co-Author, There's a New Beta in Town, and Its Name is Total Beta; Business Valuation Update, Volume 15, No.3,
March 2009.
• Co-Author, Butler Pinkerton Model Report, an E-book published by Morningstar, March, 2009.
• Co-Author, A Total Repudiation of Mr. Kasper's Critique of the Butler Pinkerton Model, an online article
disseminated through www.bvmarketdata.com. May 2009.
• Author, Response to Larry Kasper Regarding the Diversification Argument; The Value Examiner, January/February
2010
• Co-Author, Total Beta: the Missing Piece of the Cost ofCapital Puzzle; Valuation Strategies, May/June, 2009.
• Speaker, Cost ofCapital, California Society of CPAs, May 2009
• Speaker, Cost of Capital, presented to the National Association of Certified Valuation Analysts, Boston, MA; May
27,2009.
• Speaker, Getting the Most from Your Financial Expert in Personal Injury Litigation Matters, a CLE presentation to
various Boise-area law firms, various dates, 2009.
• Author, The Search for Value, published in the quarterly newsletter of George Fox University, Fall, 2009.
• Speaker, Buy-Sell Disagreements and Solutions, presented to the Boise Estate Planning Council, November 2,2009.
• Speaker, Business Valuation: Demystifying the Process, presented to attorneys and clients of Perkins Coie, LLP,
March 30, 2010.
• Co-Author, Financing Your Practice, Chiropractic Economics, Volume 56, Issue 5; March 29, 2010.
PETRA97126006707
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Keith A. Pinkerton, CFA, ASA (continued)
• Author, The Wonder Years: Integrating Your Practice into a Comprehensive Retirement Plan, Chiropractic
Economics, Volume 56, Issue 6; April 20, 2010.
• Author; An Update on Proposed IRS' Appraiser Penalty Procedures; Adjusting Entries, the Journal of the ISCPA,
Issue II, 2010.
• Co-Author, Give it to me Straight: Answers to Old Questions about Buy or Lease; Chiropractic Economics, Volume
56, Issue 7; May 12, 2010.
• Author, Sale-abrate Your Practice; Chiropractic Economics, Volume 56, Issue 10; June 25, 2010.
• Author, Financial Accounting and Managerial Accounting Compared, a paper to accompany the seminar
Accounting 101 for Attorneys, presented August 12, 2010.
• Author, Financial Statement Basic Concepts, a paper to accompany the seminar Accounting 101 for Attorneys,
presented August 12, 2010.
• Instructor, Accounting 101 for Attorneys, a CLE presentation given to area attorneys on August 12, 2010
• Speaker, Buy Sell Agreements: Road Map to Success or Recipe for Disaster, presented at the Idaho State Bar's
Annual Advanced Estate Planning Seminar, September 2010.
Expert Testimony
• Cause No. 99-20905-V in the 303rd District Court of Dallas County; Dallas, Texas, Trial Testimony, Business
Appraisal for Marital Dissolution; retained by Plaintiff(s).
• Cause No. 296-50175-01 in the 296th District Court of Colin County; McKinney, Texas, Trial Testimony, Business
Appraisal for Marital Dissolution; retained by Plaintiff(s).
• Cause No. 158874-2 in the Chancery Court for Knox County, Knoxville, Tennessee, Trial Testimony, Quantification
of Economic Damages-Dissenting Shareholder matter; retained by Plaintiff(s).
• Cause No. 153673-3 in the Chancery Court for Knox County, Knoxville, Tennessee, Deposition Testimony,
Quantification of damages associated with the purchase of an operating business; retained by Plaintiff(s).
• Civil Action No. 05-CI-00233, Bell Circuit Court, Commonwealth of Kentucky, Deposition Testimony, Business
appraisal and quantification of economic damages for dissenting shareholder matter; retained by Defendant(s).
• Civil Action No. 05-CI-00233, Bell Circuit Court, Commonwealth of Kentucky, Trial Testimony, Business appraisal
and quantification of economic damages for dissenting shareholder matter; retained by Defendant(s).
• Civil Case No. CV-05-12224, Canyon County District Court, State of Idaho, Deposition Testimony, Quantification of
damages associated with bad faith claim; retained by Defendant(s).
• Civil Case No. 1:06-CV-141-S-EJL, United States District Court, District of Idaho, Deposition Testimony,
Quantification of damages associated with alleged trade-loading and breach of duty; retained by Defendant(s).
• Civil Case No. CV-2005-493-C, Valley County District Court, State of Idaho, Deposition Testimony, Quantification of
damages associated with breach of contract; retained by Defendant(s).
• Civil Case No. CV DR 0722658, Ada County District Court, State of Idaho, Trial Testimony, Business appraisal for
marital dissolution; retained by Defendant(s).
• Civil Case No. CV OC 0608433, Ada County District Court, State of Idaho, Deposition Testimony, quantification of
damages associated with defamation claim; retained by Plaintiff(s).
• Civil Case No. CV-2008-1069-0C, Bannock County District Court, State of Idaho, Deposition Testimony,
quantification of damages associated with defamation and interference with prospective advantage.
• Civil Case No. CV-PI-0718437, Ada County District Court, State of Idaho, Trial Testimony, quantification of
economic damages associated with wrongful death and personal injury; retained by Defendant(s).
• Civil Case No. CV-2006-3325-PI, Bannock County District Court, State of Idaho, Trial Testimony, quantification of
economic damages associated with personal injury; retained by Defendant(s).
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• Civil Case No. CV-PI-0704871, Ada County District Court, State of Idaho, Trial Testimony, quantification of
economic damages associated with personal injury; retained by Defendant(s).
• Appeal Nos. 09-A-1335 and 09-A-1336, Idaho Board of Tax Appeals; Rebuttal Testimony, proper application of
appraisal theory; retained by Defendant(s).
• Civil Case No. CV-07-663, Jefferson County District Court, State of Idaho, Trial Testimony, quantification of
damages associated with bad faith claim; retained by Defendant(s).
• Civil Case No. CV DR 2009-06035, Ada County District Court, State of Idaho, Trial Testimony, Business appraisal for
marital dissolution; retained by Plaintiff(s).
• Civil Case No. CV OC 0902282, Ada County District Court, State of Idaho, Deposition Testimony, analysis of lost
profits associated with breach of contract and misappropriation of trade secrets; retained by Defendant(s).
• Civil Case No. CV OC 0902282, Ada County District Court, State of Idaho, Trial Testimony, analysis of lost profits
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OR\G\NAL
Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant, Petra Incorporated
!j.];=-~3Jl5!ll/ ::




IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE VACATING DEPOSITIONS
Defendant Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G.
Walker, of the law firm Cosho Humphrey, LLP, hereby provides notice that it is vacating the
following depositions.
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Lee Cotton scheduled October 28,2010; and
Leo Geiss scheduled October 28,2010.





      
     
    





I HEREBY CERTIFY That on the 22nd day of October, 2010, a true and correct copy of
the within and foregoing document was served upon the following in the manner indicated:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.















   
                 
              
    
   
     
      
   
   
   
 











J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CI1Y OF MERIDIAN, an Idaho
Municipal Corporation, Case No. CV OC 09-7257
Plaintiff,
v.
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
MOTION TO SHORTEN TIME FOR
HEARING RE: PLAINTIFF'S MOTION
FOR ORDER APPROVING
PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
COMES NOW Plaintiff the City of Meridian ("City"), by and through its counsel of record,
the law firm of TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A., and hereby
moves this Court, pursuant to Rule 6(b) of the Idaho Rules of Civil Procedure, for an order shortening
the time for notice of hearing on Plaintiff's Motion for Order Approving Permission to Appeal From
an Interlocutory Order Pursuant to Idaho Appellate Rule 12. The motion was filed on October 14,
2010 and the Defendant filed an opposition on October 21, 2010. Plaintiff requests the hearing be set
for November 5, 2010 at 1:00 p.m.
MOTION TO SHORTEN TIME FOR HEARING ON RE: PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO
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DATED this 27th day of October, 2010.





I HEREBY CERTIFY that on this 27th day of October, 2010, a true and correct copy of



















MOTION TO SHORTEN TIME FOR HEARING ON RE: PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A.






J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
AMENDED NOTICE OF HEARING RE:
PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL
FROM AN INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
PLEASE TAKE NOTICE, that the hearing currently scheduled on Monday, the 15th day of
November, 2010, at the hour of 11:00 a.m. is hereby vacated and scheduled to be heard on the
Friday, the 5th day of November, 2010 at the hour of I :00 p.m., or as soon thereafter as counsel can
be heard.
DATED this 27th day of October, 2010.




NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO APPEAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27th day of October, 2010, a true and correct copy of




















NOTICE OF HEARING RE: PLAINTIFF'S MOTION FOR ORDER APPROVING PERMISSION TO APPEAL
FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO APPELLATE RULE 12 - 2
006716
 
   
                 
               
   
  
   
     
   
   












            
           
RECEIVED
OCT 2 ~J 2010
Ada County Clerk
KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A.






NO. V/, I IfS FILeDAM L:. P.M. _
OCT 28 2010
A\lJ~:O, Clerk
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
ORDER TO SHORTEN TIME FOR
HEARING RE: PLAINTIFF'S MOTION
FOR ORDER APPROVING
PERMISSION TO APPEAL FROM AN
INTERLOCUTORY ORDER
PURSUANT TO IDAHO APPELLATE
RULE 12
THIS COURT having reviewed Plaintiffs Motion for Order Shortening Time and good
cause appearing therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the time period set forth
in Rule 6(d) ofthe Idaho Rules ofCivil Procedure shall be shortened and Plaintiff shall be permitted
to argue its Motion for Order Approving Permission to Appeal From an Interlocutory Order Pursuant
to Idaho Appellate Rule 12 on November 5, 2010 at 1:00 p.m.
ORDER TO SHORTEN TIME FOR HEARING RE: PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO
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DATED tlris )~--=tf?A:.....-- :
CLERK' ERTIFICATE OF
I HEREBY CERTIFY that on thisa day of ott , 2010, a true and










Trout Jones Gledhill Fuhrman Gourley, P.A.

























ORDER TO SHORTEN TIME FOR HEARING RE: PLAINTIFF'S MOTION FOR ORDER
APPROVING PERMISSION TO APPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO
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ORIGINAL
Thomas G. Walker (lSB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (lSB 6774)
Matthew Schelstrate (lSB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508








J. DAVID NAVAAAO, Clerk
ByJ.AANOAll
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN ANn FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 29th day of October, 2010, Defendant Petra
Incorporated's Response Dated October 29, 2010 to the City of Meridian's Fifth Requests for
Production of Documents, together with a copy of this Notice of Service of Discovery was
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served on or about October 29, 2010 upon counsel for Plaintiff, The City of Meridian in the
manner set forth below:
KimJ. Trout
Trout Jones Gledhill Fuhrman, P.A.












                 
    
  
     
      
   
   















Thomas G. Walker (ISB 1856)
Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508








J. DAVID NAVAAAO, Clerk
ByJ.RANDAlL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, NOTICE OF SERVICE OF
DISCOVERY RESPONSES
VS.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
NOTICE IS HEREBY GIVEN that on this 29th day of October, 2010, Defendant Petra
Incorporated's Supplemental Response Dated October 29, 2010 to the City of Meridian's First
Set of Interrogatories and Requests for Production of Documents, together with a copy of this
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Notice of Service of Discovery was served on or about October 29, 2010 upon counsel for
Plaintiff, The City of Meridian in the manner set forth below:
Kim J. Trout
Trout Jones Gledhill Fuhrman, P.A.














THOMAS G. WALKER <




                
           
  
     
      
   












    







J. DAVID NAVARRO, Clerk
ByA.GARDEN
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA





Washington Group Plaza IV










Case Number: CV OC 0907257
Received by TRI-COUNTY PROCESS SERVING LLC on October 29, 2010to be served on LABOR
READY NORTHWEST, INC..
I, Zach D. Heesch, who being duly sworn, depose and say that on Monday, November 1, 2010, at 12:23
PM, I:
SERVED the within named Labor Ready Northwest, Inc. by delivering a true copy of the Subpoena for
Document Production to S.J. Tharp of CT Corporation System, Registered Agent for Labor Ready
Northwest, Inc.. Said service was effected at CT Corporation System, 1111 W. Jefferson Street Suite
530, Boise, ID 83702.
I also tendered and paid the sum of $25.00, (Witness Fee Tendered), at the time and place of service.
I hereby acknowledge that I am a Process Server in the county in which service was effected. I am over
the age of Eighteen years and not a party to the action.
Reference Number: 101276
Client Reference: Thomas G. Walker




Subscribed and sworn before me today
. Monday, November 1, 2010
., ...."
" "I
.... C . Nb ""
.... .,:,.' ~..d ".... ~..... .-'.( ~
~~ ..~ ':;.
""--~ y \ ~: :
' .. ""'WOlL.,l'-'"""......IIC fete of Idaho ;. \ PUB' \C 1 "1
Id h -- -. ,"".- ..se, a 0 ':;. <.p •• •• c,/
n Expires on February 12~ ~j.~••••••~~~,
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Thomas G. Walker (ISB 1856)
Mackenzie Whatcott (ISB 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, SUBPOENA FOR DOCUMENT
PRODUCTION
vs.
PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
THE STATE OF IDAHO SENDS GREETINGS TO
Labor Ready Northwest, Inc.
dba Labor Ready, 1604 Garrity Blvd., Nampa, Idaho 83687
Labor Ready, 1088 North Orchard Street, Boise, Idaho 83706
CT Corporation System
1111 W. Jefferson Street Suite 530
Boise, Idaho 83702
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D to appear in the Court at the place, date and time specified below to testify in the above case.
D to appear at the place, date and time specified below to testify at the taking of a deposition in
the above case.
[gJ to produce or permit inspection and copying of the following documents or objects, including
electronically stored information, at the place, date and time specified below. (See list of
documents or objects on Exhibit A attached hereto.)
D to permit inspection of the following premises at the date and time specified below.
PLACE DATE AND TIME: Documents shall be produced at the offices of Cosho
Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, ID 83712 not later than 5:00 p.m. on
November 29,2010.
You are further notified that if you fail to appear at the place and time specified above, or to
produce or permit copying or inspection as specified above that you may be held in contempt of
court and that the aggrieved party may recover from you the sum of $100 and all damages which
the party may sustain by your failure to comply with this subpoena.





Attorney Licensed in the State of Idaho





   
                    
                    
   
               
              
        
               
             
                
  
                   
                 
                  
            
       
   
   
 
   
       





1. Produce true, correct, complete and legible copIes of your file or files,
information and documents in any way related to, connected with, attributable to, and associated
with any and all documents prepared for or by Labor Ready regarding the new Meridian City
Hall project ("Project"), including but not limited to all purchase orders, work orders, invoices,
billings and other documents ("Documents") related in any way to modifications, alterations,
improvements and repairs of the new Meridian City Hall building, facilities, systems and site
improvements ("Project") during the period of time commencing on October 15,2008 to the date
ofyour response to this subpoena.
2. Produce, true, correct, complete and legible Bates numbered copies of all licenses,
certifications and other state issued documentation confirming the qualifications of each person
and entity that performed labor or provided materials in any way involving the HVAC system,
on behalf of Labor Ready, Inc. for the Project during the period of time commencing on October
15,2008 to the date of your response to this subpoena.
This subpoena not only calls for the documents in your possession, but also for all
documents that are in your care, custody or control or in the care, custody and control of your
employees, representatives and attorneys.




Attorney Licensed in the State of Idaho
SUBPOENA FOR PRODUCTION OF DOCUMENTS TO LABOR READY
NORTHWEST, INC. Page 3
631392 006726
  
             
              
                
              
            
              
              
      
             
            
                
                 
          
               
                  
    
       
   
 
   
       
        
    
 
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 29th day of October, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION FOR
ORDER APPROVING PERMISSION TO
APPEAL FROM AN INTERLOCUTORY
ORDER PURSUANT TO IDAHO
APPELLATE RULE 12
The Plaintiff City of Meridian ("Plaintiff" or "City"), by and through its counsel of record,
the law fIrm of Trout Jones Gledhill Fuhrman Gourley, P.A., hereby submits its Reply
Memorandum in Support of Plaintiff's Motion for Order Approving Permission to Appeal from an
Interlocutory Order, Pursuant to Idaho Appellate Rule 12. Contrary to the assertions of the
Defendant Petra, Incorporated ("Defendant" or "Petra"), this matter does present a case of
controlling law upon which there is a substantial ground for difference of opinion, which if resolved
by the Idaho Supreme Court would materially advance a more orderly resolution of this case.
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
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ARGUMENT
A. The Issues Presented by the City's Motion to Dismiss Do Present Controlling Issues
of Law as to Which There Is Substantial Grounds for Difference of Opinion.
As this Court is aware from the substantial briefing provided thus far in this case, and as it
relates to Petra's counterclaim in this matter, Petra seeks additional compensation purportedly
arising from the performance of its fiduciary duties arising under the Construction Management
Agreement ("CMA") with the City. More specifically however, Petra's claim for additional
compensation is grounded in its assertion that it is entided to additional compensation based on
overall increased costs of construction, an increased cost of construction which Petra was aware of
at least as early as January of 2007 when it submitted its first of a series of cost estimates to the City.
Yet as the construction process progressed and as Petra continued to provide the City with estimates
of the increased costs of the overall construction, Petra never once adjusted the construction
management fee it would seek. As Petra has argued, and thus conceded, it was not until well over a
year later, in April of 2008 ("Change Order #2), that Petra first submitted its claim for additional
compensation.
This fact was significant to the City's Motion to Dismiss pursuant to the Idaho Tort Claims
Act, I.e. § 50-219 ("ITCA") and is particularly significant to the present request for an order
granting the City's permissive appeal. This Court's denial of the City's motion was expressly
premised upon the conclusion that Petra's claim did not accrue until February of 2009 because that
was the date, according to Petra's view of the evidence, that the City first denied its claim for
additional compensation. Putting aside the City's dispute with that particular characterization of the
evidence, what cannot be disputed is that there is a substantial dispute between the parties as to
when a cause of action accrues for the purpose of triggering the notice provisions of the ITCA.
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
PERMISSION TO ApPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO ApPELLATE RULE 12 - 2
006729
 
              
             
                  
            
             
            
               
               
                      
                
              
                   
                 
 
                
                
              
                
                  
             
                 
                 
          
              
According to Petra's argument, it could wait well over a year after having possession of facts
that would, under its interpretation of the provisions of the CMA, give rise to grounds to seek
additional compensation from the City. In essence, Petra's argument allows it to wholly control its
own limitation period regardless of when the facts giving rise to its claim arose. While it is true that
there are a number of cases which address the application of the notice provisions of the ITCA,
Petra must concede that none of those appellate decisions address the specific issue presented here.
There is no Idaho case which addresses when the notice provision of the ITCA is triggered in a
contract action between a contractor and a municipality, particularly where the contract between the
two expressly provides the time frame and procedure for the assertion of a claim under the contract,
as is the case in the CMA here. Nonetheless, it is clear from prior Idaho cases that there is no
support for Petra's position that it, and it alone, can control when its claim for purposes of the
ITCA accrues. See Mitchell v. Bingham Memorial Hosp., 130 Idaho 420, 423, 942 P.2d 544, 547 (1997)
(stating "a claimant is not required to know all the facts and details of a claim because such a
prerequisite would allow a claimant to delay completion of their investigation before triggering the
notice requirement."); Magnuson Properties Partnership v. Ciry of Coeur d'Alene, 138 Idaho 166, 59 P.3d
971 (2002) (stating that "the 180-day notice period begins to run at the occurrence of a wrongful act,
even if the extent of damages is not known or is unpredictable at the time.").
Moreover, while apparently not a basis for this Court's determination, a substantial amount
of briefing between the parties was devoted to the issue of whether or not a counterclaim of the
nature asserted by Petra in this matter obviates the need for pre-suit notification under the ITCA. It
is clear that there is no Idaho case law on that subject. Harms Memorial Hosp. v. Morton, 112 Idaho
129, 730 P.2d 1049 (Ct. App. 1986).
Thus, the two issues presented by way of the City's Motion to Dismiss are issues which
concern controlling questions of law as to which there is substantial ground for difference of
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
PERMISSION TO ApPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO ApPELLATE RULE 12 - 3
006730
                
                 
               
                   
                 
               
                  
              
                 
                    
                  
                 
                   
              
               
                  
               
             
                  
                 
                   
       
                
               
          
              
opinion. Thus the City has satisfied the criteria set forth by Idaho Appellate Rule 12 for permission
to appeal to the Idaho Supreme Court.
B. The Grant of the City's Motion Would Advance the Orderly Resolution ofthe Case.
While it is not disputed that the dismissal of Petra's Counterclaims would not terminate this
litigation in its entirety, it would materially advance the orderly and efficient resolution of this
litigation. The City commenced this action based on Petra's failure to perform in accordance with
those express fiduciary duties and obligations which it agreed to perform in its capacity as the
construction manager for the Meridian City Hall. The City's claims for contract damages and
construction defects would continue regardless of whether or not Petra is entided to present its
claims for additional compensation from the City as alleged in its counterclaim.
However, the dismissal of Petra's claims would gready streamline the issues presented in
these proceedings, thus significandy reducing the nature and duration of trial. This is certainly a not
inconsequential result given, as Petra recendy noted, the "significant legal expenses" (in excess of $1
million) that Petra and the taxpayers of the City of Meridian have had to incur and will be required
to incur. See Petra's Memorandum in Support of Motion in Limine to Exclude Testimo'!} and Documents
Regarding Meridian's Claimed Damages, page 11. Moreover, an immediate appeal will not only save the
parties tremendous expense, it will also reduce the impact upon the employees of Petra and the City,
as well as other third party witnesses.
Accordingly, the grant of an immediate appeal as requested by the City would advance the
orderly resolution of this case.
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
PERMISSION TO ApPEAL FROM AN INTERLOCUTORY ORDER PURSUANT TO IDAHO ApPELLATE RULE 12 - 4
006731
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CONCLUSION
For the reasons set forth above, the City respectfully request that this Court grant it
permission to appeal the Order denying the City's Motion to Dismiss Petra's Counterclaim to the
Idaho Supreme Court.
DATED this #- day of November, 2010.




REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~day of November, 2010, a true and correct copy of




















REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ORDER ApPROVING
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIll. FUHRMAN, P.A.






J. DAVID NAVARRO, Clerk
ByA. GARDEN
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST
PROFITS AND/OR BUSINESS
DEVASTATION PURSUANT TO THE
IDAHO TORT CLAIMS ACT
COMES NOW Plaintiff the City of Meridian, by and through its counsel of record, the law
finn of Trout Jones Gledhill Fuhrman Gourley, P.A., and hereby moves this Court to dismiss,
pursuant to Rule 12(b)(6), Petra, Incorporated's (hereafter "Petra") claim for lost profits and/or
business devastation. This motion is supported by the Memorandum in Support of Plaintiff's
Motion to Dismiss and the Affidavit of Daniel Loras Glynn filed concurrently herewith, and the
pleadings and papers on file in this matter.
Oral argument is requested.
PLAINTIFF'S MOTION TO DISMISS DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR
BUSINESS DEVASTATION PURSUANT TO THE IDAHO TORT CLAIMS ACT-1
006734
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DATED this 4th day of November, 2010.





I HEREBY CERTIFY that on this 4th day of November, 2010, a true and correct copy of
















PLAINTIFF'S MOTION TO DISMISS DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR
BUSINESS DEVASTATION PURSUANT TO THE IDAHO TORT CLAIMS ACT - 2
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DANIEL LORAS GLYNN, ISB # 5113
'TROUT. JONES. GLEDHILL. FUHRMAN, PA






J. DAVID NAVARRO, Clerk
SyA.GARDEN
DEPUTY
Case No. CV OC09-7257
IN THE DISTRICT COURT OF THE FOURTH ]UDIOAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PE1RA, INCORPORA1ED, an Idaho
Cotporation,
Defendant.
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S ManON TO DISMISS
DEFENDANT'S Q.AIM FOR LOST
PROFITS AND/OR BUSINESS
DEVASTATION PURSUANT TO THE
IDAHO TORT Q.AIMS ACT
COMES NOW the Plaintiff Gty of Meridian ("Plaintiff" or "Gty"), by and through its
counsel of record, the law finn of Trout Jones Gledhill Fuhnnan Gourley, P.A, and hereby submits
the following Memorandum in Support of Plaintiff's Motion to Dismiss Defendant Petra,
Incotporated's ("Defendant" or "Petra") Oaim for Lost Profits and!or Business Devastation
Pursuant to the Idaho Tort Oaims Act.
I. INTRODUCTION
At the outset, it is important to clarify and distinguish the Gty's present motion from the
Motion to Dismiss (Pursuant to the Idaho Tort Oaims Act) filed on August 17, 2010. The first
Motion to Dismiss (Idaho Tort Oaims Act), wherein the Gty has sought permission to appeal the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS DEFENDANTS C1.AIM FOR LOST
PROFITS AND/OR BUSINESS DEVASTATION PURSUANf TO TIlE IDAHO TORT C1.AIMS ACf - 1
006736
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Court's denial to the Idaho Supreme Court, sought to dismiss Petra's then-known counterclaims
against the City as set forth in the Otange Order No.2 Request, dated October 3, 2008 and
prepared by Gene Bennett, wherein Petra sought increased management fees in the amount of
$512,427.00.
The present Motion to Dismiss is being brought by the City in response to Petra's newly
alleged claim of lost profits and!or business devastation. Not only has Petra clearly failed to provide
the City with proper notice of the lost profits and!or business devastation claim pursuant to the
requirements of the Idaho Tort Cairns Act, I.C § 6-901 et sfYJ. ("ITeA"), Petra has failed to even
allege this claim in its Counterclaim, Amended Counterclaim filed on August 21, 2009, or in
response to discovery requests from the City regarding Petra's alleged damages. Instead, the first
disclosure of the nature, breadth and scope of a claim for lost profits and!or business devastation
until the Keith Pinkerton expert report received by the City on October 22,2010, which attempts to
set forth and quantify Petra's lost profits and!or business devastation claim in the amount of 3.9 to
4.2 million dollars.
Accordingly, in view of the fact that Petra did not serve a notice of claim upon the City
within 180 days from the date that the lost profits and!or business devastation claim against the City
arose, or reasonably should have been known, Petra's claim must be dismissed for failure to state a
claim upon which relief can be granted.
II. ARGUMENT
Petr.1's Oaim for Lost Profits and/or Business Devastation Against the Oty
Must be Dismissed With Prejudice in View of Petr.1's Failure to Properly and
Timely Provide the Oty with Notice of Such a Oaim in Accordance with the
ITCA.
Municipal cotporations like the City are entided to pre-suit notice under the ITeA. This
requirement is found within Idaho Code § 50-219, which requires that "[a]ll claims for damages
against a city must be filed as prescribed by[the ITCA]." I.C § 50-219. Srea/sq Sueitzeru lJean, 118
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS DEFENDANTS Q.AIM FOR LOST
PROFITS AND/OR BUSINESS DEVASTATION PURSUANf TO TIlE IDAHO TORT a.AIMS ACT - 2
006737
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Idaho 568,798 P.2d 27 (1990) (stating that I.C § 50-219 clearly intended to make "filing procedures
for all claims against a municipality unifonn, standard and consistent."); Saxt J3«kstatd &al Estate
Curptny'U CityifPrestm, 147 Idaho 852, 856, 216 P. 3d 141, 145 (2009). Thus, "[n]otice of a claim
for damages against a city, whether grounded in tort, contract or otherwise, falls under the 'all
claims' language of I.C § 50-219." Cox 'U City ifSardpant, 140 Idaho 127, 131,90 P.3d 352, 356
(2003).
"[I]t is clear that failure to comply with the notice requirement bars a suit regardless of how
legitimate it might be." Drigps 'U Grafe, 148 Idaho 295, 297, 221 P.2d 521, 523 (G. App. 2009). Sre
also, Brymt 'U City ifBkukfrxx, 137 Idaho 307, 48 P.3d 636 (2002); Mallory 'U City ifMaJtpeIier, 126
Idaho 446, 885 P.2d 1162 (G. App. 1994); McQIillen 'U City ifArmm, 113 Idaho 719, 747 P.2d 741
(1987); Otermm 'U Klien, 103 Idaho 795, 654 P.2d 888 (1992). Accordingly, in all actions against a
governmental entity such as the Gty here, the party asserting a claim must both plead and prove that
he or she has complied with the requirements of the ITeA. Panis 'U Dennisoo, 120 Idaho 425, 816
P.2d 982 (1991) (summary judgment was proper as plaintiff had failed to make a showing sufficient
to establish the existence of an element essential to her case on which she bore the burden of proof,
i.e compliance with ITCA).
Pursuant to I.e § 6-907, a notice of claim must:
[A]ccurately describe the conduct and circumstances which brought about the injwy
or damage, describe the injwy or damage, state the time and place the injwy or
damage occurred, state the names of all persons involved, if known, and shall
contain the amount of damages claimed, together with a statement of the actual
residence of the claimant at the time of presenting and filing the claim and for a
period of six (6) months immediatelyprior to the time the claim arose.
I.C § 6-907.
Petra failed to provide notice to the Gty as required by the ITeA.
On May 6, 2009, Petra filed its original Answer and Counterclaim in this matter. Petra's
Counterclaim does not contain any claim for lost profits and!or business devastation. On August
MEMORANDUM IN SUPPORT OF PLAINIlFF'S MOTION TO DISMISS DEFENDANTS a..AIM FOR LOST
PROFITS AND/ORBUSINESS DEVASTATIONPURSUANfTO TIIE IDAHO TORTa..AIMS ACf - 3
006738
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21,2009, Petra filed its Amended Counterclaim in this matter, which also does not contain anyclaim
for lost profits and!or business devastation.
In this regard it should be noted that on July 22, 2009, the City propounded discovery
requests upon Petra, including Interrogatory No. 32, which stated:
INTERROGATORY NO. 32: Please set forth and descnbe with particularity each
fact that supports your claim for any damages in this matter, including how you
arrived at these damages, the calculation for the same, and identify any and all
documents that support your claim for damages.
(Affidavit of Daniel Loras Glynn in Support of Second Motion to Dismiss ("Glynn Aff:'), Exlnbit
"N'.)
On August 24, 2009, the City received Petra's response to Interrogatory No. 32, which
stated:
RESPONSE: See C1ange Order No.2 Request, dated 10/3/08 prepared by Gene
Bennett.1
(Glynn Aff., Exlnbit "B".)
Petra has not supplemented its response to InterrogatoryNo. 32. (Glynn Aff., '4.)
On October 22, 2010, Petra provided the City with an expert report from Keith A
Pinkerton, wherein Petra, for the first time, provided any detail concerning a claim for lost profits
and!or business devastation in an amount of 3.9 to 42 million dollars. (Glynn Aff., Exhibit "C'.)
Significantly, and as set forth in the expert report proridxJ by Petra, the lost profits and!or business
devastation claim arose immediately upon the City's filing of the Complaint in this matter on April
16,2009.
Thus, according to Petra's own expert report, Petra has known or should have known about
this lost profits and!or business devastation claim since April 16, 2009. Accordingly, Petra was
1 O1ange Order No.2 sought payment in the amount of $512,427.00 for an alleged increase in the
management time and management fee on the project.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS DEFENDANT'S a.AIM FOR LOST
PROFITS AND/OR BUSINESS DEVASTATION PURSUANt TO TIIE IDAHO TORT a.AIMS ACf - 4006739
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required to provide the Gty with proper notice of Petra's claim no later than October 19, 2009. See
MitxheJl 'Zl Bir1jJamMenvrial H~p., 130 Idaho 420, 423, 942 P.2d 544, 547 (1997) (stating "a claimant
is not required to know all the facts and details of a claim because such a prerequisite would allow a
claimant to delay completion of their investigation before triggering the notice requirement.");
Ma?J1USal Properties Partrmhip 'Zl City ifCreur d'Alerr, 138 Idaho 166,59 P.3d 971 (2002) (stating that
"the 18o-day notice period begins to run at the occurrence of a wrongful act, even if the extent of
damages is not known or is unpredictable at the time.").
Petra, however, did not even allege its claim for lost profits and/or business devastation until
producing the expert report on October 22,2010, more than a year of the deadline ~bythe
ITCA. As the Court is well aware, failure to comply with the notice requirement of the ITCA bars
Petra's claim. Therefore, Petra's claim for lost profit and/or business devastation fails to state a
claim upon which relief can be granted and should be dismissed with prejudice.
III. CONCLUSION
It is undisputed, and undisputable, that Petra wholly failed to plead, or comply with the
ITCA and I.e § 50-219 in regard to its claim for lost profit and/or business devastation. As such,
these claims must be dismissed with prejudice.
DATED this 4th day of November, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of November, 2010, a true and correct copy of
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KIM J. TROur, ISB # 2468
DANIEL LORAS GLYNN, ISB # 5113
mour. JONES. GLEDHIll. FUHRMAN, PA






J. DAVID NAVARRO, Clerk
ByA.GARDEN
DEPUTY
Case No. CV OC09-7257
IN THE DISTRICT COURT OF THE FOURTH JUDlaAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIIE OlY OF MERIDIAN, an Idaho
Municipal Corporation,
v.
PE1RA, INCORPORAlED, an Idaho
Corporation,
Defendant.
STAlE OF IDAHO )
) :ss
Countyof ADA )
AFFIDAVIT OF DANIEL LORAS
GLYNN IN SUPPORT OF PLAINTIFF'S
MOTION TO DISMISS DEFENDANT'S
CLAIM FOR LOST PROFITS AND/OR
BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT
DANIEL LORAS GLYNN, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. On July 22, 2009, the Gty of Meridian selVed upon Petra, Incorporated Plaintiff's
First Set of Interrogatories, Requests for Production of Documents and Request for Admissions to
Defendant Petra Incorporated. InterrogatoryNo. 32states:
AFFIDAVIT OF DANIEL LORAS GLYNN IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS
DEFENDANT'S UAIM FOR LOST PROFITS AND/OR BUSINESSDEV~TATION
PURSUANT TO THE IDAHO TORT UAIMS ACf- 1 006742
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Please set forth and descnbe with particularity each fact that supports your
claim for any damages in this matter, including how you arrived at these
damages, the calculation for the same, and identify any and all documents
that support your claim for damages."
Attached hereto as Exhibit "N' is a true and correct copy of Interrogatory No. 32
served upon Petra IncOlporated on July 22, 2009.
3. On August 21, 2009 Petra, Incorporated served, by mail, Petra Incorporated
Response Dated August 21, 2009 to the Gtyof Meridian's First Set of Interrogatories, Requests for
Production of Documents and Request for Admissions to Defendant Petra Incorporated. Petra
responded to Interrogatory No. 32 by stating: "See Otange Order No.2 Request, dated 10/3/08
prepared by Gene Bennett." Attached hereto as Exhibit "B" is a true and correct copy of Petra's
response to InterrogatoryNo. 32, and the verification page signed byJerry Frank.
4. I have reviewed Petra's Supplemental Responses and have detennined that Petra has
not supplemented its response to InterrogatoryNo. 32.
5. On October 22, 2010, Petra provided the Gty with an expert report from Keith A
Pinkerton, wherein Petra, for the first time, provided any detail concerning a claim for lost profits
and!or business devastation in an amount of 3.9 to 42 million dollars. Attached hereto as Exhibit
"C' is a true and correct copyof the report from Keith A Pinkerton.
FURTIiER YOUR AFFIANT SAYE1H NAUGI-U.
TROUT. JONES. GLEDHILL. FuHRMAN.
GoURLEY,PA
By: '\ :::--, ~ <:=r
Daniel Loras Glynn
AFFIDAVIT OF DANIEL LORAS GLYNN IN SUPPORT OF PLAINTIFF'S MOTION TO DISMISS
DEFENDANT'S U-AIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION
PURSUANT TO THE IDAHO TORT Q.AIMS ACf- 2
006743
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Subscribed and sworn to before me this 4th day of November~ 2010.
Notary Public~ State of Idaho
Residing at: Meridian~ ID
Mycommission expires: November 3~ 2014
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of November~ 2009~ a true and correct copy of




800 Park Blvd.~ Suite 790
P.O. Box 9518
Boise~ Idaho 83707-9518
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IN THEDIS'tRiCT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COl,JNTY OF ADA




PETRA, INCORPORATED, an Idaho
.Corporation,
Defendant
Case No. CV OC 09-7257
PLAINTIFF THE CITY OF MERIDIAN
FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUctION OF
DOCUMENTS AND REQUEST FOR
ADMISSIONS TO DEFENDANT PETRA
INCORPORATED
Plaintiff, by and through its counsel of record, Trout Jones Gledhill Fuhrman, PA., and
pursuant to Rules 26, 33, 34, and 36 of the Idaho Rules of Civil Procedure and in accordance with
the definitions and insttuctions set forth below, requests that the Defendant, Petta, Incorporated,
(hereinafter "Petra" or uDefendant'1, answer the following Inten:ogatories, Requests for Production
of DOcutn:~ts, and Requests for Adn:Ussions in writing, under oath, and within thirty (30) days.
n~e Requests are continuing in nature and req~ supplementatiop pursuant .to ldaho Rule of
Civil Procedure Rule 26(e), anytime before ttial, and in no eveilt later than 45 day'S before trial.
PLAINTIPP rHn CITYo~ MERIDIAN Plan' SET OP INTERROGATOR.IBS, REQUES'l'S POR
PltODUCTION OP DOCUMENTS AND REQUEST PORAI)MISSIONS TODE~ANTP'~--!!IIIIIIIII~IIIIII--'
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recommenda.tions to Owner and Architect as to the constructability, cost-effectiveness, clarity,
consistency and coordination ofConstruction Documents.
INTERROGATORY NO. 30: Please list any and all setvices, including but not limited to,
the date(s), name of person(s) performing. service and description(s) of said services performed by
Petta. or Petta's agents in compliance with Article 4.5.8 of the Agceement as the preparation ofvalue
analysis studies on major construction components.
INTERROGATORY NO. 31: Please list any and all se.trices, including but not limited to,
the date(s), name of petson(s) performing service and description(s) of said services performed by
Petta or Petta's agents iderttified as ~'general conditions" specifically identified as it'eDiS designated
fot ptocw:ement by the COf!Sttuction Manager in the Construction Management Plan
INl'ERROGATORY NO. 32: Please set forth and describe with particularity each fact bt
. ;supports yoUt claim for any damages in this matter, including how you arrived at these damages, the
calculation for the same, and identify any and all documents that support yow: claim for damages.
INTERROGATORY NO. 33: Please set forth and describe with particularity each &.ct,
doeuttlent, and correspondence that Petra contends, if any, that Petra examined the Plaintiffs
Criteria, prepared and submitted to Plaintiff a written report as required by Article 4.2 of the
Agreement.
INTER.ROGATORY NO. 34: Please set forth and describe with particularity each fact and
document, including but not limited to the date(s) and description(s) of services performed by Petra
or Petta's agents in compliance with Article 4.4 of the Agreement, specifically the creation and
submission of the Construction Ma11agement Plan.
INTERROGATORY NO. 35: Please set forth and describe with particularity each fact and
document, including but not limited to the date(s) and description(s) of services petfottned by Petta
PLAlNT1FF'I'HE CITY OF MERIDIAN FIRST SB'l' OF INTERROGATORIBS, RHQUBSTS FOR
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I HEREBY CERTIFY that 011 this 22'" day of July. 2009. a true and correct copy of the



















PLAINl'IPF THB CITY OF MERIDIAN FIRST SET OF IN'I'ERROGATORIBS. REQUESTS FOR
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ThomuG. Walker (lSB 1856)
·MlCKeDi.ie WhateoU'(lSB5509)
. cosiloBUMPIIUY,LLP .
: 800 ParkBlvd., Suite 790
. ,·P.O.Box9518 . .' ."
Boise, Idaho 83707-9518 . .
Direct PboDe: . (208)~
.ceO PhoDe: . . '. (208) 869-1508
Direct Faesimile: (208) 639-5609 .
E-maU: tftlker@c08bolaw.com; mWbatcott@eosholaw.com
Attorneys for DefeDdaDt,.Petra·Incorporated
... . ," ~ . ....... _. .....__._...__._---_.._._----_..__ ._...__..__ ._ .._------ --- - --_..- _.._.__._------ - .-
IN TIlE DISTRICF COURT OF TIm FOURTH JUDICIAL DISTRICI'.OF
TIlE STATE OVIDAHO, IN AND FOR THE COUNTY OJ' ADA'
******.




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED RESPONSE
DATED AUGUST 21,2009 TO THE CITY
OF MERIDIAN'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND
REQUEST FOR ADMISSIONS TO
DEFENDANT PETRA INCORPORATED
Petra Incorporated ("Petra''), by and through its undersigne<;l counsel, pursuant to Rul~
33, 34 and 36 of the Idaho Rules of'Civil Proced~, respOnds to Plaintiffs City of Meridian's
- ...-. __ ..... (Meridian) First Set·ofInterrogatories, Requestsfor·Production of Doouments·and·Requests for: .
Admissions, served on or about July 22, 2009 as follows:
PETRA INCORPORATED RESPONSE DATED AUGUST 21. 2009 TO THE CI1Y OF
MERIDIAN'S FIRST SET OF INTaRROOATORlES. REQUESTS FOR Pl{ODUCTION
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building be raiSed 4 feet to <,]jmjb8~e that' risk (l~tter 4/3/07). City Council. approved the value
. ..
engineering suggestion'aIid the drawings were modified-to raise the building 4'· (letter.4112107).
• .Bi-WeeldyMeetings JunelJuly/August2007·
Numerous value engineering suggestions were pursued during the months of June, July,
and August 2007 (see attached correspondence to subcontractors). These were summarized and .
-------cgi.ven-to-.City-COuncil-.(see-attachment-813-l/0~-.Xhree--of-the-items-were-selected-(:see-Mtg#1.4-e------- ----
9/17/07).
INTERROGATORY NO. 31: Please li~t any and all services, incl':lding but not liniited
to, the date(s), name of person(s) perfO~Dg service and description(s) of said services.
performed by Petra or Petra's agents identified as "general conditions" specifically identified as
items designated for procurement by the Construction Manager in the Construction Management
Plan.
RESPONSE: See respon,se to Interrogatory No. 5 for documentation of performance
under General Conditions.
INTERROGATORY NO. 32: Please set forth and describe with .particularity each fact
that supports your claim for any damages ·in this matter,includinghow you arrived at these
damages, the calculation for the same, and identify any and an docum~ts that support your
__ .. .__ . " ...c~ for dama,ges. .
RESPONSE: See Change Order No. 2 Request, dated 10/3/08 prepared by Gene
Bennett.
PETRA lNCORPORAmo RESPONSE DATED AUGUST 21~ 2009 TO TIlE CITY OF Page 31
MERIDIAN'S FIRST SET OF IN1ERR.OGATQRIES, REQUESTS FOR PRODUcTION
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day ofAugust, 2009 a true and COlTect copy of the
within and foregoing docmnent was served upon: . .
Kim J. Trout, Esq. .
Trout Jones Gledhill Fuhrman, P.A.
____---=2=25~:North9th ~_Sl,Jj.~J~Q ._ ___
P.O. Box 1097
Boise,ldaho 83701
. 181 U.S. Mailo . Hand Delivery
._...D__Jh~_~gbtC9.Yri~ .. _.._.. ..__.. ._..._ ..__.__ ...
o Facsimile:o .....&..-a
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO TIlE CITY OF Page 77
MERIDIAN'S FIRST SET OF INTBRR.OGATORIES) REQUESTS FOR PRODUCTION
OF DOCtlMENTSAND REQUEST FOR ADMISSIONS TO DEFENDANT PElRA INCORPORATED
006750
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· . From: Cosho Hur tV LLP To: 3311529 Page: SI3 Date. 2009 3:01:31 PM
VERDlCAnON
STATE OF IDAHO )
);88.
County ofAda. )
lerry Prank. being first duly sworn OIl oa~ deposes and says:
That ho it tho P.residcnt oftbc Doi'clndant Petra Incorporated iD the ~titled ~OD;
that he has read the foregoing Response to Plaintitrs First Sot of Interrogatories, Requestl for
Produc!tlon ofDoCUlQeI1ts and Request for AdmiJsions, that by hi, own pcrsonallcnowledge he
knows tho contents thoreofj an~ that the facts therein stated aro tru~ oorroct and acew:ate 10 the




My Commission Bxpires: ~(mI~!f:::lioI.I.o.r'=>...;J...__
PSTIlA lNCORPORATSD RBS.-oNSB DATBD AUOUST21, 2009 TO TIm CITY OF P.76
MBRJD!AWS PJR.ST SIT OP IN11IRROGATOIUES. RBQUBSTS FOil PRODUCIlON
OF DOCUMBNTS AND RBQUBST FOR. ADMISSIQNSTO DSfBNI)~NT PBTRA INCORPORATBD
006751
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October 20, 1010
Mr. Thomas G. W"', I~.
COIM HurnpNey, UJl
100 ,ark IIW., Suite 190
PO lox 9511
loise, 101)101-9511
1'1: City of~ v. Petra, lnc.
Dear Mr. Wltk«:
At your r..-at, I ..... rfttewe" the facts MCII dmMMtances surrOUft4lftl the counterdlim
alserted by 'etta, 1M., ('*a~ In the matter cited aIIove to qwtntify cor,•.,.... economic
damaaes. Thi. retMf1 i. iftteftdM to summari.. the analyses per#orme4 1M tlhtW.. the
conclusions ,.acM4.
In per#orminl this~ I astUt'MCII that Petta wtM prevail in Its IepI ........ of this c....
AccordinetY, WI 'etMt1 should not ... (Oft"_ to contain any opiftioM with ,.,.,d to
Oefendant'llI....ty.
Data Considered
Dun.,. the course of tNt .....ment, I ,eviewed retevant data obtained from the foHowmc
sources: (1)~ fMfmtt data from .. of the inc:otl*attd tntltl.. in AlIa and Canyon
counties ...,. .... the munkipaMti. of Notwt aM Gt'1Ift1.af; (1) aucllt... fiftMciaI statements
of 'et,a, Inc.; Md (it varicMts 1...1fMiAp with this cast. In ........ I have had
discvllions with lMMI.ment of 'etra and Its .
Methodology
To .,antlfy ....... usect aYaH'" ttat~ to estimate the mqnltude of the~.
construction rMfket in Ada ami Car¥fO" cOUfttilS. I tMft c0utM4 this infettNeloft with data
obtaintd from 'It,a to estiMat. Its shaI. of that market by v-ar from 100) forward. Iv
com,.nn, Petra'. resvlts In the marketplace tIoth befor. and after the ~....... Wfonafuf acts of
the City of Met1c'Man, I was atilt to esttmat. tnt prlSlAt valve of lost pt'oflts iftaWre4 by 'etra,
Inc.
I .$0 constructed a pat..... IftaIysis usint the same input Uta and a,plyinla teehniq... known
as Mont. Carlo SiMulItioft. This techniftut prOVides an aIt.rnative metftod of eliminatinl
uncertainty thr" the us. of statistics.
loth methods of aMlysis prOfNc. simi•• results and were desi,ned to qvantify damaps With a
,..son......... of economtc certainty; af. of "" conclusions are .xpressed on that .....
PlTRA97107
006753
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Professional Qualifications
A liMine of my professioMl~ aNI JlIfIor testimony .... attach*' to tnts report.
Professional Billing Rates
Hoo.... Cornett's hourly rates CUt""'" r fr.... UO per hour fof derica4 SCaff to $300 per
hour for Mlftior ,..-tMrs. My rate in effect for this~t is $115 per how.
Conclusions
lased on the metftods cfescr.... -.we aNI aslhown In actdittoft on Ifte accompanvtnl
schedules, it is my ofliftion that the ,.,aeM v..... of the ecoftOmk: s incurred by Petra is
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City of Meridian v. Petra Inc. Ict.... t
Building Permit Data.......... .. - .a - .. Jill ...Ada CoIIIIty $276.717.503 $396.314." $314.126.7Oi $251.!l38.333 $133,Q67,o72 $145.374.737 $24,675.616Boise $335.012.510 $4!II.OU,247 $4M,Iti.270 $541.1!lO.848 $332.8I1,23!1 $213.143.043 $!I5,48!1.621E. $174...... $2lIl2,2U.lOI $116'-'_ $75,105_ $52.420.410 $"..... $23.5tl,h.
~City $20.41'''37 $18•••338 $27.112'- $32.122.710 $11,174,358 $5,111,271 $3,!III,4.25
IIIIIrWIan $55t.-_ $750,775'" $531,412,"S $3M,M6.565 $215,537,421 $2e3.540,117 $M,572.I.
Kuu $36.m.s13 $t'7,251.7. $73.133.4n $53,2t1... $56,.7,461 $42,602.153 $21,3Ji,571
SW $2J:OM7 $16,673,420 $11.164.166 $35.155.732 $11.232.914 $S.m.- $12.M3,267
'--County $114,152,J36 $l4I,IU,.12 $l2I,435." s-,,675,G1O $37.aae.- $36,431."3 ~.*
caw-a S-.-.m $172.161.313 $1&3.-'412 $01Ja,M2.25S $a01.....462 $64,58I,Ml $.27.na.-....... $2ClI,oIlO,- S-.-'- $3M'-'_ $161,-,_ $--- $4i,oIlO,- $21.411,218....
GreetlIe.
!'anna $1.12I.-s $5.-'26!I $1.43!1.322 $3.355.155 $1.447.148 $1.381,55t




.1 't ...1....... .. - .a - .. .. tIMtwIAMe-ty $n3,623,1i3 $316.768,1U $2sa.al'.... $157.351,6M ••642.111 $45.117.752 $»,073,287IIoise $128,056.170 $Ui,53!1,H11 $113"'7•• $1M._.311 $5O,331~ $Jt,53I.7)6 $32,323.4n
EllIe $157.511.353 $181,206,711 $12.)61_ $.,668,121 $21.413,624 $12.513.... $u.se1.717
GlnNnCity $0 $11...... $13.415.553 $2U06,321 $11,413.162 $75J,007 $l.m.3lIIO....... $45s,o,1.AO $616.165•• $344,213,M1 $-'410.511 $150.551,137 $12t.ln.Ml $72.-,tt5
Kuu $31,7tI5.- $l7,-.s- $63.-.na $41,204.132 $46.Q1,JIi $42,77O,OQ $14.M2,H2
SW $24.732,762 $17.237,27. $55......275 $29.132.916 $5.711,4e $4,272,113 $7,613.217
Can¥on CoIIIIty $10._,221 $121.GQ2.724 $116,846,644 $52,-.413 $28.442.712 $t,MI,M2 $4.185.211
caw-Il $70,Q6I,467 $lU.4n.S2I $142.55&,125 $16.....~ $27.2••141 $23,6t5.2itJ $12P1.ISO
Nampa $161.238,171 $201•••462 $111.-'21' $4I,06I,051 $27.700,866 $1,515.212 $6,670;tJI1
Noeu5
GreeNe.
..- $lM.256 $1,350.000 S6IO.8ClO $2.553." $4!14,732 $M2.616 $152.778..... $0 $552.165 $o1M.ClllO $440,763 $281,_ $0 $0
MlddIeton $13,151.362 $25.324,336 $36.215.711 $11,500,213 $16.281"11 $6,J34.632 $5,221,523
WWer .....-.J .........J........,: a:; p7W4 .s::: •1IIIt ..............
.... :c ell .. - - - - - tIMtwIAM County $4J,OH.... $71.544,117 $55••7.iII $!14,571,," $46.424.'71 $H0,256,- $01,~,3ttIIoise $107,025.540 $»1.478,657 $311,311,21l $375,Cl12,- $212.541.756 $IU.JOU.7 $0.166,144E. $17.015.731 $21.012,)0 $34"'7,404 $36.137.ua $23•••716 $1,434,SM $7......
~Clty $20,.11.437 $6.728,848 $02A.546,447 $JiO....45t $6,~l,1t6 $5.UI,164 SZ.-s,1J5......... $104.711,5)6 $133,110,338 $1.7.1..... $U'.355." $134.'77,5U $74.363.747 SU,270,G24
IC_ $4'-'625 $',,5I,2H $1.5)4,731
$1,.._
$Ml.5M.C165 $6....eu
Star $25,315,tIl $6.022•• $6.514.425 $l,Q67.08I $5.1••'70
CMvOll County $24,556.115 $27._ $21.511•• $33.aos,647 $17.378.110 $26,481.211 $5,11!1.M!I
Cal4weI $36._,-5 $4t.6I3.715 $40,'34,657 $42.441.272 $74,181.321 $20,111.412 $14_,235
Nampa $46.761,12!1 $103.630,538 $145.4!ll.781 $112.'31.!14!1 $72.2!I!I.1M $37,414,7. $21,81!1.127
IIIotus
GNeftIe.
..- $1."3'" $4,648,26!I $S••322 $102.155 $t52"16 $l,038,M3..... $HlO.761 $16,644 $205,G14 $5O,J24 $52••
MidlIIeton $6.6".170 $4•••338 $13.364.352 $4.fil2t.32I $4O,!III,636 $1.788,*
WWer $J14,212 $2,71"'14 $3.371.," p!!,317 $!i,4Il $4,51'.458 $1,W,-
1IIIt ....... $Jill""" ....... ........- ......, ...........-- P£'TRA9711Q
006756
       ...   
         
 un   96.314.708  .'3 .     
Iois    54_.2  . 90.    .  
llie   02,2 .  , ,    14  .SSl,  
     .    II,4  .........  , ", .  . S  I ,537~l  .'  
 1 Sa  7 ,2   , t1,h6  2M2.W  
s...  8    .3Jt. ,u3,  
,-- t  3  14I,I   .6 ,  .1».82 l6.431.14  $lO..s.* 
.II $106,-,332 ,  13,-.  13a. .  , .   ot4,58I.- s-.-.- , )4. .   .OO . ,   
I  
 ,121,G65 5.-._    l, USS 
l ! ,  4I,1n       •• 
il ll  $11.'11 •• 
$31 • .,_ 
$4O,612,12!I $24,864.565 $20.301.746 $47.n4.261 $7,G10,217 
IlI  ~14~12 $2,71',514 W 79,63t $1.601,"" $401.065 $4,657,!IiO $1.222,_ ..... 
111         
c  a 3,623,  ,76"'21 .a1    $86.   20,073,D  
I  21,056.'" 1t ! ,51  ,   66,*,  ~ e !I.   
  81.-.71   31, 68,1  t.   ..  16,581.  
  .6&O,4tO 3  1,J06.  .  1  1.13  ••  SS.0I ,  ,t S,scn 2 ,86  ""',51  UO.S5t,l  , ,Nt  
 . 96 &7.-. 3,HI,n  5 ....  , l,J15  l!  ,SSl 
s...    ..   !I.132.n  .711,4e1  ,  
 un  ,  ,80 .  0  . ,   1i   
I 061.  1 . ,  ,  , ..  113 31.  3_.241 2P1.3. 
 .  »U6!l.4  .    ,  O;t t  
 
t nI  
  U5O.ooo $8010,800  9 .   , 1    116.000 .  201 ••   
id l   , )  9  .  ,.  8  .  
IlI  .  . .: .   : &71'-~ .. ..... .. .. ..  
 I~ III  ~ 
Co l  3   9 S  5.»  14, 9." . 24.S  lGO, ,.s o ,iOUt  
I   301.478,  1 ,211 ,G l.  183. •• O.166.l  
  . U' o 4 ... 7 .... 1 I ,        
i  sa,.U.43  , 1 1 2A.546.  i ,J16. SS 1" .128,  $2 .tlS 
MeriIINIn *.71 ,5)     1)'.     $22,2",8  
 . .  .  t. M. M $1,014_ 1O     
 .315.t!I1    1, 1 $S.1 •• '" 
  .  
$27 __ 
1.5 1._  1 8  .  . 1'.54' 
c I  ,     . 1  .  4,860,23  
 .  .  11 1  .' 1.!I !I  . .  ,81'.  
N t  
 
 ..,      t ,.  1P 1.54   I   a P1  0,8    
~     1  I . 1 ,!I3!I,  .7",6!14 
IlI  i!14.  S,71t,5  ~3,37!1 63t e·M  ~.l ~lt,451 lJ22&.....  I  ...,.,.  ,.,  -- - .. 'W 
City of Meridian v. Petra Inc.







$33,059,273 $47,716,714 $10,619.217 $53.2Q5,l6O $SO,711.114 $33.421,631
$4.IS4 .$1.246 $7,3!1 .~7W_ $2J~ _ $4.347
$33,0i4,127 $47,724,tiQ $a'J,Qi,5J4 $53.235,.' $50,734,78t $33,425,915
$.pM WAnD $2UD U' $fiNW $f55m W SlP12 821













$7.7,527 $161,079 $1.177,545 $1,234.425 $IOUi1
• $0 $D .7,M' $171,522
$21.142 $110..,. $1Ii." $1-"1 $123,141
$2Uil $10,- $oIS.0Q6 $11,417 $JQ,i3I
$1I.i55 $15...... $il.QIO $1O.5Ii $&.243
.... $1,461 $t.4Ii $11.437 ""151
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City of Meridian v. Petra Inc. ....... 1
Estimation of Petra Market Share
f 1 r Ic.-..... , n. el,. '....n .......
~ CMCost
Comtrudion eM MetT",",
!I1iltJf ~ ~ fIlBJiL TetatCM
2QlM $5Oi.379,407
2G05 $747.H2,&81 $29.121,&16 $5.346,171 $4,iII $5,iSG,1S9
2CICli $lS3,71i,!tU $47,411,ft! $9,315,2iS $0 $t,U5._
2047 $&70.925.206 $31,281,021 $1,191.747 $6,i75.516 $1,567,263
~ $679.719,317 $32,472,119 $1.473.422 $12,114,577 $11,587,.
2IOf S4Si,ul,iOt $17,o.M,Hi $111,414 $MO,lCIIi $451,.61C)
f!J6/»IUJ $1Si,lll,il7
011/31/10 $2fI8,191.25O $i,M2,.. $0 $115.131 $115,1Jl
20W $313,797,374 $10.30,044 $0 $172,iIi $172,616
...... ........--.... - -2M5 $5Qi,J79,407 $2t,121,u6 La. $5,HO,IH 1.-2IiI6 $"H7,2iU11 $47,47UH .... $I,J1I,- La




2CIOI $679,719,.7 $17.044._ UIS $4S1,i1O ...
2018 $4Si,DUOl $1D,lit,044 J.- $172,i1& ...
.........
200S $i2i,&2I,lM9 $29,121,116 ..... $5,3SO,159 ...
200i $100.499,1101 $41.471,859 U. $1,315,265 1.-
2047 $Ii2,J31,058 $31,211.021 .... $8,567,263 1_
2008 $775,)22.297 $:12,472.119 ..- $13,587.999 La
2OG9 $SII,lOO.494 $17,844.39i ~ $451,690 ....
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Petra
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Market ....Year 3·Year 2·Year Market 4·Vear 3-Veat 2·Year
a. ... -- -- a. ... ... --4.(5" O.IS"S.tJlJ' 5.1" 1.1,,, 1..-
3..i3% 4.73% 0.91% 1.00%
4.11% 4.60% 1.7S" 1.19%
2.SIO" o.on
2.5K Q.04%Aver. Less Current 2.fM" 2.lI" 2.73% 1.11" 0.•" 0.'7"
-...o-,----...e .... .... ..-
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Historical Petra "Market Share" of Construction
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Historical Petra "Market Share" of Construction
Management Revenue in Ada & Canyon Counties with a 1-Year Lag
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Historical Petra 'Market Share' of Contract Revenue
in Ada & Canyon Counties with a 6-Month Lag
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Historical Petra "Market Share" of Contract Revenue
in Ada & Canyon Counties with a 1-Year Lag
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City of Meridian v. Petra Inc.
Analysis of Cost of Capital using the Build-Up Method
as of 10/10/10
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City of Meridian v. Petra Inc. •.....* tI
Calculation of Economic Damages--SCenario 1
•
.
C!!!M- Mil !J'-!el!! .. .. .- Jm .. .. .. .. - .. .. ..Gr__...CMRewnues 1." 1.50" 2.D' 2.51* 3.80% 3.GCl% 3.80% 3." 3.D'
CMrlIII MaIUt AdNIty $__.... $405,339.... $315,li1llO.ooo $31&.150'- $322,922.250 $329.310'- $337,615.212 $Jt7.743._ $358.175,'79 $36&,921,251 $379...._ $3'1.381,563
LInt MIIrIret SMre 1.D' 1.D' u. 1.80% 1.... 1." U'" 1.80% UI'" IA1OW. 1... 1.80%
lest CM V8IuMe $5.113,_ $4,G53,)H $3,150'- $J.W.5lIlO $J.Ut,223 $3.2H,I07 $3.376.152 $3,417,437 $3.511.* $1.,",213 $3.791._ $3.,n.1Ii
MisIerical~. CU Fees 4.sow. 4.50" 4.5OK 4.sow. 4.50" 4.sow. 4.50" 4.50% 4.50% 4.50" 4.50% 4.50%
LlntCMFees $2".735 $112.4i03 $M1.75O $W3.lilI $145.315 $UI,U1 $151,t27 $156'- $lil.179 $Ja.o15 $170.H5 $176,125
LNtCM~~ $G $I $!M!O $15!,CIllO $1!9.!!! $150,_ $!50,!!!0 $l5O,!l!!O $l5O,!lO $150,!lO $150,!!Q!l $150,000,......... ..... ...... ... ..... ...... .... ..... ..... -.. -...s -- --.au
SUM!UU!'vu,
GreMh lite of CtllItraet lleverlue5 1.ClO% 1.5O'J£ 2.ClO% 2.5O'J£ 3.ClO% 3.00% 3.00% 3.00% 3,OOW,
Owerall MaIUt Activity $518._.... $4Q5.33U. $315.QClO,CIllO $3la.15O,GQO $322.122.250 $329.310.685 $337.615,212 $Jt7.743,6fi/l $351.175.'79 $3A,'21.25I $379...._ $311.311.563
LInt MllrlIet SMre 2.Cl% 2_ 2_ 2.0% 2.• 2.ow. 2.0% 2.• 2_ 2_ 2_ 2_
LInt CMtraet IleveRue $11.766.0&0 $1.106." $6.JQO,QliIO $6.363_ $6,45U45 $6.5I7,6JA $6,7S2'- $6,tw,ln $7.W.5JO $7.371,425 $7.5fi.771 $7,127.n1
.........taI·............ 4.7% 4.7'1(, 4,7'1(, 4.7'1(, 4.7% 4.7'1(, 4.7'1(, 4.7% 4.7'1(, 4.7% 4.7% 4.7%,................. ..... ..... .... -- ..... ..... flU.. ..... ...... ..... ...... ....-
__ill ...................... .. .... .... Pu- -- Pu- P..- ..... ...... .... .... .,.,..
.................. ",JII ...... ....... $IU,- ..... ..... ..... ........ ..... snr.- $IIUII s-...
llilk-Adjusted Discount Rate 17.4%
Present Villue Date U)/10/10
<:ash Flow !)Me U/31/W 0i/3QI11 06/30112 06/'J4/13 06/'J4/JA 06/'J4/15 06/34/16 06/'J4/17 06/'J4/la 06/'J4/lt 06/3D/20
..... Ilisceuftt PerieIIs 0 0.22 0.72 1.72 2.72 3.72 4.72 5.12 6.72 7.72 1.72 '.72
Present Villue • NlMnil'lal~ .J.JII ..... ..... .... .-. ..... ...... ..... ...... ...... ...... ......
..-.........-....."...,..... -",JII ..... ........ ....... .... ........ ....... tu.... ."IM ....... ....... .........
PeTRA97119
006765
          
   - c   
 
~"'Uf1I.e_ ........      -    - .S. ~      ~ 
   .   ,1 11O.  . .  .  t7.743.6i6I .  . 8     
~ ~ LCII*  .G1J')(,  1.   1.811% 1 o .811%  
  . . 3. .5I  3.  m.1   ..0  . 1.7. ).,  t  .'13." 
.SOWo .S.  .SOWo .S. , .S.   .50%   
.......... 
& It   oI c  ft  .00   .00   .00     'oow' 
 Re   518.300  05.33UII 15.000,000 1&.150.-0 9  t . t   i/1  ,1 1     
los  IIrIIe  5IIIIftI 0     0% _  0%     
los  c  I   .106.790 GI  6.363.O1lO .451.4   . . . .a  .1.63.520   .8 .nl 
 % •• 7% . %  . % •  7%  %    . .. ...  .. .. ..  . ..        . . --..........................  .,.,.. .,.,..   .. .. .. ..  
...  '- SIU".   .     $nI,II5   
.     
 a   10  
cas   Dat  /ll/  i/ 0   Il/U Il  Il  /u. Il  /'JIl/1& /'JIl/1!I  
..  of D f         •        
 a  of eII'IIrI I  _7.-  ..  ..  .  . ..        




































City of Meridian v. Petra Inc. 
Derivation of Monte Carlo Variables 
YIiI ....... _ 
r CoMraa PrGjects 1 
Aver. 
Pre-Loss 'GSt-loss Lost 
MatIIet SMre IIbrket Shale ....... 5Nr. 
5.75" 2.51" 3.24" 
6.35" 2.51% 3."" 1."" 2.51" 1.15" 
3.7l% 2.51" 1.22% 
4.65% 2.S1" 2.13% 
S."" 2.51" 3.42% 
3.63" 2.51" 1.12" 
4.1ft 2.S1" 1.6a% 
... 1 .... 1.12% .......... 3.14% 
Mectian 1.10% 
r CoMract flrfljeds -, 
,.,.,. 
Pre-&.oss PGSt-&.oss Lost 
Market Shale MIriIet SNife .... 1Iet5hafe 
UII5" 0J)6% 1'-
1.25% 0.06" 1.1_ 
1.CIIO% D.Oi% 'US" 
1.56% 0 .. " 1.51" 
0.15" 0.06% UO% 
1.16" 0.Q6" 1.11" 
0."" 0 .. " 0. .. % 





~::}-"'I ,I' M p Mean !=} ...... ~.~--swt 0eviatiM sad DeYiatiCIfI 
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0utDUt 1 0utaut2 ~ Qutput. OytpytS ~ 0Wwt7 0utIwt8 0utIla.lt9 OYtDl&t 10 0MlDu:t 11 OYtDut 12
In,9N 651,949 673,311 675,024 676,1311 707,844 741,815 777,115 117,28 1S9,505 903,390
317,37i 211,303 10,810 169,510 171,915 113,139 1.,10& 211,171 227,443 2,",147 261,241
1,004 HI 537 5Ji 544 581 626 670 n, 772 126
2,.2,776 1,614,225 1,674,5" l,iJO,7M 1,616,'25 1,707,* 2,102,iSt 2,0-73,329 2,Olt,4lC) 2,2tI,. 2,2tt,2It
-140,'" -225,2710 -',114 -123,2. -4i,tIS 26,tJ5i -131,510 -Hi,626 -1I3,5M -230,446 -112,059
334,210 .7,,", 485,140 406,356 404,5" 417,140 430,223 445,G20 460,'" 471,'" 416,316 510,
440,751 379,. 461,657 463,HI 462,171 471,7st 49S,6K 5I4,.wo 5H,5A9 SSI,1i6 .315 iDl,
514,571 429,2)6 500,624 502,117 5Ol,4OI 520,IK 539,707 512.021 SIS,ti7 611,QJi U7,121 6il,
571,265 461,. 530,511 533,t*» 532,011 554,105 575,454 iOO,H2 62i,. 64,414 614,sa:) 713,2
621,1M 502," 557,osi 559,"" 559,410 SI2,111 iCIi,504 632,416 661,024 611,773 724,065 757,
"',431 5M,lQI 581,530 583,791 583,873 &01,412 633,752 661,1tS BJ,l41 725,126 760,. 795,
.,MS 563,220 603,150 iQi,219 iCIi,079 i32,514 iiO,U5 619,351 722,'"7 758,224 7t4,671 131,9
749,517 510'- 625,751 627,515 627,120 iSi,2t7 615,. 715,927 751,7Ii 711,144 127,39i 867,
711,123 617,741 i4i.115 Ml,587 649,073 671,342 709,. 742,377 Mt,271 IH,210 159,504 tQ2,
126,'70 i44,IM 667,. iiI,Ul 670,314 7OQ,456 7M,52O 761,207 _,n? l4I,i4I .1,731 'Ii,
.7,. 672,472 ill.270 HI,tlli 611,551 723,651 7SI,- 794."1 13fi,ili 871,m U3,nl '78,41
"'903 700,. 71:G,J33 711,&2'1 711,UO 746.~ 714,Ut 12l,i41 165.,112 ",116 '157,767 l,oGi,l
149,627 729,304 7J3,120 7M,656 7l5,9B 770,817 110,644 ",.2 1t5,6W M2,252 992,1S2 1,013,5
914,033 no,l71 757,275 751,558 7tiO,452 7'7,449 Ul,791 17!,417 H7,5lS 916,155 Ullt,7st l.QI3,o'
1,042,_ 793,. 714,002 715,141 717,144 826,611 169,. 912,971 "2,951 1,015,113 1,071,446 1,126,1
1,100,317 130,171 113,533 115,239 117,120 151,9)5 !NM,514 950,423 1,003,570 I,05I,W 1,116,M3 1,176,
1,163,304 175,"7 "',242 ",Sit 152,154 ..,957 ""'271 "",163 l,Q5O,7t5 1,101,631 1,110,741 1,235,13
1,246,755 932,111 192,524 .3,614 197,151 M6,242 .,6611 1,051,. 1,111,SOfi 1,174,137 1,241,121 1,310,33
1,376,507 1,022,651 960,514 962,461 968,719 1,021,425 1,010,069 1,131,596 1,205,403 1,281,357 1,351,017 1,430,55!
2,312,776 1,614,225 1,674,579 1,63O,7M 1,616,125 1,707,104 2,102,ist 2,073,329 2,019,410 2,2tI,990 2,2tt,219 2,412,
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calculation of Economic Damaps--SCenarlo 2 . ~ 
'--1M • "., .. .. .a -.& .. - .. - MIl - .. GnIwaI KMe of eM Ilevenwes -(l.ll% 0.11" 3.74% 11.10% 1.63% UO" 9.33% 3.71% 5.10% ­
0-.11 ..... ActIvity $5II,3OO,4N $405.33'.411 $3l5.000,GClO $314.436.34iO $314.710.672 $32US.l. $365,G11,212 $396,5&1,474 $423,961.240 $463.523.729 $411.057.475 $508.98'" 
Lost w.rtleC SMre 0.7% 1.6% 1.4% 1.4% 0.7% UlWt1.0" 1.9" 1.3" O.i" 
lost CM Volume S6.233.M3 $4,306,622 $2.112,041 $5.010.660 $4.453,226 $4.656,(151 $3.734.528 $2.'1',874 $4,357,014 SI.94i,QII $6,380,2O!t $3.087.106 
ItistoI'bl AllIer. CM Fees 4.3% 4.7% 4.2% 3.3% 3.1% 4.4% 5.5" 3.3% 3.4% 5.1" 3.3" 43" 
lostCMF_ $267.155 $202,267 $11.671 $165.217 $lil1.751 $204,111 $206,802 .,221 $149.313 $453,630 $2O!l,759 $132,101 
\.eSt CM~ 5IIIries $0 $150_ $15O,GClO $150,000 $150,000 $15O.QlIO $15O,GClO $150_ $150_ $150,QQO $15O,GClO 
1.1" 1.1" 
SMI,JIIlntIit_..-- _.-50 .... ..... ...... ..... .... ..... ...... ...... ..,.. ..... 
~ ­...........
 Growth KMe of Contract lleIHtnues -().11')(, 0.11% 3.74% 11.10% 1.63% UO" 9.33% 3.71% 5.10% OW........ ActMty $511&.300.'" $405.339.411 $315,l1QO.ooo $314.436,34iO $314.780.672 $326.569.1. $365,011&.212 $396,S11.474 $423,961,240 $463.523.729 $411.057.475 $508••,014 
lost w.rtleC SMre 0.1% 3.1% 1.4% 3.2% 1.3% 1.1% 0.1% 1.3% 4.9% 4.3% 2-''' 0"'" 
lost Contract Ilevenue $4.734•• $15.471.530 $4.527.632 $10.090,276 $4.123,024 $5.824,(l54 $2,792.902 $5.079.650 $20.941.115 $20.1....... $12.741.161 $224,48 
1Mr-ul PreIit MIre 4.2% 4.2% 3.'" 3.'" 4"'" 3.7% 4.7% 4.4% 5"'" 4.'" 4.1" 4.'" 
lntII ...c............ ...... -.. ..... -.... ..... ..... ..... ..... suu.- --...a ....... ....
 
p~...-..........-.-....... .. ... ..... ... ... .... .... .....~ sn.- ~ 




Mil••• , ............................................--............_ ...........................
......-........... . ,
 
• ......c-.' , ........___....................................._,.•• J ......U.
 
• ..........
 ..... ...... ..... ...... ..... .....IIn,al tIH.Ua $Ill.... SMa.- pno.- sau.­
IIsIl-AdjIlUd DlscouM ... 17.4% 
Present Vallie Dale 10/10/10 
Cash Flow o.te 12/31/10 0&,l3OI11 0&,l3OI12 06/30(13 06/30(14 06/30(15 06/30(16 06/30(17 06/3O(la 06/30(19 06/30/20 
No. of DIscount '-riods 0 0.22 0.72 1.72 2.72 3.72 4.72 5.72 6.72 7.n 1.72 9.72 ­
Present V.aue of IlonliMl Losses -..n tIU.JU SlJUU su..- s-.....,... ...... ...,... ..... ..... ..... ......
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Keith A. Pinkerton, CFA, ASA (continued)
• """'I'M. Comp(rny-Sp«1/k /tI1k CCIIaIItIW, I (Offtmercial ........... for COMPUtmc comtMfty.speciftc rlsk for
tNlMfcfy-tl'1ded Mnchmlf'ks; aWlitaIM en www.bvmarketdata.com.
• 'db"_) Jt«k Optiottl:C~L~ 1Ick«-or N«1, .w;u.,. IMries, eM Ioumlt of the ISC'" Ittue 1,
z001.
• 'db'"", c.mparlnc tit. ",*,."".,.. ,.., ,. T",.titMfII ..... fJMw Four DeuHrt Crnrlr, .......
V...... Updat., Volum. 11, ........... 11; ,.,amtMr 1001.
• sa6..1A., QwntIMItf Co"...·..,..* ..-"."... of Yow ,.. 1ft IftJ; lusin.. AtItiw..... "'Idice,
WIftC« 1007
• 'I..... ~$p«i/k1tiIk: ..... It or Not • YCHI C... ()Mi. 1ft A4juttinc Entries, the Joumat of the
tSC,.. IHUeI, ZOOS.
• 'Est" IhIItf the 111M" Tottll COlt of IfIV/fy IIItd fJuIIIk C."..., StI«i/fC ..CfIIcuhJtor""; 1ft au4io -"'OM
conf«ence hoIted by NACVA aMlutiMss VaNatlen Aetources, March'••,.
• sao,. '"*' Pi"..,." ,..,.. "". ....,..,. A/ItINCfIf#M lit _AS JIM; IusiMU Vafuedon Ut*Ce, VotulM
14, No.J, MItCh, 1001.· If8;fH..'" C.t 0/ lquity 0/C........·s,.«fk RiIk-A ....,. UN /Or fIN "",.1; luli"." vatuation .....,
V..... 14, No.4, AprIl 2001.
• Ct=AMIIWi WIty Yov ShouldIe.-...,* #tIrtpfId .,.s.svs-1; AcIIju...... Ifttriet, the Journal of the ISCPA, Ittue H,
1001.
• h'.Y) ,.,.." ",.", fIItd a....'NIfJ C.".",... Vllluittt Trldcy AIM. itt #.')iwNcr, present'" to the Idaho State
...AMocI.....; loiN, Idaho; May " JOOI.
• JunhY)"'" lufl«' "lttkmott ,..,: IIftI/IItfCtII~ for CO"'PMY StI«I/k lfilk; pr.sentecII to the Neeienal
Astociatien .,Certlfied Valuatioft AnafyIts, La. Vep$, NY; June 10, lOOI.
• 1ieeJir, TIN IufIer Pfttk.nott Mf*I: f,.;rlall ""att,., C,..,..,...~ $JNCfIc lfilk; pr.sent'" to the CalIfornia
Society of Certified ltultIic Accountafttl-IWLS Sedien, La. A......., CA; Aut 11, 1001.
• IElIIta' Ul/ttt the ...~ ..., ittV~ ,...".; an lntefMt wetMnar hosted lItf the Netional
AstocIation .,Certified Valuation AM4ysts; Decem..... 5, 2OCII.
• rata..)""".', fJ NrN ... itt T.... IIItd Its HfIIfW II T" leN; "'liM.. V_atiort Up4ate, V....... lS, He.J,
MliRftlOOt.· sa".· ..,..,Pfttktrrtott""~ a.. I-Mok~ by ........., March,:IOOt.
• &1;11. A Tot_ ,..,fIiotIM ., Mr. K..".". Crlfi4w 0/ fIN ..., ItiItIt«tott Model, an onh Iftide
t.fillltfnfrtat thr www.bvmarketdata.com. May 200t.
• 6tdb& to IMry K..., "-"''''''' tIItr~iott ..,.,."".,.1; The Value Examiner, Januarvl'*uarv
»to
• Citlt TfIffII ...: fIN MiIsiftf"'''fINCeNt"c.,NttlllIvBItr; Valuation ser....., May/JuN, lOOt.
• )eM"co,MffII, California Society ..OAs, May 100t
• 'miAkAr. Coif ., co,NtfII, present" to the NIItonal Association ., Certified VaNation Analysts, ....., MA; May
17, lOOt.
• 'wnbm-I tIeftMt fIN 1.4_ /rom Yow RttoMJtJI ,.." Itt IWItMfllIItjwy .....tifM ,.".,., • ell~ to
vlriou. 1oJ...,... law firm., various dates, 200t.
• ....,.,.,..s.rclt /Or VtJlw, ~1hM in tM quart.rly newsletter of0....,.University, 'MI, 1OOf.
• 1rM,hrl ·W DiIofrHmtllttl fHHI SoIufioM, presented to the 101M Eltate fllannin, Council, HowmM'l, lOOt.
• tlnn., VctIutJtiott: o.m~ fIN ",...., pr....... to .....neys and dients efflwtcin. COie, LL',
~JO,.10.
• Gs:t1'*',1INtttittt Yow~, ChIfotwIlCtIc Economics, V.....M. Issw S; Melch 2', 2010.
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Keith A. Pinkerton, CFA, ASA (continued)
• ...".., TIN WotiMr YeGfl: "*frcrtint Your~ info (JC~ Ifftir.".,t fI'Ion, Chiropractic:
Economics, Vokime 56, IHUe 5; .1 20, 201').
• te«dwr An UptMte on ,.,..,.. 1M'~ ,.,.."''''.,j Adjuttinc IMrie.. the Jouma4 of the ISC'A,
Issue n, 2010.
• ~ Giw it to 1M SfrtIiIItf: An,wen to 0ItI~ ...." Iuy or 1..-.; Chifopracllc lconomics, Volume
51, Issue 7; May 11, 1010.
• 's-."e Your I'f'CtCffke; ChiroprlCtic lconomia. Votwne 51, Issue 10; JuRe lS, 1010.
• FiItMdfJ/ A«ounC'i"f fIItdM~~~H, a patMr to acc~ the seminar
Accountint JOJ /Or AtfOt'MJ'I, " ..nttd Aututt U. 1010.
• .... FIftMcMI SNteIMftt ...C~" a ,..,.. ttl~ the .......~ JOJ /orA~
presented ...... 11, 2010.
• __ Ac'autlMt JOJfer~. a CU ". don IiWft to area Iftorneys ... AuewIt 11, 1010
• SaMIw. Iv~ $fill "'fMftfJ: 1fNd,." ., .... /or 01....., IM'II." It the ""0 State larl
Annu" AdYanc... Istate "'aMint Seminar, 5 JOto.
Expert Testjmony
• fCd· 1M••~¥ 1ft the JOJrd District Court 01 OtIMes County; Dallas, T..... Triat Testimony, Iu~ne..
Apffrlisaf f. Marital DisscMution; retained by ........
• f .... lilt .lillM1 1ft the JHth District Court of cotin County; McKinney, T.... Trial Testimony, lusine..
Appraisat for Maritat Dinolution; retained by""'••
• f... IM. 1."-1 in the Chencery Court for KMx County. Knowille, Tenn...., Trial Testimony, Quantification
of 1¢OOOfftk O........-Dl......lftI ShareholcMr .....er; retafMd by "lintiff(s).
• ftNM.. \l1fZ.~ in the Chaneery Covrt fer Knoll County, Knoxville, T.......... o.,..sition Testimony,
Qu.ntlflc.... 01 dam.... aaociated with the JMWChaM of an ......atIn. busine..; retained by "'aintiff(s).
• gvil.... tidilUl hit Circwit Court, eomm.nwealth of Kentucky, Oepotition Testimony, luslnels
appraisal aM iffcation flIf economic d..,.... for dilMMiftl thareholder ...-r; retained by DeMndant(I).· QdI.-.. .... Circuit Court, CorMMnwealtft of Kentucky, TNt TestiMony. lutinets awaisal
and .,antifkatioft of tconomic dam.... for eIi..........ar......, mlfter; retlliMllllay Defendant(s).
• QdI "M"~"IUaA ca...,... COUftty Diterkt Court, kate of Idaho, o.,..iti.n Telttmony, Quantification of
dama,., a.-elated with bad ...... claim; retaiMd e.y DefeMant(I).
• Clyil £w ". &iM:Qt"W-HL URIteciI States DfItrict COurt, District ., 14aho, Depcnition Testimony,
Quantiftc__ of ........ estOCiatecI with~nel. loadinc and breach of duty; retainecf by Defendant(s).
• £id '-' ..gt-*'=fQ:C, Vahy County District Court. Stat. of Idaho, De,l..i.... Testi......V, Quantiflcatlon of
dam....~ wfth brftCh of contract; retaiM4 by Otfendent(I).
• axil '1M tft. GX .011•• Ada County Distrkt Court, $tete of Idaho, Trial Testimony, lulinets attllWaisat for
marital eIi••I ; r__by OItfendant(I).
• Sid , 5X flGl 1 A4Ia County DistrIct court, .... of tct..,., O''10.1lI... T.ItitMny, quantification of
dam usedItI4 with ation claim; rttaiMd lay~I).
• "XII ,•.•, '¥.8;'fM;Q£. Iannock e.unty DlICrict CcNrt, State of ...... Depoaition Testimony,
quantification of dMt... astOdltlCl with defaMatfon anct interference withpr~ acMntap.
• f1¥i1 £1M ra.li¥-A1Z1Ifil. Ada County Dittrkt Court, Stete of Idaho. Trial Testimony, ...ntiflcation of
economic d aIIOCiaced with wrOftlfu! ..... aM ..........1injury; retel..... by 0efen4ant(1).
• Qrjl , ~-a8r.lt6 lannode County Oittrict Court, State of ktaho, Trial Testimony. quantification of
economic daM.... auodateel with personal injwy; retained e.y Defendant(s).
PlTRA91127
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• 'h';' &III tiL &¥-O;QltHIZI- Ad. County District Court, State Gf Idaho, Trill Testimony, quantiftcation of
economic dam.... usocIated with penon. injury; retllned by Defendant{.}.
• .....DIal ..&UI ....1111 ....0 Ioard of Tax Appells; Rebuttll Testimony, proper ~tton of
appraisal theory; retained by Defendant(s}.
• Q¥iI S.Ml tAl. ~;MJ Jefferson County District Court, State Gf kNho, Trill Testimony, quand#Iatjon of
dame... aSlOCiatH witt! bad faith dlim; r"""'" by Defendant(s}.
• 9d 'I.Me. Qt......., Ada County District Court, State of 14eho, Triat Testimony, lutiness ......... f«
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Erika Klein (ISB 5509)
Mackenzie Whatcott (ISB 6774)
Matthew Schelstrate (ISB 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508




Attorneys for Defendant, Petra Incorporated
,::::~~"
NOV U" 2010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
NOTICE VACATING DEPOSITION
Defendant Petra Incorporated ("Petra"), by and through its attorney of record, Thomas G.
Walker, of the law firm Cosho Humphrey, LLP, hereby provides notice that it is vacating the the
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I HEREBY CERTIFY That on the 4th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon the following in the manner indicated:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB#5113
TROUT + JONES + GLEDHIIL + FUHRMAN + GOURLEY, P.A.







IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. PLAINTIFF'S MOTION FOR
SANCTIONS
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
The City of Meridian, ("City"), by and through its attorney of record, Kim J. Trout of the
firm TROUT+JONES +GLEDHIIL+ FUHRMAN +GOURLEY, P.A.., moves this Court pursuant
to Rules 1 and 26 of the Idaho Rules of Civil Procedure for sanctions against Petra, Incorporated
finding and concluding the following:
1. Petra, Incorporated ("Petra") violated Idaho Rule of Civil Procedure 26(b) (4) (A) (iii) by
contacting expert witnesses of an opposing party without first obtaining permission of the opposing
party or the Court.
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2. Petra by direct and/or indirect force and threats willfully intimidated, and attempted to
influence, impede, deter, threaten, and obstruct the City's expert witness from testifying freely, fully and
truthfully in the civil proceeding, in violation ofIdaho Code §18-2604(1).
Due to these facts, the City requests this Court impose sanctions as follows:
1. That the defenses asserted by Petra in this matter be hereby stricken;
2. That the Court vacate the trial in order to allow the City to replace its expert witnesses;
3. That in addition the Court allow monetary costs for experts which had been previously
employed by the City to testify in this matter;
4. For attorneys fees and cost for preparing new experts for trial;
5. For attorneys fees and costs for bringing this Motion; and
6. Imposing civil penalties against Petra.
This Motion is based on the pleadings, records and files in this case. The City's Memorandum
in Support of its Motion For Sanctions filed and served contemporaneously herewith, together with the
Affidavit ofKim J. Trout, Leo Geis, and Tim Petsche filed contemporaneously herewith.
Oral Argument is requested on this Motion.
DATED this 5th day of November, 2010.




PLAINTIFF'S MOTION FOR SANCTIONS - 2 006779
              
               
          
             
             
                  
               
         
            
S            
      
                
               
             
       
  S      
      
r-~L Jl 
J. TR "6T 
   
     
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of November, 2010, a true and correct copy of
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB#5113
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, P.A.






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SANCTIONS
COMES NOW, THE Plaintiff/Counter-defendant, The City of Meridian, ("City"), by and
through its attorney of record, Kim J. Trout of the finn TROUT. JONES. GLEDHILL.
FUHRMAN. GOURLEY, P.A., and hereby submits the following Memorandum in support of the
City's Motion for Sanctions. This Memorandum is supported by the Affidavit of Kim J. Trout filed
concurrendy herewith, the undisputed facts, as well as the papers and pleadings filed in this matter. In
this action the City seeks relief from the Court, in the form of sanctions.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 1 006781
1-
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I. INTRODUCTION
This matter concerns a construction project that spanned two and a half years. During that
construction there were approximately forty prime-contracts for various components of the
construction, and currendy there are six major systems of construction requiring expert opinion
analysis. Moreover, due to the magnitude and complexity of the construction, a substantial amount
of documentation and numerous depositions had to be necessarily reviewed by the experts
employed by the City in order to properly prepare this matter for trial, and to defend itself against
Defendant's Counterclaims. For example, during the voluminous discovery process, the City alone
produced more than 116,000 pages, which consists of more than 33,000 documents. Likewise, Petra
produced approximately 15,000 documents consisting of approximately 55,000 pages of documents.
After all this effort and expense on the City's behalf, and with trial less than one (1) month away, it
has come to the City's attention that Petra has contacted several of the City's expert witnesses, and
willfully through direct and/or indirect threats attempted to intimidate, influence, impede, deter,
threaten, and obstruct the City's expert witnesses from testifying freely, fully and truthfully in the civil
proceeding presendy before this honorable Court.
II. ARGUMENT
With regard to witness intimidation, Idaho Code §18-2604(1) states "any person who, by direct
or indirect force or by any threats to a person or property or by any manner willfully intimidates,
influences, impedes, deters, threatens, harasses, obstructs or prevents a witness ... or any person who
may be called as a witness or any person he believes may be called as a witness in a civil proceeding
from testifying freely, fully and truthfully in the civil proceeding is guilty of a misdemeanor." The
penalty for violating Idaho Code §18-2604(1) is a maximum of six months in jail, a $300 fine, or both.
See Idaho Code §18-113. Moreover, Idaho Rule of Civil Procedure 26(b) (4) (A) (iii) states "no party shall
contact an expert witness of an opposing party without first obtaining permission of an opposing party
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 2 006782
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or the court" Further, Idaho Rule of Civil Procedure Rule 1 mandates that the rules of civil procedure
"be liberally construed to secure the just, speedy and inexpensive determination of every action and
proceeding." (Emphasis added.)
In State q/Idaho v. Rogers, 143 Idaho 320, 144 P.3d 25 (2006) the Supreme Court held that a party
who violates a court order or rule is susceptible to sanctions. See 143 Idaho at 322, 144 P.3d at 27. For
the purpose of imposing sanctions, a party acts in bad faith when it willfully conducts itself improperly
or acts with an improper purpose. Id (citing Fink v. GomeiJ 239 F.3d 989, 992 (Ninth Cit. 2001)).
Moreover, the Idaho Supreme Court has recognized "that trial courts have an 'inherent authority to
assess sanctions for bad faith conduct against all parties appearing before it.'" Id (citing In re SRBA,
Case No. 39576, 128 Idaho 246, 256, 912 P.2d 614, 624 (1995) (citing Chambers v. Nasco, Inc., 501 U.S.
32,50,111 S.Ct. 2123, 2136, 115 L.Ed. 2d 27, 48 (1991)).
Clearly, Petra willfully conducted itself improperly and acted with an improper purpose when it
contacted several of the City's expert witnesses, and through its direct and/or indirect threats
intimidated, influenced, impeded, deterred, threatened, and obstructed the City's expert witness from
testifying freely, fully and truthfully in the civil proceeding presendy before this honorable Court. As
discussed above, the City has had to expend considerable time, effort and resources in order prepare
and present expert testimony, not only to defend itself against Defendant's Counterclaims, but to
present its case to this Court in order to get relief from Petra wrongdoing. Due to these facts,
sanctions against Petra are not only justified, they are warranted. The City respectfully requests that this
Court impose all of the following sanctions against Petra for it egregious conduct at this late date:
1. That the defenses asserted by Petra in this matter be hereby stricken;
2. That the Court vacate the trial in order to allow the City to replace its expert witnesses;
3. That in addition the Court allow monetary costs for experts which had been previously
employed by the City to testify in this matter;
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 3 006783
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4. For attorneys fees and cost for preparing new experts for trial;
5. For attorneys fees and costs for bringing this Motion; and
6. Imposing civil penalties against Petra.
CONCLUSION
For the reasons stated, the City respectfully requests that this Court grant its Motion for
Sanctions.
RESPECTFUllY submitted this 5th day of November, 2010.




I HEREBY CERTIFY that on this 5th day of November, 2010, a true and correct copy of
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KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB#5113
TROUT + JONES + GLEDHILL + FUHRMAN +GOURLEY, P.A.






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County ofADA )
Case No. CV OC 09-7257
AFFIDAVIT OF LEO GElS IN SUPPORT
OF PLAINTIFF'S MOTION FOR
SANCTIONS
LEO GElS, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am employed by Idaho Airships, Inc. and Votum Thermography. I have been
hired by law firm of TROUT + JONES +GLEDHILL + FUHRMAN +GOURLEY, P.A., as an expert
witness testifying on behalf of the Plaintiff in this matter, and I make the following statements
based upon my own personal knowledge.
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3. On or about October 21,2010, Jerry Frank, of Petra, Incorporated contacted me
via telephone. During the conversation, his demeanor was icy. It was my perception that Mr.
Frank held the belief that since I was testifying on behalf of the City, that I was coming after
him.
4. While he expressed no direct threat against me he did quote me a verse from
Proverbs 25:9 which states, "Debate thy cause with thy neighbor himself, and discover not the
secret to another."
5. Mr. Frank's point was that since we were both Christians, we should go to church
leadership with our difficulties and avoid the public eye. I felt that this was a very skewed
interpretation of this passage.
6. It would be unreasonable for me to say that Mr. Frank was not trying to influence
me, however, I am uncertain what he wanted me to do. A reasonable man would conclude that
he wanted me to do something.
7. I felt that this contact was grossly inappropriate. I tried to explain to Mr. Frank
that I give testimony on both sides of issues, and that I am unbiased. As proof of this I pointed
out that the pictures I had taken are purely objective. However, I could tell that these arguments
got no traction with him.
8. It was my impression from Mr. Frank's interpretation of this Proverb that what he
was trying to say to me was as a Christian I should not testify in a manner that would be
pejorative against another Christian.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
AFFIDAVIT OF LEO GElS IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 2 006786
             
               
                   
 
                
               
   
                
                 
    
                 
                 
      
                
                    
                 
     
               
                    
    
      
            
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this t; day of November, 2010, a true and correct





800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518








AFFIDAVIT OF LEO GElS IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 3 006787
Notky Public, State ofIdaho 
Residing at: ~·IO 
My commission expires: 0 \ ... 1-0-2.0\ \0 
   
               
               
  
   
  
   
     
   
   



















NOV Q5 2010 /,"
J. OAV'O ' Clerk
By
KIM J. TROUT, ISB #2468
STEVEN J. MEADE, ISB #6204
TROUT. JONES. GLEDHILL. FUHRMAN .OOURLEY, P.A.






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA










Case No. CV OC 09-7257
AFFIDAVIT OF TIM PETSCHE IN
SUPPORT OF PLAINTIFF'S MOTION
FOR SANCTIONS
TIM PETSCHE, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am employed by TEP, Inc. I have been hired by law firm of TROUT. JONES.
GLEDHILL. FUHRMAN. GoURLEY, P.A., as an expert witness testifying on behalf of the Plaintiff
in this matter, and I make the following statements based upon my own personal knowledge.
AFFIDAVIT OF TIM PETSCHE IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 1
006788
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3. On or about November 2, 2010, Brad Bird, contacted me via telephone. The
conversation concerned the work that he had performed on the Meridian City Hall which is the
focus of this case. During the conversation, he indicated to me that he had become aware that I
had been hired as an expert witness testifYing on behalf of the Plaintiff in this matter. While he
didn't seem to know specifically how I was going to testifY, he made it very clear that it was his
opinion that the City of Meridian got exactly what they paid for.
4. It was my impression that part of Mr. Bird's motive in contacting me was to
discover additional information regarding my investigation and findings.
5. While he expressed no direct threat against me, I did feel intimidated.
Furthennore, I felt that this contact was grossly inappropriate.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
Subscribed and sworn to before me this :2tifday ofNovember, 2010.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this s,: day of November, 2010, a true and correct
copy of the above and foregoing document was forwarded addressed as follows in the manner
stated below:
AFFIDAVIT OF TIM PETSCHE IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS· 2
006789
              
                
                  
                  
                    
            
                
        
             
         
      
       .     
Notary Public, Sta 
Residing at: MEltIO I M '-f1l~~ 
My commission expires: Q-/3-2-0/l-
   
               
               
  




800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518







AFFIDAVIT OF TIM PETSCHE IN SUPPORT OF PLAINTIFF'S MOTION FOR SANCTIONS - 3
006790
   
  
   
     
   
   







            









KIM]. TROm, ISB # 2468
STEVEN ]. MEADE, ISB # 6204
lROUf. JONES. GLEDHILL. FUHRMAN • GOURLEY,






IN THE DISTRICf COURT OF THE FOURTH JUDICIAL DISTRICf OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA









County of ADA )
AFFIDAVIT OF KIM]. TROm IN
SUPPORT OF PLAINTIFF'S
MOTION FOR SANCfIONS
KIM]. lROUf, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding
the matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN.
GoURLEY, P.A, and represent the Plaintiff in this matter, and I make the following
statements based upon my own personal knowledge.
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3. Jason Neidigh is the general manager of DeBest Plumbing, Incorporated. Mr.
Neidigh has been retained by this firm as an expert witness in the above-entitled matter.
4. Milford Terrell is the founder and president of DeBest Plumbing,
Incorporated.
S. In several conversations that I have had with Jason Neidigh it has been
disclosed to me that Jerry Frank of Petra, Inc. contacted Milford Terrell and indicated to him
that if DeBest Plumbing were to proceed to provide testimony against Petra, Inc. in this
matter, that it would negatively impact any future business relationship between DeBest
Plumbing and Petra, Inc.
6. Due to this fact Mr. Neidigh has been placed in a very negative situation by
Petra, Inc.
7. Based upon the infonnation I have received, Petra willfully conducted itself
improperly and acted with an improper purpose when it contacted this expert witness'
employer, and through its direct and!or indirect threats has attempted to intimidate, influence,
threaten, and obstruct the Oty's expert witness from testifying freel~ fully and truthfully in the
matter presently before this Court.
FUR1HER YOUR AFFIANT SAYE1HNAUGHT.
SUb~j;ri~'l;i~m to before me this" day of November, 2010.
/~t....~ I)~ f-
: ....'<1~
;' "" I ~O'tA.t'
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Residing at: ~\SE l~
My conunission exprres: 12-t2.8 }la>l~
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this t;; day of November, 2010, a true and
correct copy of the above and foregoing document was forwarded addressed as follows in
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB#5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.













IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation, Case No. CV OC 09-7257
Plaintiff,
MOTION TO SHORTEN TIME FOR
v. HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
COMES NOW Plaintiff, the City of Meridian ("City"), by and through its attorney of
record, Kim J. Trout of the law firm of TROUT. JO NES. GLEDH ILL. FUHRMAN.
GOURLEY, P.A., and hereby moves this Court, pursuant to Rule 6(b) of the Idaho Rules of Civil
Procedure, for an order shortening the time for notice of hearing on Plaintiffs Motion for Sanctions.
DATED this 5th day of November, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of November, 2010, a true and correct copy of





800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
Direct Facsimile: (208) 639-5609









   
                 
              
 
   
  
   
     
   
   
    
















IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DI
Generally, an appeal under Idaho Appellate Rule 12 will be permitted only when the order




This matter came before the Court on Plaintiff Meridian's Motion for Permissive Appeal
THE CITY OF MERIDIAN,
an Idaho Municipal Corporation,
factors" as: 1) whether there are substantial legal issues of great public interest or legal questions of
litigation. Kindred v. Amalgamated Sugar Co., 118 Idaho 147, 149, 982 P.2d 309, 311 (1990). In
pursuant to Idaho Appellate Rule 12. The Court heard oral argument on this motion on Friday,
Defendant Petra. The Court took the motion under advisement.
ORDER DENYING PLAINTIFF'S MOTION FOR PERMISSIVE APPEAL - Page 1
involves a controlling question of law as to which there is substantial grounds for difference of
November 5, 2010. Kim Trout appeared for Plaintiff Meridian. Thomas Walker appeared for
opinion and when an immediate appeal may materially advance the orderly resolution of the
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first impression involved; 2) the impact of an immediate appeal upon the parties; 3) the effect of the
delay of the proceedings in the district court pending the appeal; 4) the likelihood or possibility of a
second appeal after judgment is finally entered by the district court; and 5) the case workload of the
appellate courts. Budell v. Todd, 105 Idaho 2, 4,665 P.2d 701, 703 (1983). No single factor controls
the Court's decision, but Rule 12 was intended to create an appeal in the exceptional case and it was
not intended to broaden the appeals which may be taken as a matter ofright under Rule 11. !d.
Upon consideration of the rule and the factors instructed by the caselaw, the Court DENIES
plaintiffs motion for permissive appeal pursuant to I.A.R. 12.
IT IS SO ORDERED.
-
Dated this »I day ofNovember, 2010.
ORDER DENYING PLAINTIFF'S MOTION FOR PERMISSIVE APPEAL - Page 2 006797
                  
 
 
                  
                   
                  
                    
 
                   
 
               
 
         
 
     
 




















I, HEREBY CERTIFY that on the~day ofNovember, 2010, I caused a true and correct
copy of the foregoing ORDER DENYING PLAINTIFF'S MOTION FOR PERMISSIVE APPEAL to
be served by the method indicated below, and addressed to the following:
4
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~) Facsimile
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(«) Facsimile
Kim J Trollt
TROUT JONES GLEDHILL FUHRMAN GOURLEY, PA











800 Park Blvd, Ste 790
PO Box 9518
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NO. F'l.Etl 81~A.M IP,M_,__-=_
KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN, P.A.







J. DAVID NAVARRO, Clerk
By eARLY LATIMORE
OEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
v. NOTICE OF HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
TO: THE ABOVE NAMED DEFENDANT AND ITS COUNSEL OF RECORD:
PLEASE TAKE NOTICE, that the hearing on Plaintiffs Motion to Dismiss Defendant's
Claim for Lost Profits and/or Business Devastation Pursuant to the Idaho Tort Claims Act and
Plaintiffs Motion for Sanctions will be heard on Monday November 22, 2010 at the hour of
1:30p.m. before the Honorable Ronald J. Wilper. The hearing is scheduled at the Ada County
Courthouse located at 200 W. Front St., Boise, ID, 83702.
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DATED this 8th day of November, 2010.







I HEREBY CERTIFY that on this 8th day of November, 2010, a true and correct copy of
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707·9518
Direct Phone: (208) 639·5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for Defendant/Counterclaimant, Petra Incorporated
!15"





By J. RANDAL • Clerk
DEPUTY L
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, AN IDAHO
MUNICIPAL CORPORATION,
Case No. CV-OC 2009-07257
Plaintiff,
v.
PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
Defendant.
MEMORANDUM IN SUPPORT OF
PETRA'S RENEWED MOTION IN
LIMINE TO EXCLUDE EVIDENCE OF
THE CITY'S CLAIMED DAMAGES
The above-named Defendant/Counterclaimant, Petra, Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP
submits this memorandum in support of its Renewed Motion in Limine to Exclude Testimony
and Documents regarding the Plaintiff City of Meridian's ("City") claimed damages.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE
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1. Introduction
During Petra's depositions of the City's primary experts, there have been at multiple
instances of improper coaching or unwarranted objections by counsel for the City, particularly
Mr. Trout. The City's obstructionist tactics at deposition have hindered Petra's ability to depose
the City's experts and discover the basis for the damage claims. The tactics, coupled with the
late, incomplete, and deficient disclosures by the City on its damages, have prejudiced Petra's
ability to defend the case. Therefore, Petra requests an order excluding the City from offering
evidence of its damages at trial, pursuant to I.R.C.P. 30(d)(1) and 37(b)(2(B).
2. Background
The City's continued obstructionist tactics in this case merit sanctions. The City filed
this lawsuit after brushing aside Petra's attempts to mediate the claims pursuant the parties'
contract. The next attempt at mediation was short-circuited by the City's claim it needed a full-
blown discovery effort, exactly the result that the mediation provision was intended to avoid.
The City has twice successfully vacated the trial and is now seeking a third order vacating the
trial. Nearly 17 months after filing this lawsuit, the City finally made a feeble effort to disclose a
basis for its claimed damages. This followed Petra's motion for a Court order excluding
evidence of City's damages at trial. After reviewing the hodgepodge of documents the City
claimed supported its damage claims, Petra sought to depose the City's experts and 30(b)(6)
designees to determine whether there was any real basis for the City's claims. Petra's
depositions were met with obstructionist tactics, continuing a pattern that developed at the
beginning of this case and has now reached the point of causing prejudice.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE




             
             
              
                
              
               
            
  
             
              
               
              
                 
                  
              
              
              
              
             
             
           
          
 
Petra is entitled to know the basis for the City's claimed damages. Now, just 22 days
before trial, the City continues its gamesmanship. As the Court knows, Petra has repeatedly
attempted to ascertain the basis for the City's claim that it suffered damages because of what
Petra did or failed to do. On September 27,2010, the Court heard Petra's Motion in Limine to
Exclude Evidence of the City's Claimed Damages. Although the Court did not grant Petra's
Motion, the Court ordered the parties to meet and confer about the adequacy of the City's
disclosures on damages not later than 30 days before trial. I At the October 18, 2010 mediation,
the City provided a seemingly unrelated assortment of documents purporting to be
supplementation of the City's responses to Petra's discovery requests regarding damages. Petra
then took the deposition of Theodore W. Baird, Jr., the person the City designated as the most
knowledgeable person regarding the City's claims? Petra followed with the deposition of the
City's expert Steven 1. Amento, the person the City designated as the most knowledgeable
person on the subject of the City's claimed damages.3 After these depositions, and considering
the inadequate disclosures of October 18, 2010, Petra must again ask the Court to exclude
evidence of the City's claimed damages at trial.
3. Law and Argument
The collection of documents the City offers as a response to Petra's discovery requests is
inadequate, particularly with regard to the claimed damage amounts. As discussed in Petra's
motion regarding the City's experts, filed contemporaneously, the City has provided various
I See Affidavit of Thomas G. Walker filed Nov. 9,2010 (Walker Nov. 9 Affidavit), at Exh. 3, pp. 53-54.
2 See Walker Nov. 9 Affidavit at Exh. 5, 7.
3 See Walker Nov. 9 Affidavit at Exh. 6, 8.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING THE CITY'S CLAIMED DAMAGES Page 3
636736Jdocx
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damage amounts.4 None of these amounts have any foundation. All of them are the product of
guesswork and speculation. Under the discovery rules, Petra is entitled to know the facts that the
City claims support these amounts in order to have the opportunity to meet and rebut the facts at
trial.
Further, Petra has conducted a Rule 30(b)(6) deposition of the person designated by the
City as the "most knowledgeable regarding the damages" allegedly suffered by the City.
Likewise, Petra has conducted the 30(b)(6) deposition of the person designated as most
knowledgeable of the allegations set forth in paragraphs 4 through 21 of the City's Complaint.
Mr. Trout's conduct during these depositions can only be described as obstructionist. And the
City's 30(b)(6) deponents failed to support the City's damage claims and often failed to explain
any of this City's recent damage disclosures.
3.1 The City has provided no basis for its damage claims, which are
speculative, conclusory, and lack reliability and should be excluded
under I.R.E. 702 and 703, and the Court's orders
Not only has the City failed to provide any testimony addressing how Petra's
performance caused any of its claimed damages, all the damage amounts lack foundation. Each
is the product of speculation and none were arrived at through any reliable process. It is legally
insufficient to simply provide an amount, even if it is provided by a construction professional.
Without a foundation as to how the expert arrived at the figure, the damage amount should be
excluded at trial. See J- U-B Engineers, Inc. v. Security Ins. Co. ofHartford, 146 Idaho 311, 315,
193 P.3d 858, 862 (2008).
4 See Walker Nov. 9 Affidavit at at Exh. 1.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING THE CITY'S CLAIMED DAMAGES Page 4
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A review of the damage disclosures by the City demonstrates that all the damage amounts
lack support or explanation.s Consequently, Petra cannot determine how the City calculated any
of them. There is no itemization or even a general explanation. An expert cannot simply throw
out an amount and sit down.6 At this point, because an explanation and foundation should have
been disclosed in advance of trial under the Court's orders and Rule 26, the damage amounts
themselves must be excluded. Without knowing how the figures were arrived at, it is impossible
for Petra to assess and rebut the damage claims. This type of prejudice is precisely what the
rules of civil procedure and evidence are designed to prevent. See Clark v. Klein, 137 Idaho 154,
156-59,45 P.3d 810, 812-15 (2002); Radmer v. Ford Motor Co., 120 Idaho 86, 89-91, 813 P.2d
897, 899-902 (1991). Petra is not required to bend over backwards to extract basic information
regarding how the City was allegedly damaged by anything Petra did or failed to do. Discovery
rules are "intended to insure 'proper litigation' by making the 'trial less a game of blindman's
bluff and more a fair contest with the basic issues and facts disclosed to the fullest practicable
extent.'" Scott and Fetzer Co. v. Dile, 643 F.2d 670, 674 (9th Cir. 1981) (quoting Goldman v.
Checker Taxi Co., 325 F.2d 853, 855 (7th Cir. 1963)) (citations omitted).
The City's failure to disclose how Petra caused any damage to the City or how the City
has derived their damage 'estimates' merits sanctions and Petra again requests that the Court
exclude evidence relating to the City's damages at trial.
5 Walker Affidavit at Exh. I.
6 The Court granted Petra's Motion to Strike as impermissibly conclusory this paragraph in the Second Affidavit of
Todd Weltner dated July 6, 2010: "With further analysis and discovery, I will be able to obtain actual bids for the
repairs necessary for the defects noted above, but based upon my education, training, and experience, I would
conservatively estimate the costs of repairs/replacements to be in excess of$l million."
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE
TESTIMONY AND DOCUMENTS REGARDING THE CITY'S CLAIMED DAMAGES Page 5
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Rule 26 provides:
(l) A party is under a duty seasonably to supplement the response with
respect to any question directly addressed to (A) the identity and location of
persons having knowledge of discoverable matters, and (B) the identity of each
person expected to be called as an expert witness at trial, the subject matter on
which the person is expected to testify, and the substance of the person's
testimony.
(2) A party is under a duty seasonably to amend a prior response if the party
obtains information upon the basis of which (A) the party knows that the response
was incorrect when made, or (B) the party knows that the response though correct
when made is no longer true and the circumstances are such that a failure to
amend the response is in substance a knowing concealment.
I.R.C.P. 26(e)(l) and (2). Rule 26 also outlines a permissible sanction for the trial court to
impose on a party for non-compliance with the Rule:
If a party fails to seasonably supplement the responses as required in this Rule
26(e), the trial court may exclude the testimony of witnesses or the admission of
evidence not disclosed by a required supplementation of the responses of the
party.
I.R.C.P.26(e)(4). The Court is authorized to exclude evidence "as a sanction for a party's failure
to seasonably supplement responses to discovery requests." Clark v. Raty, 137 Idaho 343, 347,
48 P.3d 672, 676 (Ct. App. 2002). A decision to exclude evidence for non-compliance with Rule
26 is within the discretion of the Court. Id
Furthermore, the Court ordered the City and Petra to meet and confer on the City's
damage disclosures no less than 30 days before tria1.7 This occurred at the parties' mediation on
October 18,2010.8 The gross deficiency in the City's disclosures amounts to a violation of the
Court's order that the City submit an adequate disclosure of its damage claims no later than 30
7 Walker Nov. Affidavit, at Exh. 3, pp. 53-54.
8 Walker Nov. 9 Affidavit at ~ 4.
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days before trial. The Idaho Supreme Court has provided the governing standard for compliance
with pretrial orders as follows:
A trial court has authority to sanction parties for non-compliance with pretrial
orders, and sanctions may include those enumerated in I.R.C.P. 37(b)(2)(B), (C),
and (D) for discovery violations. I.R.C.P. 16(1). The imposition of such sanctions
is committed to the discretion of the trial court, and we will not overturn such a
decision absent a manifest abuse of that discretion. S. Idaho Prod Credit Ass 'no
v. Astorquia, 113 Idaho 526, 528, 746 P.2d 985, 987 (1987).
Edmunds v. Kraner, 142 Idaho 867, 872, 136 P.3d 338,343 (2006).
The Court would be well within its discretion to exclude evidence of the City's alleged
damages at trial. First, the City stonewalled Petra on the issue of damage for over 16 months,
forcing Petra to file a motion to exclude with the Court. Then, the City disclosed a
conglomeration of receipts, drawings, contract provisions, and baseless expert OpInIOn -
hundreds of documents and photos - just prior to the parties' mediation session.9 Then, the
City's 30(b)(6) designees, with the help of obstructionist tactics employed by the City's counsel,
ensured that Petra would not be able to actually discover the basis for the City's damage claims.
The damage amounts remain just that - amounts. Petra cannot determine how they were derived
based upon the information provided by the City. Nor does Petra know how the City believes
anything Petra did or failed to do caused the alleged damages. lO None of the City's witnesses
address causation, an essential element of the City's case. "The purpose of our discovery rules is
to facilitate fair and expedient pretrial fact gathering." Edmunds v. Kraner, 142 Idaho 867, 873,
136 P.3d 338, 344 (2006).
9 Walker Affidavit Nov. 9, at ~ 3, Exh. 1.
10 See Petra's companion motion regarding the City's expert disclosures for a more detailed analysis of the City's
damage claims.
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The City's "hide the ball" tactics run contrary to the purpose of the discovery rules and
violate Rule 26. Petra has been prejudiced by the City's failure to disclose the basis of its
damage claims. Petra has been unable to adequately prepare for a trial that is, as of the date of
this memorandum, just 22 days away. The City's failure to disclose any meaningful, material or
relevant evidence regarding its damages has prejudiced Petra's ability to analyze and meet the
City's damage claims.
3.2 Counsel for the City employed obstructionist tactics at the 30(b)(6)
depositions regarding damages and the 30(b)(6) designees were
largely non-responsive.
During Petra's depositions of the City's primary experts, there have been at multiple
instances of improper coaching or unwarranted objections by counsel for the City, particularly
Mr. Trout. At the 30(b)(6) deposition of Mr. Amento, Mr. Trout, counsel for the City, made at
least 41 objections during the approximate hour and a half that the deposition took. At the
30(b)(6) deposition of Mr. Baird, Mr. Trout made at least 47 objections during that two-hour
deposition. During Mr. Amento's prior deposition, Mr. Trout made 76 objections. ll In the
deposition of Mr. Wetherholt, Mr. Trout made 37 objections. 12 This is just a sampling. The
City's obstructionist tactics during depositions have hindered Petra's ability to depose the City's
witnesses and discover the basis for the damage claims.
In many of the key depositions in this case, Mr. Trout has brazenly coached the City's
witnesses, impairing Petra's efforts to obtain crucial information about the City's case. The
testimony of a witness in a deposition is governed by the Idaho Rules of Civil Procedure and
II See Affidavit of Ginny Sam dated Nov. 9, 2010, at"
12 See Affidavit of Ginny Sam dated Nov. 9,2010, at
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related judicial precedent. As a general rule, "examination or cross-examination of witnesses
may proceed as permitted at the trial." I.R.C.P. 30(c). During the proceedings, counsel for any
party may make objections; however, "[a]ny objection to evidence during a deposition shall be
stated concisely and in a non-argumentative and non-suggestive manner." I.R.C.P. 30(d)(1)
(emphasis added). "Conduct of counselor other persons during the deposition shall not impede,
delay or frustrate the fair examination of the deponent." Id. The Court may sanction a party if
it finds an "impediment, delay, or other conduct has frustrated the fair examination of the
deponent." Rule 30(d)(l) incorporates by reference the sanctions listed in Rule 37(b), among
which is "prohibiting [a] party from introducing designated matters in evidence" I.R.c.P.
37(b)(2)(B).
The U.S. Supreme Court has consistently upheld the broad nature of F.R.C.P. 26, the
federal analog to Idaho's Rule, observing:
The key phrase in this [Rule 26] definition - "relevant to the subject matter
involved in the pending action" - has been construed broadly to encompass any
matter that bears on, or that reasonably could lead to other matter that could bear
on, any issue that is or may be in the case. Consistently with the notice-pleading
system established by the Rules, discovery is not limited to issues raised by the
pleadings, for discovery itself is designed to help define and clarify the issues.
Nor is discovery limited to the merits of a case, for a variety of fact-oriented
issues may arise during litigation that are not related to the merits.
Openheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (emphasis added and
citations omitted). Depositions are a crucial, powerful tool in that broad discovery process.
Idaho law is clear: the "discovery rules were designed to prevent surprise at trial." Pearce v.
Ollie, 121 Idaho 539, 552, 826 P.2d 888, 901 (1992). "The discovery rules regarding expert
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witnesses were designed to promote fairness and candor." Radmer v. Ford Motor Co., 120 Idaho
86, 89, 813 P.2d 897, 900 (2006). "Effective cross-examination and rebuttal of expert witnesses
requires advanced preparation and knowledge of that expert's testimony." Id.
One much-cited federal case noted:
One of the purposes of the discovery rules in general, and the deposition rules in
particular, is to elicit the facts of a case before trial. Another purpose is to even
the playingfield somewhat by allowing all parties access to the same information,
thereby tending to prevent trial by surprise. Depositions serve another purpose as
well: the memorialization, the freezing, ofa witness's testimony at an early stage
of the proceedings, before that witness's recollection of the events at issue either
has faded or has been altered by intervening events, other discovery, or the
helpful suggestions of lawyers.
Hall v. Clifton Precision, 150 F.R.D. 525, 528 (E. D. Pa. 1993) (emphasis added).
The Utah Supreme Court has indicated that candid responses to discovery questions are
critical in litigation and help accomplish the underlying purpose of broad discovery, which is to
elicit the relevant facts of the case before trial. Ellis v. Gilbert, 429 P.2d 39, 40 (Utah 1967).
The Ellis court put it this way:
We are not unaware of the arguments against disclosure, but in weighing them
against the various considerations hereinabove discussed in favor of disclosure we
have concluded that the ruling of the trial court is correct in unmasking the truth,
at least to the attorneys and to the court, so that the proceedings can be carried
on with candor and honesty and without cunning and deception. This serves
the desired objective of encouraging informed and enlightened procedure in
accordance with the hereinabove stated purpose of our rules, "to secure the just,
speedy, and inexpensive determination of every action."
Id. at 42 (emphasis added).
I.R.C.P. 30(d)(l) embraces the philosophy that abusive deposition conduct should not be
allowed to hinder the truth-finding process. It reads:
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE




               
              
          
     
               
                
             
            
             
             
             
    
              
             
               
                  
       
             
           
               
                
            
          
             
       
     
            
        
           
        
 
  
(1) Any objection to evidence during a deposition shall be stated concisely and
in a non-argumentative and non-suggestive manner. Conduct of counsel or other
persons during the deposition shall not impede, delay or frustrate the fair
examination of the deponent. If the court finds an impediment, delay or other
conduct has frustrated the fair examination of the deponent, it may impose upon
the persons responsible appropriate sanctions, including the reasonable costs and
attorney's fees incurred by parties as a result thereof, and those listed in Rule
37(b).
I.R.c.P. 30(d)(1) (emphasis added). The Rule proscribes improper deposition objections
or conduct that "impedes or delays the examination." I.R.C.P. 30(d)(2). Many federal and state
courts have recognized and prohibited abusive deposition tactics. These courts have recognized
the true function of depositions as a discovery conversation between the deposing attorney and
the witness. The Hall court stated:
The underlying purpose of a deposition is to find out what a witness saw, heard,
or did - what the witness thinks. A deposition is meant to be a question-and-
answer conversation between the deposing lawyer and the witness. There is no
proper needfor the witness's own lawyer to act as an intermediary, interpreting
questions, deciding which questions the witness should answer, and helping the
witness to formulate answer. The witness comes to the deposition to testify, not
to indulge in a parody of Charlie McCarthy, with lawyers coaching or bending the
witness's words to mold a legally convenient record.. ,. Rather, a lawyer must
accept the facts as they develop.
Hall, 150 F.R.D. at 528 (emphasis added). The purpose of the deposition is to discover
information that will assist both sides to "obtain the fullest possible knowledge of the issues and
facts before trial." Hickman v. Taylor, 329 U.S. 495, 501 (1947). Coaching and making
numerous frivolous objections necessarily impede this process.
One commentator has defined "coaching" as follows:
"Coaching" encompasses many different forms of behavior at a deposition,
including improper objections, improper instructions, and repeated off-the-
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE TO EXCLUDE




             
           
            
             
             
          
              
 
          
              
            
              
      
               
             
            
             
           
             
              
              
      
               
                
              
       
       
          
       
           
        
 
  
record conferences with the deponent . . .. The "coach," of course, is the
defending lawyer who subtly - or not so subtly - attempts to manipulate the
deponent's answers.
Jeffrey S. White & Eve T. Saltman, Problem Counsel, Problem Witnesses, in EFFECTIVE
DEPOSITIONS 455, 456 (Henry L. Hecht, ed., American Bar Association, 1997) (emphasis added).
The Advisory Committee notes on the 1993 amendments to Federal Rule 30 recognize that
coaching frustrates the quest for truth:
[Rule 30(d)(l)] provides that any objections during a deposition must be made
concisely and in a nonargumentative and nonsuggestive manner. Depositions
frequently have been unduly prolonged, if not unfairly frustrated, by lengthy
objections and colloquy, often suggesting how the deponent should respond.
Fed. R. Civ. P. 30 Advisory Committee's Notes. Other courts have strongly condemned
coaching. See Eggleston v. Chicago Journeymen Plumbers Local Union No. 130,657 F.2d 890,
901-02 (7th Cir. 1981) (stating that a broader standard of relevancy governs depositions and that
frivolous objections may be out of order); Damaj v. Farmers Insurance Co., 164 F.R.D. 559, 561
(N.D. Okla. 1995) (objections should be limited to only those that must be raised at a deposition,
that assert a privilege, that are necessary to enforce a previous ruling as to scope, or that are
necessary for a Rule 30(d) motion).
Following are just some of the egregious examples of how counsel's frivolous objections
alerted the witness as to when he should clam up or be evasive. 13 There are more examples
highlighted in blue in the deposition transcript itself:
13 Mr. Trout's objections in this case amount to saying to the witness, "You don't know. Tell him you don't know
and clam up!" In any case, no court would allow such impromptu guidance from counsel at trial and it should not be
allowed in the deposition.
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After counsel for Petra showed Mr. Baird Master Project Schedules excerpted from
Petra's monthly reports, which were produced by the City, Mr. Trout states:
I'm going to object to the form of the question and the questions which have
preceded this related to these documents. The representation, according to
the Counsel, was that these were the monthly reports. The documents are
incomplete and not consecutively Bates numbered, so these documents have
been created in some fashion by the defendant for purposes of creating a
false impression.14
One common objection by Mr. Trout came after counsel for Petra asked: "What facts does
the City rely on for the statement that Petra failed to obtain any prior approval for Change Order
No.2?" Mr. Trout objects, even though this type of inquiry was why the 30(b)(6) deposition was
noticed up in the first place:
Object to the form of the question to the extent it may call for any form of
legal conclusion. You can answer. IS
Another common objection by Mr. Trout came after counsel for Petra read an email from
Keith Watts, and then asked for Mr. Baird's understanding of the exchange. This example shows
how the witness, after hearing Mr. Trout's objection, simply parrots it back:
Q. Do you understand what Mr. Watts is referring to in that statement?
MR. TROUT: Object to the form of the question. Calls for speculation. May
call for some kind of legal conclusion. It is also vague and ambiguous.
THE WITNESS: Yeah, I'd only be speculating what he's talking about.16
After one question by counsel for Petra, Mr. Trout answers the question:
An error by who; Petra?17
14 Walker Nov. 9 Affidavit at Exh. 10, Baird Deposition 10:6-13.
15Id. at 14:2-5.
16Id at24:13-19.
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Another example of Mr. Trout's violation of Rule 30(d)(I) and his abusive discovery
tactics occurs when he attempts to control what can be asked at this deposition.
MR. TROUT: Object to the form of the question. It's outside the scope of
this witness's 30(b)(6) designation. You've already received the expert
reports in this case. You've already received and had an opportunity to
depose most, if not all of those experts, Counsel. That's not part of this
30(b)(6) deposition, and he doesn't have to respond to you. This is 30(b)(6)
with respect to the position that he stated, and that's all. So you don't get to
inquire beyond that.18
Here Mr. Trout takes over the role of the deponent and testifies himself as to the City's
claims, a gross violation ofthe rules:
MR. TROUT: With all due respect, Counsel, the question has been asked
and answered. You've been referred to the expert witness reports and all of
the information already provided to your client in this case regarding exactly
how the building fails to meet the plan and specification, and the
construction under Petra's watch failed to meet the plans and specifications,
and Petra's precise responsibility to conduct daily inspection to determine
whether or not the work met plan and specification, and best construction
practices according to the Construction Management Plan prepared by Petra
19
Here again Mr. Trout continues:
MR. TROUT: By the way I'm going to object to any questions regarding
the proposed first amended complaint. Until the Court grants us leave to
file it, I don't think it's appropriate for Counsel to inquire with respect to
the first amended complaint. I'll allow questions to be asked, but I want a
standing objection to any questions related to it.2o
MR. TROUT: I'm going to object and instruct the witness not to answer
that question. He is here to respond pursuant to the 30(b)(6) notice and not
17Id. at 11:7.
18 [d. at 37:10-19.
19 I d. at 39: 11-22.
20/d. at 42:20-43:1.
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to make any quote/unquote new deals or acceptable arrangements with
counsel for the defendant regarding this matter. My objection stands to any
questions regarding to the first amended complaint or proposed first
amended complaint until such time as the Court allows it, or, Counsel, you
are willing to stipulate to its filing.21
The foregoing is wrongful deposition conduct. "It is not the prerogative of counsel, but
of the court to rule on objections. Indeed, if counsel were to rule on the propriety questions, oral
examination would be quickly reduced to an exasperating cycle of answerless inquiries and court
orders." Kelvey v. Coughlin, 625 A.2d 775, 776 (R.I. 1993) (quoting Shapiro v. Freeman, 38
F.R.D. 308, 311 (S.D.N.Y.1965)). It is not the role of the attorney defending the deposition to
make rulings on relevancy, or other grounds of admissibility. Rule 32(d)(3)(A) does not allow
counsel to object on relevancy grounds, much less order a witness not to answer. See Int'l Union
ofElec., Radio & Machine Workers v. Westinghouse Electric Corp., 91 F.R.D. 277, 280 (D. D.C.
1981). Furthermore, both Mr. Amento and Mr. Baird were largely non-responsive as a result of
counsel's wrongful coaching, and neither apparently were the person most knowledgeable on the
topic, as the City represented to Petra. Mr. Amento was designated as the person most
knowledgeable on the City's damages. Although Amento purportedly drew up the list of
amounts attached to counsel's affidavit as Exhibit 1, his lack of understanding revealed that he
was relying entirely upon other persons without having reaching an independent judgment
himself. Simply stated, Amento failed to illuminate any of the City's claimed damages. On a
number of occasions, Mr. Amento stated he was relying on Mr. Weltner, Mr. Petsche, or Ms.
21 Id at 43: 10-20.
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Knothe.22 Therefore, Mr. Amento was not in fact the most knowledgeable person regarding the
City's damage claims, or at least he was not willing to share his knowledge with Petra.
Examples are highlighted in green the deposition transcript for the Court's information.23
The City's tactics described above and evident in the deposition transcripts, coupled with
the late, incomplete, and deficient disclosures by the City regarding its claimed damages, have
prejudiced Petra's ability to defend the case. Therefore, Petra requests an order excluding the
City from offering evidence of its damages at trial, pursuant to I.R.C.P. 30(d)(1) and 37(b)(2(B).
The end result of the City's damage disclosures - from its stonewalling for 17 months, its
insufficient damage disclosures, and its obstructionist tactics at deposition - has been to achieve
the opposite of what the discovery rules envision.
4. Conclusion
Considering the foregoing, Petra again requests the Court to exclude all testimony and
documents regarding the City's claimed damages, pursuant to Rules 26, 30(d)(1), and
37(b)(2)(B). Particularly, but not exclusively, Petra requests an order excluding the various cost
estimates provided by the City and attached as Exhibit I to the counsel's affidavit.24
DATED: November 9,2010.
22 Walker Nov. 9 Affidavit at Exh. 9, Amento Deposition.
23 ld. at Exh. 9, Amento Deposition.
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I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim 1. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED NOVEMBER 9, 2010 IN SUPPORT
OF PETRA'S RENEWED MOTIONS IN
LIMINE TO EXCLUDE EVIDENCE OF
THE CITY'S CLAIMED DAMAGES AND
IN SUPPORT OF PETRA'S RENEWED
MOTION TO EXCLUDE THE CITY'S
EXPERT WITNESSES
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:






      
     
     
      
   
     
    
   
    
    
    
~.---­
AM_- --  
 
  ~  
    




  i    
          
           









    
 
     
     
      
     
     
     
     
     
  
             




1. I am one of the attorneys of record for the Defendant/Counterclaimant, Petra
Incorporated ("Petra"), in the above-entitled action and I make this affidavit based on my own
personal knowledge ofthe facts set forth herein.
2. I submit this affidavit in support of Petra's Renewed Motions in Limine to
Exclude Evidence of the City's Claimed Damages and to Exclude Evidence by the City's
Experts.
3. Attached as Exhibit 1 is the damage summary disclosed by the City, which was
provided to Petra just prior to the parties' October 18, 2010 mediation session.
4. This mediation session constituted the 'meet and confer' on damages ordered by
the Court to occur no later than 30 days before trial.
5. Attached as Exhibit 2 is the disclosures made by the City in support of their claim
for $1,650,000 in damages based on the same amount of liquidated damages Petra allegedly
failed to collect from 44 prime contractors.
6. Attached as Exhibit 3 is a true and correct copy of the Reporter's Transcript of
Proceedings held on September 27,2010 before Ronald J. Wilper, District Court Judge.
7. Attached as Exhibit 4 is the Amended Notice of Taking of the Audio-Video
Deposition ofthe City ofMeridian, Duces Tecum, Pursuant to lR.C.P. 30(b)(4) and 30(b)(6)-
Damages, pursuant to which Petra took the deposition of Steven J. Amento.
8. Attached as Exhibit 5 is the Second Amended Notice ofTaking ofthe Audio-Video
Deposition ofthe City ofMeridian, Duces Tecum, Pursuant to lR.C.P. 30(b)(4) and 30(b)(6)-
Claims other than damages, pursuant to which Petra took the deposition of Ted Baird.
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9. Attached as Exhibit 6 is a true and correct copy, with highlighting, of the Audio-
Video 30(b)(6) Deposition of Steven J. Amento, taken on November 4,2010.
10. Attached as Exhibit 7 is a true and correct copy, with highlighting, of the Audio-
Video Deposition of Theodore W. Baird, taken on Nove
........c~arv Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2016.
SUBSCRIBED AND SWORN to before m~e..-·~~
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I HEREBY CERTIFY that on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.

















   
   
                 
        
    
   
     
      
   

















Tab Issue j Amount-- .-_ _ _.._ _ _ _ _._..__ _ _.._ _.._ _._ --_ _..__ ·····_·_..---·..-r···..·-_···_·..···_-_··--.·
..-._..... . -------.-.- ----.-------.---..----- -..-------- - ----------- -..--- -----------..-------- --.------- --..---------..- --..--1--- --..------ .
1 Swnmary 1....._ ..- ---.._ _----_.._.._•..._ __._._-.-.- -_.- ------._- _ __ _._--_ -.--.- ----_.._ _-------.._...•._.-._-----..__ + _----.-.._.._.- _-_._-
i
2 Contractual
a / C Agreement S.c. dates 1......._.. ------.--_.._ --_ _ _._ _---- _.._ _.._ __ _..__ _ _ _ _- _ _ _ _ +._-_.._._ _ _.
! $ 1,650,000
....~.-.. S~_~~~~~.~~~~!:~E.?~ ..__._ C~tlficates.Ors~bsta~tiaI.c~mpfei:1)~ -- +-.--- --.
Certificate of Final Payment \
..•_..... •••._._-.-•.•-.•••••••.•.•..•_•••.-••••••..••••_.._---••.••••....._--_.-...•...••.•.•.•_._....•_--•..•.•._--.••.•-._-----_••.•••••.•_-----••..•••.••.•_--+•....•.••_•._•.•_----•••.....-
CO Administration Damages j $ 97,917
4 Closeout ! $_•._-_ -._ -.....•_..-._ _•.._.._._._ -.-..__. _...........•...- __ _--- _ _ _ __ _----_ _ _..-+ _.
Warranties !
Extra Materials---_ -.-. . __ _.--- _ --._..- _--- ---- _---------..- _ _---- _-- _-----.._ -._----.._ :.---------_ _..------.----
1
5 City Costs !-------- ----_..-_ _-------_ - -------------_........ -------_ _._--_..__._._------- _----_ _._-_ _--------_._ __._-----.- +-----.--..--..-_ _------
Direct i $ 43,790
Indirect ..---- -.-..-.- - -..-.--------..---- --.- - -- - ----.-..-.- -- _ ---.---r- _.-..-.-.- -.-.
6 HVAC :$ 382,500
--..-:7""-- Roo{-·······-·---------···········--·-·---------·····-· ------------.---.- -------------..- ------- ------ ---------- ---------- \"$---------T6·o-;ooo--
·--8'·- W'a"te~·Feat~r~s··-·········_·--········-- ..- - ---.--.-.- - ------.-- ·_········-·--··---······-··t$-·······-46Z;SOO·
~..._).... ~~~~!~!.i~~~.~.~~~.~~:::::~~_~:.~_~~~.~~·.·.~·:.·_~~~~ ::.~..~:.~~ ~..~.~~_~._~_~~._..~ ~~~:.~~:_~_._~~.---~...~.:_~._~._ -.=.~~_=:::~_~.~:::::_~~~~~=::.~~·.~·.·.~~1~~~.~.~J;.~.~?;~-Q.Q~.
!
..}Q_. ~!~~~lt _.. .. ._ _.. ._. ..__. ._._ __. .. .._ _.. +1._. . ~.~??2Q __
..'1"1" SW·dr;U~···-·····_······-·----···-···-······--·· -..---.--------.- -.--..-----.-..-.----.··········--·······-····-----···-···-·--1·$··-··--··-49)X.lO··
......- -- -..-..-.- ---.-----..- - ---.-. - -.--..-..--.--- ------- ---.- ·····---·--·······--·------·····-···---·r···········..·..----- .
12 Basement M/E 114,000
---.------- -.----•••••••••••••••••------.-.-.-••••••••••••-----------•••••• -------.----•••••••---••----------••--••••••------.••••••-------••••--------.-•••••••••------------••••,J.--••--.---•••---•••••••••--------
13 Mayor's Reception i $ 44,000
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Performed b Est. Cost
1 Steve Amento $ 1,650,000.00
Tab 2
CMl14379006823






















102 stones $ 1,079.00
103 $ 3,127.00
104 Buss Mech CO #2 - reroute roof drains $ 2,525.00























02780 (Unit Pavers) - Extra Material- 20
N each aver -----
09310-1.7 (file) Extra Material- 1 box
Ltd each -----
09457-1.9 (Linear Metal Ceiling) 2%
N Extra Materials -----
09652-1.7 (Sheet Vinyl) Extra Materials -
N 2% -----
09720-1.6 (Wall Covering) Extra Material
Ltd 5% -----
09841-1.7 (Acoustical Wall Panel) Extra
N Material- 2 % -----
09912-1.7 (paint) Extra Material- 5 % /
? 1 . nun. -----
09931-1.7 (Stain) Extra Material- 5 % /
? 1 al. min. -----
10265-1.7 (Impact Resist. Wall Protect)
N Extra Material - 2 % -----
10651-1.9 (Operable Panel) Extra
N Material 4 anels -----
15325 (Fire Sprinklers) Extra Materials - -----
y S ecial Cabinet / Heads / Wrenches
16425 (Switchboxes) Extra Material- 3
N Fuses each e /1 Fuse uller -----
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07112-1.8 (poly Sheet Waterproofing) -----
-10 
07132-1.8 (Elast. Sheet Waterproofing) -----
-10 
07141-1.4 (Mech. Equip. Rm. -----
07411-1.5 (Metal Roofing) Special 
- 20 -----







07450-1.9 (Thermoplastic Membrane -----
y / N Roof) Special Warranty - 15 years
07811-1.9 (Sprayed Fire-Resist.) Special
N Warranty - 2 years -----
08411-1.7 (Alum. Entry / Storefront) -----
N Special Warranty - 20 years
09681-1.7 (Carpet Tile) Special Warranty
N 10 years -----
09841-1.7 (Acoustical Wall Panel) Special
N Warranty - 2 years -----
10431-1.6 (Signage) Special Warranty - 5
years -----
10505-1.9 (Metal Lockers) Special
N Warranty - Life of Bldg -----
10801-1.6 (Toilet I Bath Access.) Special
N Warranty - 15 years -----
15440-2.2 (Water Heater) Special
N Warranty - 3 years -----
15513-1.6 (Condensing Boilers) Special
N Warranty - 5 I 10 I 20 years -----
15626-1.9 (Rotary Screw Chillers) Special
N Warranty - 5 years -----
15725-2.3 (Indoor Air Handling) Special
N Warranty - 5 years -----
15734-1.6 (Computer Rm. A/C Units)
N Special Warranty - 5 I 3 years -----
15738-1.5 (Split Sys. A/C) Special
N Warranty - 5 years -----
15765-1.7 (Access Fl. Air Units) Special
N Warranty - 1 I 10 years -----
15852-1.4 (Adj. Frequency Drives)
N Special Warranty - 2 years -----
15900-2.11 (HVAC lnst. & Controls)
N Special Warranty - 3 years -----
16141-2.5 (Snowmelt Heater) Special
N Warranty - 10 years -----
16149-2.2 (Low Voltage Devices) Special
N Warranty - 2 I 10 years -----
16502-2.2 (Ballasts) Special Warranty - 3
N years -----
16520-1.9 (Dimming System) Special
N Warranty - 2 years -----..
Tab 4
CM114382006826
   
  





















   
     
    
   
     
    
     
  
     
   
     
 
    
    
      
   
    
   
    
       
     
   
     
   
     
      
     
   
      
     
    
    
     
    
    
   
     
     
     
 
    






16622-1.8 (package Generator) Special
N Warranty - 2 years -----
16623-3.4 (Transfer Switches) Special
N Warranty - 2 years -----
16721-3.6 (Add. Fire Alarm) Warranty-
N 1 year -----
16741-4.1 (Telecomm) Special Warranty
N 25 vears -----
16751-4.1 (Access Control) Special
N Warranty - 2 years (Addendum) -----
16761-1.8 (Video Surveillance) Special
Warranty - 2 years -----
3 Submittals / Closeout
Most Provide one year warranty on work -----
01770-1.3.3 Submit warranties / final
Ltd certifications / etc -----
01770-1.3.5 Submit Project Record
Documents / 0 & M manuals / etc. -----
01770-1.3.9 Submit test / adjust /
Ltd balance reports -----
01770-1.6 B Record Drawings (marked -----
Ltd "PROJECT RECORD DRAWING")
N 01770-1.6 C Record Specifications -----
01770-1.6 D Record Product Data (in
N binder) -----
01770-1.6 E Misc. Record Submittals (in
N binder) -----
01770-1.70 & M Manuals (in detailed -----
Most sections as required in Section 01782)
N 01770-1.8 Warranties (in binders) -----
01782-1.4 Submit draft 0 & M for
review 15 davs prior to Sc. -----
01810 - 3.16 (Heery) Commissioning
Report & CD -----
02810 (Irrigation) - 1 set reproducible
drawings -----
02840 (planting) - "as built" drawings -----
Tab 4
CM1l4383006827
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02890 -3.6(Water Feature) 3 Manuals /1
effie as builts (CADD) / 1 set
trans arencies / 3 sets as built riots
15127 (Meters & Guages) - Product
Certification
15950-1.2/ 1.4/ 1.5/3.17 (INAC)
Re o' ofTest Results
16125-3.6 (Mod. Underfl. Dist.) 4 copies
tr video
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Item # Issue Performed by Est. Cost
1 HVAC
BUSS Mechanical $ 1,811.15
Paige Mechanical $ 2,436.00
Hobson Mechanical $ -
Trane Co. $ 60.35
Clima-Tech $ -
Yamas Controls $ -
Water-Tech $ 1,117.02





4 Doors & Windows
Custom Glass $ -
5 Tile & Flooring
Schumacher Tile $ -
6 Damage / repairs / cleanup
















Item # Issue Performed by Est. Cost
Testing / Destructive
1 Testing Tim Petsche $ 10,000.00
System Testing / runs Tim Petsche $ 10,000.00
ZGA Overs~ht TBD
2 Plans / Specs En TBD
3 Bid mgt / oversight Laura Knothe $ 5,000.00
HVAC Repairs /
4 Corrections $ 250,000.00















Tim Petsche $ 15,000.00
Laura Knothe $ 7,500.00
ToddWdtner $ 7,500.00
other TBD
6 Proj. Close out Tim Petsche $ 5,000.00
Laura Knothe $ 5,000.00
other TBD




   
  
 









Item # Issue Performed by Est. Cost
1 Destructive Tes~
Wetherholt Oversight TBD
2 Plans / Specs Wetherholt & Associates TBD
3 Bid mp;t: / oversight Laura Knothe $ 5,000.00
4 Roof Repairs / Corrections $ 100,000.00
fully investigate the roof via "hands &
knees" inspection.
drain all patches holding water / reseal
provide saddle flashinKS
provide related transitions
correct where roofing turns up wall @
mechanical with a termination bar
correct areas below the doors, windows
and brick ledg;es
provide counter flashing at the base of
the brick ledger
correct transitional counter flashing at
curbs and air handl.inK units
complete protection at unfinished /
unprotected joint / materials
address any and all areas marked on the
roof made by inspectors
install a reglet where the brick wall or
stone overlaps the reglet
correct clamping or boot failures
Provide roofing pressure relief vents
Provide Masonry interface / details
correct / reinstall drain clamping per
plans
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Wetherholt & Associates TBD
Laura Knothe $ 7,500.00
Todd Weltner $ 5,000.00
Other TBD
Wetherholt & Associates TBD













Item # Issue Performed by Est. Cost
1 Destructive Testing Other $10,000.00
Anderson Oversight $10,000.00
2 Plans / Specs Anderson & Associates $20,000.00
3 Bid mgt / oversight Laura Knothe $ 5,000.00
4 River Repairs
verify / backfill compaction
verify / lock supply liner in place
remove gunite
liner inspection survey





Iprovide valved split supply
redetail / correct joint details
acid wash brick / concrete
apply waterproofing
replace cap stones w / saw cut
new weir cap
reinstall weir cap
5 Entry Pool Repairs
increase flow rate ofwater falls
verify / modify skimmer capacity
install balance valves for balanced flows
increase filter vault size
install upgraded in line filters
install add'l v.f. drive pump
remove rocks / pressure clean
inspect pool base
cover all cracks w/ seal strip
remove / reset Tboxes
replace J box fittings w/ wp fittin s
acid wash brick / concrete
apply waterproofing
remove / replace skimmers
Tab 8
CMl14389006833












8 Construction Admin Anderson & Associates $7,500.00
Laura Knothe $ 7,500.00
other TBD
9 Pro·. Close out Anderson & Associates $5,000.00










Meridian City Hall Masonry
Meridian, ID
Item # Issue Performed b Est. Cost
1 Testin MTI $ 15,000.00
2 Plans / S ecs ZGA TBD
3 Bid Laura Knothe $ 5,000.00
Masonry Repairs /
4 Corrections $ 1,000,000.00





Laura Knothe $ 10,000.00
Todd WeItner $ 10,000.00
other TBD
6 Pro'. Close out ZGA TBD






   
  
 
   















3 Bid Laura Knothe $ 4,000.00
Cleanout Repairs /








Laura Knothe $ 2,500.00
Todd Weltner $ 2,500.00
other TBD
6 Pro'. Close out ZGA TBD














1 Review Todd Weltner $ 2,500.00
2 Plans / S ecs Others TBD
3 Bid Laura Knothe $ 4,000.00
4 Re airs / Corrections $ 20,000.00
remove / replace Gyp Bd.
Trim





contin en $ 5,000.00
5 Construction Admin
Laura Knothe $ 2,500.00
Todd Weltner $ 2,500.00
other TBD
6 Pro·. Close out TW $ 2,500.00













Item # Issue Performed by Est. Cost
1 Review Todd Weltner $ 2,500.00
2 Plans / Specs ZGA TBD
3 Bid mRt / oversight Laura Knothe $ 4,000.00












grounding bar / wires
contingency $ 12,500.00
5 Construction Admin
Laura Knothe $ 2,500.00
Todd Weltner $ 2,500.00
other TBD
6 Proj. Close out Todd Weltner $ 2,500.00
Laura Knothe $ 2,500.00
other TBD
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Laura Knothe $ 2,500.00
Todd WeItner $ 2,500.00
other TBD
6 Pro'. Close out ZGA TBD
Laura Knothe $ 2,500.00
other TBD
7 $ 10,000.00
Item # Issue Performed b Est. Cost
1 Tes Todd WeItner $ 2,500.00
2 Plans / S ecs ZGA TBD










Contractors perf{)[Bling Work at the Site, as submitted, provide for coordinat1on among the
ContraatOl8 faT the pomoos e:fthe Work each wiU perform. Construction Manager shall monitor
each ConPotor's com,1i:aooe \~th the safety ProgFam and quality assurcance plan and report to
OWQer ~t1y cOl'lcemiq fU;lY deviation therefrom along with l'eemitmendations for
con'eetioll. CQIilStrucb. Manag~ shall be responsible for coordiQating the Cantract«s far ea¢b
·pGmon ofthe Work. .
4.7.7 Upon receipt. Constmction .Manager shal'l carefully review and
examine each Contract'Of'S scila:l1¥Je of values r<Sphedule of Values"). togethCI' with any
supporti\lg dOGumentati~n or data that Owner, Construetian Manager O£ Arehlteetmay require
from the Contractor. .TIre purpose of suob review and exam.inatfun shall be to protect Owner
from an unbalanced S~edule of V;alues that alooates greater value to certain elements of the
W&rk than ~ indicated bysuoh ~rtingdocoltlentation or data or than is reasonable uncleI' the
~mst.anoos. If the Sdted~le of Vailues is not found to be appropriate, or if the supporting
doeumentatiion or data is deemed tol7e inadequate, and unless Owner dire<.1ts Construction
~ to tlke contrary in writing, tbeSGbedule ofValues· shaH be retul'ned to the Contractor for
revisiOn or suppatting 4ocumentatiort. or data. After making such examin.ation, ifthe Schedule of
Vallfa€lS is fQ~n," to be'a' submitted, or ifneeessary" as revised, COnstmction Manager
:ther~Y' iu.di~tift,g its infol1nedbc1>li:W' that the Schedule af
.. . balancea basis rar pa)'1l1ent of the Cootmct Price fa the
CoDtractot. eonstro.~ M~RageE Shall not sign such SdledWe ofValues in the absence afSUdl







 ffil:          i    
o~atOl'8fa:r  OrU0as ;'N    in   atla~   
 Oll~r's ~1iaD(l    )' FOg .   p  n.    
R   zol'  y fi     '~()m endat  r  
o ' an  anstrllclion  .tm.Il    m   o tract{)I'S o   
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  tr ct't>r's    C"   ,    
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O¢Umef tatri     ed        
     .      r      
-wsm  Q  p~et i 4ocumeftt ion  ta .ft        ()  
'la ,tes .iI!. ~   ,(N~:ppropdat~ 8$ h it Oil   fnec s ar:Y,.   ru   
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c.) Dev~opn:lent0f a prdin1i~ plan· for the:: coQStroction of the:: project including; site access control•. prime
comract()rll<;b~1ing~~~ldeliveric::s.staging and waste control.
d.) IntemalPtoject Teamnw;etingsto review iInplementationof existing design anddevelop~ti()ns to
the Gity for budgetan.ddesigtl ~~siderati~priortothe bid4ingand construetionphases ofthe project.
e.) Review and pubfish bj .ges for the scopes of work. in .each phase of the project. Assist· Gity m. the
bidding procesa. COntro.. .... pte..bidRFl and addendtml proCess to minimize the impact on the project
~qtability and oPtin'tl~~value CJ)gjn~g suggestions within the Idaho Public Works COnstruction Law
statutes.
f.) ~¢viewthebid resul~in4¢tailwiththeCity and collect any additional information to insure lhatthe project
valueis in keeping with the intentoftilebiddocuments prior to makingrecQmmen~tioQ$ for acceptance by
the City.
Ill.) The. CQIl$tl'u#ionPh~~ oftheQualityM~ement Plan is where the planning and organizlltion ?f the
Constructiooaru:t ConstJ:uction.·Managenumt Team come together. The Petra Team is specifically responsible for:
a.) The collection, review and Processing ofthe submittal packages prior to and after review bytheDc:sign Team
toconfinn.thatthe iJltentofthede$igtl is l>ejng met. inaccorliance with the Ptoject Communicati01l$Ptan.. .
b.) Wee;1clyp~meeting$on~tewi~all prime contractors on site or scheduled to be on site toreviC\Y<
inl?~g.re§~,work quality controls by trade. quality assurance testing requirements that are scheduledQ:t .
sched\.lIed.
d.)Monthly review with the City ofthe quality of the work in place. the schedule. any valueen~ or design
mOOification suggestions submitted by the Construction Team and how each of these would impact the quality.
constmction1lChedule and long term performance ofthe project.
IV.) PAAse0t"~Quality Management Planjsthestage where the City willleam
how the City lIall BuilQi~ ....i ~dbegmOCC\lPyingthe facility. The Quality Management PlanJocuseson the
stepsnecessarytQ insure thatall~uiPP1ent and building components are ope.ratjngcorrectlyincl~:
a.) AssisttheCommissi()niIlgJ\~~tinthedistributionof the Operations &: Maintenance ManualS <9&M) Ii'o~
rae. primec<>ntractors asr~ed by the c(;)JJStruetion documents. Participate inthe~ining pl"()Cells and
dOCtlIne.qtationtoinsure~Jllll~9t~ition<between tbe co~truction·and operaponofthe·facility.
b,)·~~Weanddirect.theCii>' .an.d.tl1~ ~i~l'eam in the Puncb list.p1O(iessandthen Jna11age thePuncllJistto
i~thatany cotrectiQps. are completed in a timely manner in accordance with the best construction
practices.
c.)Im~lenumt the contract warranty procedure. and address any and all wan-anty calls from theGityinatinlely
mal:lpertominimizenegativeitnpacton the City and to insure Propet"materia1 and equipment warranties and
opeJ;lltion. LQg and trackall warranty reports to identify trends and~the City ofany potential patent or
latent product or workmanship issues that may require further action by the City.
d.) At the end of the one-year builder's W<lJ'ta:IllY. deliver to the City a binder CQntainUlg all war,ran1y~ back
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.-AlA Document A101/CMa'" -1992
stib(f;Jrd Fonn ofAgreement Between Owner and Contractor
where,the basis ofpayment is a STIPULATED SUM
AGREEMENT
made as of the 1"1 dayof -ru1..'< in the year of 2-00"1











For the following Project:
(Include detailed description ofProject, locatio
New Meridian City Hall
33 East Broadway Avenue
Meridian. Idaho 83642












The Owner and Contractor agree as set forth below.
ADDI110NS AND Del.ETIOtlS:
The author otthis document has
addedinloFmation needed Iorlt$
completion. The. author may also
have revised the text otlhe original
AtAstandardfonn. An Additions and
Deletions Reportthat notes·added
infom1aIion as I!Iillllas revI!lioos to
the standard form text is avaDable
frQm the andshoulctbe




.... .has added to or deleted
the original AlA text.
This document has.~t legal
consequences. ConsullaIion with an
attomeylsencouragedWilh respect
to its compIeIion orrnodifi<:atiOn.




Edition. is adopted in this document




AlA Doc:ument A101/CMa-- 1112. CopyrIg/ll C 1992 by The AmeIlcan lnslIlute of An:hitecls. AU rIghts..--l. WARNING: 11I1s AJAa Document"
protected by u.s. CopyrIQht Law .ndlnwnatlona/iTJ'881Ies. Unaulhorlzed rtlfll'oductlon « dlslrlbullon of this AlA- Document, or any portion of It,
mayresuttlQ severe ciVIl and crlmlnal·penattfes, ....dwlllbefWOSecuted tQ.the ntallimum elltent posalble undet' the f_. ThIs dOc::ument _ produced
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ARTICLE 1 THE CONTRACT DOCUMENTS
1be Contract Docu~tsconsistof this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed
in this Agreement and Modifications issued after execution of this Agreement; these form~ Contract, and are as
fully a part of the Contract as ifattaehed·to this Agreement or repeated herein. The Contract represents ~entire and
integrated agreement between d\e parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 9.
) days after the Date
~.~datePortion of Work
The complete work of providing all material,
equipment. tools, labor and supervision for a'cl'
and operational dry side HVAC system in~ .
with the plumbing scope of work; including all duct,
fittings, valves. gauges, meters, piping, insulation.
diffusers, registers, grilles, instrumentation and
controls, ventilators, and ndated components in
accordance with theplalls and speci
ARTICLE 3 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ 3.11be date of commencement is the date from which the Contract Time of Sec ,
the date of this Agreement,. as first written above, unless a different date is staled bel
date to be fixed in a notice to proceed. issued bytbe Owner.
(Pamgmphs deleted)
September 15,2007
ARTICLE 2 THE WORK OF'THIS CONTRACT
1be Contractor shall execute the entire Work described in the Contract Documents, except to
indicated in tbeContract Documents to be the responsibility ofo~rs,or as follows:
§ 3.21be Contractor shall achieve Substantial Completion of the. entire W
ofCommencement
(111$ertthe calendrJr date or number ofcalendrJr days after the drJte of "
for earlier SubStantial Completion ofcertain portions ofthe Wo
Documents.)
InIL
Division I -General RequiJ;ement,s
Section 07841 - Through-Penetration Firestop
Systems
Section 07842...; Fire-Resistive Joint Systems
Section 15053 -Common Work Results for HVAC
Section 15057 - Common Motor Requirements for
Plumbing Equipment
Section 15058 - Common Motor Requirements for
HVAC
Section 15062- Hangers and Supports for HVAC
Piping and Equipment
Section 15077 - Identification. for HVAC Piping and
Equipment
Section 15082 - Plumbing Insulation
Section 15738 - Split-System Air-Conditioning Unit
AlA~A101fCMa"'-1992.~ C 199Zby nwAmerican InstitUte 01 An:hItecls. All rIgh1a~ WARNING: This AlA- Documenlls
ptQtllCled by US COpyrighl Law and lnternatl<Jtml.Treatle$. Unauthorized reproduction or distribution of this AlA· Document. or any portion of 11,
may .estlilin sevet'e Civil snd criminal ,*"",11e.s. and will be prosecuted~ the maxfJlturn alltent possible under !he law. This document was produced
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, "and shall be 
     
 Doc:um8nt 101/CMa1  -1992. Copyright  2  The Americ  titu   II I   i ts r-v.ct.   ent I  
ro ect   u.s. o ri t   i rnationa  ti s.  Ut             It  
 r ult I  _  ci  a   penalti      to  im m e          
  soft   0   8I1S 2OO7mder  0 1_1 WhICb expires on     f  male  
U,. a   
 
Section 15725 - Modular Indoor Central-5lation Air-
Handlillg Units
Section 15734- Computer Room Air Conditioning
Units
Section 15762 - Unit Heaters
Section 15765 - Access Floor Air Terminal Units
Section 15815 - Metal Duets
Section 15820 - Duct Accessories
~tion 1583$- Power Ventilators
section 15852 - Adjustat>le (Variable) Frequency
Drives
Section 15855 - Diffusers, Registers, and Grilles
Section 15900- HVAC Instrumentation and
Section 15940- Sequence ofOperations
Section: 15950 - Testing, Adjusting and Balancing
.. (AirfloW)
Section 15955 - Mechanical Systems
, subject.to adjustments of this Contract Time as provided in the Contract Documents.
(Insen provisions. ifany,forJiquidated damages relating 10failure to complete On time.)
ARTICLE 4 CONTRACT SUM
§ 4.1 The Owner shall pay the Contractor in current funds for the Cont1;l.Ctor's performance of the Contract the
Contract Sum of Two Million Sixty Thousand Dollars & NOlloo ($ 2.060,000.00), subject to additions and
deductions as provided in the Contract Documents..
§ 4.2 The Contract Sum is based upon the following alternates. if any, which are described in the Contract
Documents and are hereby accepted by the Owner:
(State the numbers or other identification ofaccepted alternates. Ifdecisions on other alternates are to be made by
the Owner subsequent to the exeClltiOlI ofthis Agreement. anach a schedule ofsuch other alternates showing the
amountfor each aiuI the date until which that amOlPlt is valid.)
§4.3 Unit prices, if any, are as follows:
Description Units Price ($ 0.00)
!nit.
ARTICLE 5 PROGRESS PAYMENTS
§ 5.1 Based upon Applications for Payment submitted by the Contractor to the Construction Manager, and upon
Project Applications and Certificates for Payment issued by the Construction Manager and Architect, the Owner
AlA ~A1011CMl1'" -1-' CClPYrIlIht C t992by The ArnerIcaI1ll111l!!lte ofAtct1!leds. All rightsr--a. WARNING: Th.ls AlA- D_tIs
protected by US Copyrlgllt 1.._ an"lntematiOl'lllI Treali<l$. Un;lUthotlZad~ or cIl$l!'lbulion of tills AlAe Document, or any portion of It,
may result I... savers civil and criminal penalties, and will be prosecUleClto I"" mallln1um extll1f posslblaunder Ills law. ThIs document was pIOduced
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KIMJ. TROUT, ISB #2468
TROUT. JONES. GLEDHIll. • FUHRMAN • GOURLEY, P.A.






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA










Case No. CV OC 09-7257
AFFIDAVIT OF STEVENJ. AMENTO
DATED SEPTEMBER 20, 2010 FILED IN
SUPPORT OF PLAINTIFF'S MOTION
FOR LEAVE TO AMEND COMPLAINT
STEVEN J. AMENTO, being duly swom upon oadl, deposes and says:
1. I am above the age of 18 years and have personal knowledge of the facts contained
herein.
1. I am a co-founder and President ofCorke Amento, Inc.
2. I am an c.,,-perienced construction manager in the State of Washington, having
managed several major projects over the course ofmy career. In my role as President, I have directly
or indirectly managed over 70 construction projects which have an aggregate value in excess of$100
Million. My C.V. has been previously submitted to the Court along with my prior Affidavit, all of
which contains my professional qualifications.
CMII4401006845
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3. As stated in my previous Mfidavit, I have undertaken an examination of the Project Records
for the Meridian City Hall Project, as they relate to the issue of Petra's contract
administration, particularly with respect to payments to Prime Contractors and Liquidated
Damages.
4. Each Prime Contract (AIA-A-101 Form), for the Meridian City Hall Project contained a
$500 per day liquidated damage clause, in dle event the Prime Contractor failed to achie,Te
the required Substantial Completion Date established by the Prime Contract.
5. Petra was, as the Construction Manager pursuant to the Construction Management
Agreement, responsible for Contract Administration of the Prime Contracts.
6. Petta, pursuant to the Construction Management Plan created by Petta and section 9.8 of
the AIA201CMa contract, and sound construction management was responsible to insure
that the Architect, Lombard Conrad Architects, appropriately provided a Certificate of
Substantial Completion for each Prime Contractor as part of its Contract Administration.
7. I have not seen any evidence Certificates of Substantial Completion were issued by Lombard
Conrad for any Prime Contractor on the Meridian City Hall Project.
8. The Certificate of Substantial Completion is a vet}r important document because it
establishes, amongst other things, the responsibilities and rights of the Owner and
Contractor for damage to the work, warranty commencement, insurance obligations,
uncompleted work and the end date for liquidated damage calculation and assessment.
9. Petra failed to ensure Certificates of Substantial Completion were issued.
10. Despite the fact that Certificates were not issued, Petra issued Change Orders which
contained a date of "Substantial Completion" to 34 of the 44 Prime Contractors. (I have not
determined how ilie 34 were selected by Petra). The dates inserted by Petra on the various
Change Orders do not appear to be supported by project documentation and/or schedule
2
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analyses (if they exist) undertaken by Petra. The only exception is the Change Order to Rule
Steel whereas Petra conducted an evaluation of Rule's performance and recommended
assessment of liquidated damages which was eventually incorporated into the monetary value
of the Change Order. I know of no reason why Petra would prepare a liquidated damages
analysis soldy for Rule Steel, and not perform similar analyses for the other Prime
Contractors, and ensure the Substantial Completion Certificate process provided in Section
9.8 of the Contract was properly executed. (See Exhibit A for a summary of the Substantial
Completion Dates for each Prime Contractor.)
11. Absent such analyses, Petra appears to have arbittaril}' inserted "Substantial Completion"
dates on the Change Orders which Petta then presented to the Cil:}' for signature. For
example, the contract for MJ's Backhoe contains a substantial completion date of 7/22/2007
and Petra inserted a completion date of 8/28/2008 on Change Order #3 to !vij's Backhoe,
which essentially extended the contractual completion date 403 calendar days. This inserted
completion date is contrary to data found on Petra's "Master Production Schedule" dated
5/2/08 which shows completion of site backfill and commencement of subsequent concrete
activities in July of 2007. Another example of Petta's arbitrary contract extension involves
T.MC Masonry:
Contractual Substantial Completion Date:
Date inserted by Petra on e.O. #3:
Resulting Contract Completion Extension:
Completion Date for Exterior





In both examples there is no apparent explanation or support for the substantial completion
dates Petta choose to insert on these Change Orders and present to the City for signature.
(See Exhibit B Petra's Master Production Schedule dated 5{2/08.)
3
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12. Petra's failure to follow the contractual requirements and provide reasonable contract
administration and construction management has severely hindered the City's ability to
assess liquidated damages against those Prime Contractors who failed to complete their work
on, or before their contractual substantial completion dates. Petra, without City knowledge
or knowing approval, waived by its conduct in recommending Change Orders with arbitrary
completion dates.
13. Having signed the various Change Orders, the City has arguabl}' waived rights against those
Contractors and is now confronted with a set of facts and circumstances which I predict will
be utilized by those Contractors in defense of liquidated damage claims asserted by the City.
14. Each Prime Contract includes a provision for liquidated damages of$SOO per calendar day.
15. Without the benefit of the Certificates of Substantial Completion and a contemporaneous
schedule analysis, the City's damages are difficult to determine and will required costly and
time-consuming legal and consulting efforts underwritten by the City.
16. One damage calculation is based upon the difference between the original planned date of
building occupancy and the actual date the of City occupancy. Petra's CMP schedule of
2/12/2007 showed 8/1/2008 as the planned occupancy date for the City Hall. The City
actually occupied the building on 10/15/2008, 75 calendar days later than planned. Under
the terms of each Prime Contract, the City is entitled to liquidated damages, but now cannot
ascertain or determine which Contractors are responsible for the delayed occupancy, much
less which Contractor failed to complete its work on or before its Substantial Completion
Date. It is possible each of the 44 Prime Contractors is jointly responsible for the delay;
thus the City would assert an aggregate claim of $1,650,000 (44contractors x 75days x
$SOO/day) for liquidated damages. Predictably, the 34 Contractor with signed Change Orders
would argue the City has waived its rights to liquidated damages and the odler 10
4
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I HEREBY CERTIFY that on this __day of September. 2010. a ttue and correct copy of




800 Park Blvd.. Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518
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DXSTRXCT COURT OF THE FOURTH JUDXCXAL DXSTRXCT
2
XN AND FOR THE COUNTY OF ADA
3
4
5 THE CXTY OF MERXDD\N, an Xdaho
Municipa1 Corporation,






PETRA XNCORPORATED, an Xdaho
9 corporation,
10 Defendant/Counterc1aimant.
11 - - - - - - - - - - - - - - - - - - - x
12
REPORTER'S TRANSCRXPT OF PROCEEDXNGS
13
14 He1d on September 27, 2010, before
15 Rona1d J. Wi1per, District Court Judge.
16
A P PEA RAN C E S
17
For Plaintiff/Counterdefendant
18 Kim J. Trout
TROUT JONES GLEDHILL FUHRMAN, P.A.




21 Thomas G. Walker
COSHO HUMPHREY, LLP





25 CSR No. 21
EXHIBIT
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2 3
1 BOISE, IDAHO 1 would put a reasonably prudent person on inquiry
2 September 27,2010, 1:37 p.m. 2 notice, it triggers the 180-day period.
3 3 That's a direct quote from McQuillen
4 lHE COURT: We'll take up Meridian versus 4 versus the City of Ammon at 113 Idaho 719,
5 Petra, CVOC-D9-o7257. This is the time scheduled 5 page 722.
6 for hearing on Meridian's motion to dismiss and 6 Now, when you put that into the context
7 both parties have motions in limine. 7 of our case, Judge, the question is: When would a
8 Mr. Walker appears on behalf of the 8 reasonably prudent person in Petra's position know
9 Defendant Petra. Mr. Trout appears on behalf of 9 of facts giving rise to their claim? And the
10 the Plaintiff City of Meridian. 10 answer is, on or about January IS, 2007.
11 Mr. Trout, I guess you're up on your 11 The benefit of having this hearing in
12 motion to dismiss on the tort claim issue. 12 near proximity to our last hearing, Judge, is that
13 MR TROUT: Thank you, Judge. Good 13 the court has the benefit of having seen Petra's
14 afternoon, Your Honor. 14 cost estimate, the first of which was submitted on
15 lHE COURT: Good afternoon. 15 January 15 of 2007 and which was approximately I
16 MR. TROUT: Your Honor, I think the 16 think $3 million greater than the amounts stated
17 fundamentals of this motion are very clear. As a 17 in the construction management agreement.
18 matter of fact, Petra has never provided a tort 18 Now, since we all know and have known
19 claim notice pursuant to 5219 or Title 6 to the 19 from the day that Petra filed its counterclaim in
20 city. That fact is undisputed in this matter. 20 this matter that their claim is based in principle
21 And the significance of that fact I think is borne 21 part on the increased cost of this project, it
22 out by both the statute and the case law in the 22 isn't necessarily when a reasonably prudent person
23 state of Idaho. 23 would have known. It's when Petra in its
24 The case law specifically requires that 24 fiduciary capacity as a construction expert
25 once a party has, quote, knowledge of facts which 25 providing a cost estimate to the city, which
4 5
1 claims their fee is based as a percentage of cost, 1 130 Idaho 420, page 423, it specifically states:
2 knew or should have known. 2 "A claimant is not required to know all the facts
3 And there's little doubt that 3 and details of a claim because such a prerequisite
4 January 15 of 2007 is the first key date for the 4 would allow the claimant to delay completion of
5 court to consider, and as it states in the 5 their investigation before triggering the notice
6 McQuillen versus City of Ammon case, that's the 6 requirement."
7 date that triggers the 180-day requirement. 7 If you followed Petra's argument that
8 If you forget about that date, if you 8 we didn't know it was a claim until the city
9 forget about February 12, the second cost 9 denied payment, then that's exactly what the court
10 estimate, if you forget about April 3, the third 10 said you cannot do in the Mitchell case because
11 cost estimate, and you forget about July 12, 2007, 11 Petra could control the timeframe in which it
12 the fourth cost estimate, you could look to a 12 asked for payment and hence received the denial.
13 second unequivocal date, which is November 5, 2007 13 And that's clearly not the purpose of
14 where Petra submits, quote/unquote, it's notice of 14 the statute. And in fact, the purpose of the
15 change order for an increase in their fee. 15 statute as stated in the Pounds decision is
16 If you ignored the first four dates, 16 exactly why in this circumstance with this set of
17 you can't ignore November 5, and the 180-day 17 facts the act has to be strictly enforced.
18 period would start there. And contrary to the 18 In order to serve the primary purpose
19 position that I expect Mr. Walker to take, which 19 of the act and to, quote, save needless expense
20 is the same one he espoused at the prior hearing, 20 and litigation by providing an opportunity for
21 we didn't know we had a claim until the city 21 amicable resolution of the differences between the
22 denied payment. Well, that's not what the case 22 parties, then notice must be given and it must be
23 law says, and it's not what the statute says. 23 given early.
24 And in fact, in Mitchell versus Bingham 24 And under this set of circumstances, I
25 Memorial Hospital, which we cited to the court at 25 find it either disingenuous or impossible to. . .
006855
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6 7
1 believe that if as stated in the multiple 1 legislature chose not to follow the federal
2 affidavits submitted to the court and the multiple 2 format.
3 pleadings submitted to the court, Petra knew from 3 And as a result, we have case law in
4 the time they signed this contract that their fee 4 our state, the Knudsen decision, Knudsen versus
5 was going to be based on a percentage of total 5 Agee at 128 Idaho 776, which specifically says the
6 cost, which is what the mantra has been from day 6 court would not look to a federal court
7 one. It's always been 4.7 percent of the cost. 7 interpretation of a federal statute - in that
8 If in fact that's true, then on 8 case a wiretap statute - for the creation of a
9 January 15, 2007 they knew they had a claim for an 9 discovery exception where a similar state statute
10 increase in the amount of their fee, and the 10 does not expressly contain such an exception.
11 180-day notice provision was triggered, and they 11 We have an identical situation here,
12 must have given the notice within that period of 12 and the filing of the counterclaim simply doesn't
13 time. 13 meet the standard, and there's a good reason.
14 I'll address two additional points. 14 The good reason is, the same principle
15 The first point is, Petra is going to assert that 15 espoused in the Pounds decision that identifies
16 while the federal statute says a counterclaim is 16 the whole purpose for giving a notice and giving
17 sufficient notice, and therefore, the state ought 17 it early. Give the parties a fair opportunity to
18 to follow the federal rule. 18 resolve this, give the city an opportunity to
19 Well, unfortunately we have to give due 19 begin their investigation not in 2009 but in 2007,
20 deference to the legislature who is presumed to 20 specifically in January of 2007 when they should
21 know what it is doing and what the state of the 21 have given notice of the increase in fee to begin
22 law is, and at the time they passed 5219 and the 22 with under their fiduciary responsibility to the
23 Idaho Tort Claims Act, the federal statute was in 23 city.
24 existence and allowed by statute a counterclaim to 24 It's for those reasons, Your Honor,
25 be sufficient to comply. And the Idaho 25 that we respectfully ask that the court apply as
8 9
1 the Supreme Court has the tort claims notice in 1 Your Honor, Petra substantially complied with the
2 5219 to dismiss all of Petra's claims with 2 Idaho Tort Claims Act in any event.
3 prejudice. Thank you. 3 Now, back to the equitable adjustment
4 THE COURT: Thank you very much,. Mr. Trout. 4 language in paragraph 7 of the construction
5 Mr. Walker? 5 management agreement. That paragraph provides
6 MR. WALKER: Thank you, Your Honor. Well, 6 that a change shall entitle the construction
7 here we are, Your Honor, more than 17 months of 7 manager to an equitable adjustment in the schedule
8 litigating this case and after the parties have 8 of performance, the construction manager's fees,
9 incurred more than a million dollars in costs and 9 and/or the not-to-exceed limits for reimbursable
10 fees, Meridian asserts it was not sufficiently put 10 expenses. So the essence, Your Honor, of Petra's
11 on notice of Petra's damages claim against the 11 claim is equitable in nature and not one for money
12 city because it failed to file a claim under 12 damages.
13 Idaho Code Section 50-219 and 6-901 and the 13 And as I mentioned, so the bottom line
14 following subsections. 14 with respect to the request for the construction
15 Well, first of all, Your Honor, the 15 manager's fee and the expenses are simply a
16 counterclaim for the construction manager's fee 16 request that the court specifically enforce the
17 and the reimbursable expenses seeks specific 17 contract.
18 performance of the construction management 18 Now, in this regard, Idaho Code
19 agreement, not money damages. 19 Section 50-219 states that, "All claims for
20 So Petra's counterclaim in that regard 20 damages against the city must be filed as
21 does not fall within the purview of the Idaho Tort 21 prescribed by Chapter 9, Title 6 Idaho Code."
22 Oaims Act. Now, admittedly, Your Honor, Petra's 22 Idaho Code Section 6-904 provides that, "A claim
23 claims for lost past and future earnings and lost . 23 means any written demand to recover money damages
24 business and investment opportunities are a claim 24 from a governmental entity or its employee, which
25 for damages, but as I'll point out in a minute, 25 any person is legally entitled to recover under
Tucker &Associates, Realtime Reporters, Boise, Idaho, 208-345-3704, www.etucker.net006856
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10 11
1 this act as compensation for the negligent or 1 management agreement, paragraph 8.1 of the
2 otherwise wrongful act or omission of the 2 agreement states, and I quote: "In the event that
3 governmental entity or its employee." 3 any claim, dispute, or other matter in question
4 So putting the equitable adjustment 4 between the owner and construction manager arising
5 language in the equitable remedy aside, let's look 5 out of or related to this agreement or breach
6 at Petra's substantial compliance with the Idaho 6 hereof ('a claim'), owner and construction manager
7 Torts Claims Act. 7 shall first endeavor to resolve the claim through
8 As Mr. Trout mentioned in his argument, 8 direct discussions."
9 Petra's position is is that the claim didn't arise 9 So, Your Honor, applying the canon of
10 until change order number 2 was denied on 10 construction used ejusdem generis, which means, as
11 February 24, 2009. So at the outset, it's 11 the court knows, of the same class, and more
12 necessary for us to determine what constitutes a 12 particularly it means when a general word or
13 claim in this case. 13 phrase proceeds or follows a list of specifics,
14 And there are four sources, Your Honor, 14 the general word or phrase will be interpreted to
15 that lead us to the determination that change 15 include only those items of the same type as those
16 order number 2 was not a claim until it was 16 listed.
17 denied. 17 And the second legal principle of
18 The first source is the construction 18 construction, noscitur a sociis, which means that
19 management agreement itself. The second source is 19 words are known by the company they keep, and
20 the custom and practice in the construction 20 we've cited the court to Idaho Supreme Court case
21 industry. The third source is the party's course 21 State versus Richards with regard to that. These
22 of dealing during the project period, and the 22 two canons of construction confirm that a matter
23 fourth source is the definition of claim contained 23 is not a claim under the construction management
24 in the Idaho Tort Claims Act itself. 24 agreement until it is disputed.
25 Now, regarding the construction 25 Now, regarding the construction or the
12 13
1 custom and practice in the industry, as Mr. Bauer, 1 contractor change order - and there was some 150
2 our expert, our construction management expert, 2 of them - was treated as a claim subject to
3 stated in his September 13, 2010 affidavit at 3 mediation.
4 paragraph 45, and I quote: "My review of the 4 Now, finally moving to the statute,
5 affidavits and documents filed and served by the 5 Your Honor, the fourth source. The definition of
6 city in this case indicates that the city asserts 6 claim is contained in Idaho Code Section 6-902,
7 that Petra's change order number 2 is a claim. 7 and it reads, and I've already alluded to part of
8 This is incorrect under the standards applicable 8 this: "Claim means any written demand to recover
9 to contractors and construction managers. A 9 money damages from a governmental entity or its
10 change order request does not become a claim until 10 employee, which any person is legally entitled to
11 it is denied by the owner. 11 recover under this act as compensation for the
12 "Likewise, the construction management 12 negligent or otherwise wrongful act or omission of
13 agreement defines a claim as a 'dispute or other 13 the governmental entity or its employees when
14 matter in question.'" 14 acting within the course and scope of his
15 Now, moving on, Your Honor, to the 15 employment."
16 third source, the parties' course of dealing 16 It's clear, Your Honor, that neither
17 during the project period. Now, the parties did 17 Petra's submission of change order number 2, nor
18 not treat change order number 1 as a claim that 18 the city's request for additional information
19 triggered the mediation provisions of 19 which took place prior to February 24, 2009, was
20 paragraph 8.2. Change order number 1 was 20 wrongful. It's simply the matter of dealing with
21 submitted after the contaminated and unsuitable 21 the change order in the ordinary course.
22 soil was removed and the city paid an additional 22 So, Your Honor, our position is that
23 construction management fee to Petra for managing 23 the claim arose on February 24, 2009, the date
24 that removal project. 24 that Meridian refused to pay the change order.
25 In addition, Your Honor, no other 25 And the time for filing the notice under the Idaho. . .
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1 statutes began to run on that date. 1 occurred, those events of notice occurred, prior
2 So focusing on that date, then Petra 2 to the expiration of the 180 days.
3 substantially complied with the notice 3 Now, in looking at the purpose of the
4 requirements under the Idaho statutes, and that 4 statute, the Court of Appeals in Cox versus City
5 position is supported by my March 16, 2009 letter 5 of Sandpoint, which we've cited in our briefing,
6 to Bill Nary, the city attorney, requesting 6 the court explained, and I quote: ''The primary
7 mediation. And that was sent certainly within 180 7 function of notice under the Idaho Tort Claims Act
8 days. That was sent within 20 days of the change 8 is to put the government entity on notice that a
9 order was denied and the claim arose. 9 claim against it is being prosecuted and thus
10 In addition to that, Petra filed and 10 apprise it of the need to preserve evidence and
11 served its answer and counterclaim on May 6, 2009, 11 perhaps prepare a defense."
12 which is also within the 120-day -- or 180-day 12 There's no suggestion here at this
13 period, setting forth its damages claims and its 13 point, Your Honor, that Meridian was not able to
14 claims with respect to the construction management 14 preserve evidence and prepare a defense. There's
15 fee and reimbursable expenses. 15 no suggestion that Meridian was blind-sided by
16 Now, additionally, and this is germane 16 Petra's claims and not afforded the opportunity to
17 to the cases cited in our briefing, there were 17 address each and every one of them outside of
18 substantial communications between Mr. Trout and I 18 litigation.
19 regarding this matter early on in the case and 19 On the contrary, Your Honor. While my f,
20 certainly before the 180 days expired. 20 request for mediation made on behalf of Petra was
21 And finally, Your Honor, Petra filed 21 pending, the city brought this matter into court
22 and served its first amended answer and 22 by filing its complaint on April 16, 2009. And
23 counterclaim on August 21, 2009, which was also 23 they did this, the city did this, not withstanding j
24 within the 180-day period that expired on 24 the requirement in the construction management
25 August 23 of 2009. So all three of those events 25 agreement that, quote, all claims shall be subject
16 17
1 to mediation as a condition precedent to the 1 Oregon 35, a 1976 case, the Oregon court recited
2 institution of legal or equitable proceedings by 2 the purposes of the Oregon tort claim statute,
3 either party. Requests for mediation shall be 3 which is identical in essence to the Idaho tort
4 filed in writing with the other party to this 4 claim statute.
5 agreement." And it required that it be filed 5 And the court stated: 'The purpose of
6 within 21 days, and we complied with that by my 6 the statute is, one, to save needless expense and
7 letter of March 16, 2009 which was served on the 7 litigation by providing an opportunity for
8 city attorney Bill Nary on March 16. 8 amicable resolution of the differences between the
9 And, Your Honor, despite the 9 parties, as in mediation; two, allow authorities
10 requirement that the city mediate and despite our 10 to conduct a full investigation into the cause of
11 request for mediation, the city refused to 11 the injury in order to determine the extent of the
12 mediate. 12 state's liability, if any; and third, to allow the
13 In addition, the notice requirements of 13 state to prepare defenses."
14 the Idaho Tort Claims Act do not apply to 14 Now, Your Honor, we've stated several
15 counterclaims in our judgment, Your Honor, 15 other reasons in our briefing supporting our
16 particularly compulsory counterclaims that are 16 opposition to the city's motion to dismiss based
17 filed within the 180-day period. Now, there's no 17 upon the Idaho Tort Claims Act, and we'll rely on
18 published opinion in Idaho holding that the notice 18 our briefing for the balance of our argument.
19 requirements of the Idaho Tort Claims Act apply to 19 THE COURT: Mr. Walker, just so I'm certain
20 counterclaims. However, other jurisdictions and 20 about your argument, now, to the extent that your
21 notably Oregon, our sister state, have addressed 21 counterclaim seeks specific performance of the
22 this issue, and they've answered that a 22 contract, your contention is that that portion of
23 counterclaim satisfies the acts requirements. 23 your claim is not subject to the Tort Claim Act in
24 In the Oregon case, Urban Renewal 24 any effect.
25 Agency of the City of Coos Bay versus Lacky, 275 25 MR. WALKER: Correct.
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1 THE COURT: It's a contract-based cause of 1 August 21 the second one.
2 action, not a tort. And with respect to the 2 THE COURT: And both of them are within six
3 counterclaims alleging negligence, and so forth, 3 months if, again, the clock starts ticking on that
4 in seeking and containing a prayer for relief 4 lBO-day time period on March 16.
5 seeking damages sounding in tort, your contention 5 MR. WALKER: February 24, 2009. Yes,
6 is that your cause of action didn't accrue until 6 Your Honor.
7 February of '09 when your claim was denied or when 7 THE COURT: That's what I meant. Thank you
8 your requests for additional moneys for change 8 very much, counsel.
9 order number 2 was actually denied, and that would 9 And, Mr. Trout, it's your motion, so
10 trigger your cause of action sounding in tort. 10 I'll give you the final word on this issue.
11 And then your letter of the 16th of March 11 MR. TROUT: I would like to show the court a
12 constituted compliance with the Tort Claim Act. 12 couple of things if I can.
13 MR. WALKER: Correct, and also compliance 13 First of all, Your Honor, I think it's
14 with the construction management agreement. 14 fundamentally important to recognize that this
15 THE COURT: And in any event, if the court 15 whole notion of equitable is, and I'll use another
16 were to follow the authority that you've cited, 16 Latin term, ipse dixit, I say it, therefore it is.
17 the persuasive authority that you have cited from 17 And there is no question that what
18 the state of Oregon, a compulsory counterclaim 18 Petra seeks as a result of it's, quote/unquote,
19 wouldn't be subject to the Tort Claim Act in any 19 claim or, quote/unquote, action for specific
,
20 event. 20 performance, is money. They're not asking us to
21 MR. WALKER: Or it would satisfy the notice 21 specifically perform in any other fashion but to
22 requirements, Your Honor. 22 provide money in a very large amount.
23 THE COURT: Right. And that was filed on 23 And so if we're going to look at what
May 6. they're talking about in section 7 for specific
,
24 24
25 MR. WALKER: May 6 the first one and 25 performance, let's just take an example. Then
20 21
1 they have to satisfy the conditions precedent to 1 MR. TROUT: It's actually two-fold. Since
2 any kind of claim for specific performance under 2 counsel raised the argument in terms of the nature
3 any interpretation of contract law. 3 of the claim that was being made, what I'm saying
4 And let's take a look at what the 4 is, the notice that would be required is a notice
5 specific provision is. 1bis is in section 7. 5 within 1BO days of the date that they begin
6 1bis is the, quote/unquote, equitable adjustment 6 providing additional services. That's the basis
7 section that was just cited to you by Petra, and 7 for their claim: We provided additional services
8 it says: "Prior to providing any additional 8 under the contract. We're entitled to be paid
9 services, the construction manager shall notify 9 whether you call it an equitable adjustment or
10 the owner of the proposed change in services and 10 whether you call it what they're calling it, which
11 receive the owner's approval for the change." 11 is 4.7 percent of the increase in cost.
12 There was no evidence in this case that 12 Either one of those things was known by
13 that was complied with with respect to section 7. 13 Petra well in advance of February of 2009 either
14 None, zero, no evidence. 14 by way of this section of the agreement or by way
15 And there is no evidence that can be 15 of the contention that they have continually made
16 created today to show compliance with that 16 to this court that we're entitled to an increase
17 specific condition precedent. 17 in our fee based on 4.7 percent of the actual
18 THE COURT: Well, Mr. Trout, as I understood 18 construction cost.
19 the purpose of the hearing, your motion to dismiss 19 So the question then becomes: Did they
20 was premised on your contention that Petra failed 20 wait until February of 2009 to begin providing the
21 to comply with the Tort Claim Act. What you're 21 additional service? I don't think so. Exhibit 2,
22 arguing here is that they failed - that really 22 which is the claim, notice of claim, and the
23 their claims, their contract claims, should be 23 document that they submit to the city saying, ..~-
24 dismissed based on their failure to satisfy this 24 "TIus is why you should pay us more money," starts
25 condition precedent contained in the contract. 25 'accumulating their time for, quote/unquote,
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1 additional services on July 31 of 2007 in the form 1 contract. They knew they were providing
2 of 3.5 hours charged to Wes Bettis, the project 2 additional services. And therefore, there's no
3 manager. 3 basis to argue that the date moves forward to
4 Now, when should a reasonably prudent 4 2009, some seven months after - seven months,
5 construction manager, charged with a fiduciary 5 Judge, after October 15, 2008 when they say the
6 duty to this city, be on notice of facts giving 6 project was complete.
7 rise to the claim? Well, when they begin 7 It defies credibility for Petra to
8 providing the additional service if section 7 is 8 argue that they had no knowledge until seven
9 the basis upon which they want to do it or when 9 months after.
10 they know of an increase in cost, which was 10 THE COURT: Mr. Trout, do me a favor and
11 January 15 of 2007. Neither of those dates is in 11 leave that up, will you? I want to hear from
12 February of 2009. Can't get there from here. The 12 Mr. Walker on this issue, if you don't mind.
13 facts don't support their position. 13 MR. TROUT: I will. Happy to leave that up.
14 And so whether you call this some kind 14 I think the next thing for the court to
15 of equitable claim, which still seeks money 15 recognize is that what they're suggesting to the
16 damages, or whether you call it a breach of 16 court in very plain language is that the,
17 contract claim, which still seeks money damages, 17 quote/unquote, four items, custom and practice,
18 the fundamental question is, if you're going to 18 course of dealing, section 8.1, all constitute
19 seek money from the city, you go back to the city 19 what are called waivers, all waivers.
20 of Ammon case and say, "When does a reasonably 20 And the language that I would like the
21 prudent person in their position have notice of 21 court to focus on is specifically in our
22 facts which would give rise to the claim?" 22 memorandum, and it consists of two items. Number
23 Those are the two dates, January 15 or 23 1 - and of course, the passage of time, which is
24 the day they began providing additional services, 24 I think the big point that counsel wanted to make.
25 even though they didn't meet that condition of the 25 And all you have to do to answer that question to
24 25
1 your satisfaction is look to how the Supreme Court 1 charged as the recipient of the appropriate notice
2 of Idaho answered that question to its 2 can be anything other than compliance with the
3 satisfaction in the Udell decision. 3 act.
4 They said: "In our view, the sovereign 4 There is no substantial compliance, and
5 immunity protected by the act, speaking of the 5 no case cited by Petra that says substantial
6 Tort Claims Act, should not be dissipated by 6 compliance means I can talk to the city attorney
7 ad hoc waivers." 7 in a meeting. I can talk to Mr. Trout who is
8 Now, each of the items, that each of 8 representing them. I can send a letter to the
9 those four items are specifically ad hoc waivers 9 city attorney.
10 that Petra would like the court to adopt as 10 You won't find a single case in Idaho
11 exceptions to the rule. And that's clearly not 11 that says anything other than an appropriate
12 the case in Idaho, and it clearly can't be the 12 notice sent to the clerk of the municipal entity
13 case in Idaho. It is answered by the Udell 13 within 180 days of the date the claim was made
14 decision. It's also answered in another way by 14 aware of by the claimant is anything but
15 another decision of the state. Kelso Irwin, PA 15 compliant.
16 versus the State Insurance Fund, 134 Idaho 130, in 16 And under that set of circumstances,
17 which the court, Supreme Court, uniformly stated: 17 all four of the items cited by Petra as excuses,
18 "It has been long recognized that the general rule 18 custom and trade, which is, by the way, a legal
19 is that eqUitable estoppel may not be invoked 19 opinion by Mr. Bauer and not one that is subject
20 against a government or public agency functioning 20 to the court's deference, some kind of notice
21 in the governmental capacity." 21 under section 8.1 which specifically says, it
22 There's absolutely no doubt, none, that 22 doesn't define claim as just a claim for money
23 the provision of notice under 5219 and the Idaho 23 damages. It says, "or other matter in question
24 Tort Claims Act to - not the city attorney, not 24 arising out of or related to this agreement." And
25 me, not anybody except the city clerk who is 25 then it says not "and," but it says, "or the. . .
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1 breach hereof." 1 provision anywhere and no case law cited by Petra
2 Under that set of circumstances and the 2 anywhere, nor any facts submitted in this case
3 contractual definition of claim, was this a matter 3 that one could conclude that the city was acting
4 in question? Well, it's a matter in question if 4 in some kind of wrongful or deceitful way and
5 prior to providing any additional service the 5 didn't act at all. The bottom line is, it's not a
6 construction manager shall notify of the proposed 6 notice requirement on behalf of the city.
7 change. And under section 8.1, which I'll point 7 It's a notice requirement on behalf of
8 out to the court, it isn't 180 days, Judge. It's 8 the claimant. And whether the claimant complies
9 the 21. 9 or not, the case law is very clear in our state,
10 THE COURT: Well, let me ask you this. 10 is that it's absolutely jUrisdictional in order
11 Given the provision in the contract that requires 11 for that determination to be made.
12 any dispute over any claim to be submitted for 12 And I'll quote specifically, Judge,
13 discussion -- right? - it seems to me that that 13 from the case of Udell. It says, ''The
14 might allow the city to continue with the 14 jurisdictional significance of the prerequisite
15 discussion of this claim and this dispute for a 15 notice of the Idaho Tort Claims Act."
16 lengthy period of time, perhaps for 181 days, and 16 It doesn't allow for anything other
17 then say, "Discussion is over, we're not paying." 17 than notice by the claimant. And therefore,
18 And then come back and say, "Sorry. 18 assuming that we had all of those other facts that
19 You didn't comply with the Tort Claim Act. You 19 you suggested, Judge, there might be some case law
20 can't sue us either." 20 somewhere that says a wrongful inducement not to
21 MR. TROUT: There's no provision in the 21 file the notice of claim might be appropriate.
22 statute that talks about, quote/unquote, wrongful 22 Well, we don't have that case here, and
23 inducement by the city. There's no provision in 23 we don't have that case law here. What we have is
24 the case law that talks about some kind of 24 a flat failure to comply, and it's got to be based
25 wrongful inducement by any city. There's no 25 on one of two things: It's got to be based on
28 29
1 January 15 of 2007 or it's got to be based upon 1 is a 2002 decision of the Supreme Court.
2 the date they started providing the additional 2 And what is important about the Kersey
3 services and the notice was required to the owner 3 case is, claims like contract claims that might be
4 then. 4 illegal or claims that fail under the Tort Claims
5 One last item. 5 Act can be raised at any time, and in fact, "The
6 THE COURT: Go ahead, and then I'll have one 6 court has a duty to raise the issue of illegality
7 question. 7 sua sponte."
8 MR. TROUT: The last item is this. It 8 And so for Petra to argue that there's
9 addresses the point that was being made about the 9 any kind of waiver, that there's any kind of,
10 passage of time. And I'll give you two pieces, 10 quote/unquote, equitable right that is not being
11 Judge. The first is, the Udell case specifically 11 adjusted here does not resolve the question of
12 deals with the passage of time: "If the state is 12 illegality.
13 immune from liability because of a failure of the 13 THE COURT: And the question I had for you,
14 claimant to comply with the notice requirements of 14 Mr. Trout, was, I usually see the defense of
15 the Tort Claims Act, the immunity may be raised at 15 failure to comply with the Tort Claim Act, the
16 anytime." 16 notice requirement of the Tort Claim Act, in a
17 No question about that. That's a 17 pure tort setting. And here it appears that the
18 specific finding. 18 allegation here is sounding in breach of contract
19 THE COURT: Because it is jurisdictional. 19 as opposed to tort.
20 MR. TROUT: That's because it's 20 And you look at the language of the
21 jurisdictional. And secondarily, I would ask the 21 Tort Claim Act itself which talks about, hey, any
22 court to tum its attention, because I thought 22 claim, we're not talking just about tort claims.
23 Petra might raise this issue to a case called 23.. We're talking about breach of contract, failure to
24 Trees, just like the ones that stand with leaves, 24 pay a bill is, even though that's a contract-based
25 versus Kersey, which is at 56 P.2d Third 765. It 25 cause action, it doesn't make any difference. Any. . .
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1 demand for money that you claim that you're owed 1 Those cases in which they directly
2 has to comply with the Tort Claim Act. 2 address the question of whether all means all have
3 MR. TROUT: That's correct. And the other 3 uniformly said it does in fact all means all.
4 jurisdictions that have looked at that issue or 4 Whether contract-based, tort-based, equitable, or
5 are uniformly of the same notion, and in fact 5 otherwise, the statute has the fundamental purpose
6 we've cited three different cases to the court: 6 as stated in Pounds, you must give the notice once
7 City of Racine versus Waste Facility Siting Board, 7 you're aware of any fact that gives rise to the
8 a Wisconsin decision. "Notice of claim is a 8 claim.
9 necessary prerequisite to all actions, all 9 THE COURT: And finally, with respect to
10 actions, brought against the entity as listed in 10 Mr. Walker's citation to the Oregon case law which
11 the statute, including governmental subdivision, 11 he contends is persuasive and the State of Idaho
12 whether tort or nontort, whether brought as an 12 would likely follow the same reasoning, are you
13 initial claim, counterclaim, or a cross claim." 13 prepared to address that with respect to these
14 Nassau County versus Wolfo. The fact 14 mandatory counterclaims?
15 that it was the county which first initiated this 15 MR. TROUT: The Oregon case and the Oregon
16 litigation does not relieve the defendant from 16 case law takes deference to the federal statute.
17 complying with the notice of claim provisions 17 THE COURT: Where Idaho does not.
18 where the defendant seeks affirmative relief by 18 MR. TROUT: And Idaho does not. The Knudsen
19 way of a counterclaim. 19 decision specifically says Idaho won't give
20 Department of Transportation versus 20 deference to the federal statute for the reason
21 PSC Resources. "Joining those other jurisdictions 21 that the Idaho legislature is presumed to know of
22 which have barred the assertion of counterclaims 22 which it speaks, makes the law which it intends.
23 where the defendant has not previously complied 23 THE COURT: Okay. Thank you. Appreciate
24 with a notice of claim provision of municipal 24 it.
25 ordinances." 25 Mr. Walker, I wanted to give you
32 33
1 another opportunity to respond, because Mr. Trout 1 And the reason for that, Your Honor, is
2 has been kind enough to put on the big screen here 2 that this was a complex project where literally
3 in the courtroom page 16 of the contract and the 3 many, many decisions, maybe as many 50 or 100
4 part that he has highlighted which reads: "Prior 4 decisions were made on a daily basis, including
5 to providing any additional services, the 5 changes in Petra's responsibility as a
6 construction manager, Petra in this case, shall 6 construction manager.
7 notify the owner or the city of the proposed 7 So specifically, because it would have
8 change in services and receive owner's approval 8 been impossible to build the building, if we had
9 for the change." 9 to give written notice every time there was going
10 How would you respond to that? Failure 10 to be some additional service, the project would
11 of condition precedent. 11 have never been built.
12 MR. WALKER: Contrary to Mr. Trout's 12 Secondly, with regard to either a
13 representation, there are affidavit testimony that 13 change order is a claim or it's not. The city
14 we have submitted in support of our various 14 can't have it both ways. Well, regardless of what
15 motions which indicate that the notice was 15 date we use, if you use July 30, 2007 as the date
16 provided to the city prior to rendering any 16 when Petra should have - we don't agree with
17 additional services. The court can review those 17 that but should have become aware - Petra filed
18 affidavits. And so the condition precedent was 18 its official notice on November 5, 2007, which is
19 met. 19 within 180 days of July 30, '07.
20 And in addition, it's important to 20 And in addition, if November 5, 2007 is
21 point out and we point this out in our briefing is 21 the operative date, Petra filed its change order
22 that paragraph 7 does not include the requirement 22 number 2 on April 8, 2008, which is five months
23 that the notice be in writing, and that was 23 down the road, less than 180 days, Your Honor.
24 intentional, and the argument is in our briefing 24 So irrespective of what the city's
25 with regard to that. 25 position is with regard to the start date, we.
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1 think that it's clear that the start date is 1 and all of the communications from and after
2 February 24. And our argument with respect to the 2 March 16, 2009 were sent through Mr. Trout.
3 definition of claim is not a waiver argument 3 With regard to the wrongful act as
4 It's a definitional argument. The claim is 4 defined in the statute, our position, and we've
5 defined in the construction management agreement. 5 briefed this, Your Honor, is that the city
6 It's defined in the custom and practice of the 6 breached the construction management agreement
7 industry. It is defined in the statute which is 7 when it d'enied change order number 2, in which it
8 important, and it is defined by the party's course 8 didn't deny part of it. It just says, "We're not
9 of dealing. 9 going to pay you, irrespective of the additional
10 With regard to providing service to the 10 services that you have rendered."
11 city clerk, the court will review the cases that 11 Thank you, Your Honor.
12 we cited in our brief. For example, the Cox 12 THE COURT: Thank you.
13 versus Sandpoint, the notice was substantively met 13 MR. WALKER: Do you want to hear on these
14 by letters to the city, just addressed to the 14 other two motions in limine that Petra has filed?
15 city, and billings to the city. 15 THE COURT: Hang on just a second.
16 And in this case, it's peculiar because 16 Mr. Trout?
17 my folks, the Petra representatives, in particular 17 MR. TROUT: Well, one last point.
18 Gene Bennett, and I believe this is in one of his 18 THE COURT: And I'm going to give you the
19 affidavits, attempted to contact and discuss this 19 final word, because I think it's fair enough,
20 matter with Keith Watts after Mr. Trout was 20 Mr. Trout, that it's your motion, and I think it's
21 engaged. And I received an email from Mr. Trout 21 only fair that the person who brings the motion
22 instructing that all communications should go 22 gets the final word.
23 through Mr. Trout and not directly to the city. 23 I asked Mr. Walker to address something
24 And so we followed that rule which was 24 that I thought was appropriate to address, so I
25 reasonable, I suppose, under the circumstances, 25 want to give you the final word. If you have
36 37
1 rebuttal with respect to that last argument that 1 MR. WALKER: Yes, Your Honor.
2 Mr. Walker made. 2 THE COURT: - that you made. To whom was
3 MR. TROUT: I do. I've now heard it not 3 that directed precisely?
4 less than four times in the hearings in this case, 4 MR. WALKER: William Nary, the city
5 and I think it's time we put to bed what the real 5 attorney. At the time I knew that the city was
6 answer to the question is. I keep hearing that 6 represented by the city attorney. And under the
7 it's not a waiver argument, but in fact it has to 7 professional code of professional responsibility,
8 act as a waiver. Otherwise, there can't be 8 I sent a letter to the city attorney, and we've
9 compliance because the notice was never served on 9 cited that in our brief, Your Honor.
10 the city clerk as required by law. 10 THE COURT: Thank you.
11 And specifically section 10.17 says: 11 Here is my ruling on this motion to
12 ''This is the entire agreement between the parties 12 dismiss the Petra counterclaims against the City
13 with respect to the matters covered herein, 13 of Meridian, based on the contention that the
14 supersedes all prior written and oral. Any 14 claimant Petra failed to comply with the notice
15 waivers hereunder must be in writing." 15 requirement of the Idaho Tort Claim Act.
16 All of this discussion about affidavits 16 I'm going to deny the motion based on
17 saying, "We changed this, we changed that, we 17 this analysis. The cause of action didn't accrue
18 changed our duties under the contract," none are 18 fully until February 24, 2009 when the claim was
19 in writing, and there's no waiver of the Idaho 19 denied. That is when Petra was reasonably put on
20 Tort Claims Act and its requirements in writing. 20 notice that it had a claim.
21 Thank you, Judge. 21 Although the act specifies that notice
22 THE COURT: Thank you. Hang on just a 22 under the Tort Claim Act has to be given to the
23 second. 23 secretary or the clerk of the agency involved in
24 I have a question, Mr. Walker. The 24 this case, the entity, the city, was represented '-!to,<
25 March 16, 2009 demand - 25 by counsel, and notice was given to the city
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I find that the provisions of the
Tort Oaim Act do cover all of the counterclaims,
including the contract claims. Notice was
complied with on March 16, 2009. Therefore, the
motion to dismiss on the grounds stated is denied.
And at this point, I'm ready to hear
the arguments on the two motions in limine, two
motions filed by each side.
MR. WALKER: I don't think the city has
filed any motions in limine.
MR. TROUT: Yes, we did.
THE COURT: Yeah. The city -
MR. WALKER: We didn't get them if they were
filed.
THE COURT: The Lemley affidavit, right?
MR. WALKER: I thought those were motions to
strike that the court has already ruled on.
MR. TROUT: No. They were motions in limine
with respect to--
THE COURT: I'm going to hear those as well.
Particularly the Bennett, Coughlin, and Frank
affidavits were submitted in connection with the
motion for summary judgment that I ruled upon.
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1 MR. WALKER: Okay, Your Honor. Thank you.
2 I'll go ahead and start with the motion in limine
3 to exclude evidence of the city's damages.
4 As the court knows from our prior
5 argument to date, the city filed its complaint on
6 April 16, 2009. And in its compliant, it seeks
7 damages for Petra's breach of contract.
8 Now we're just 6S days before trial, 17
9 months after the complaint was filed, and Meridian
10 has not disclosed the critical factual information
11 regarding its damages that Petra needs to defend
12 against those claims.
13 And this is despite Petra's expansive
14 discovery efforts, which included taking the
15 depositions of Mayor Tammy de Weerd, the counsel
16 president Charlie Roundtree, the city council
17 liaison Keith Bird, Keith Watts, the city's
18 authorized representative under the construction
19 management agreement and the city's purchasing
20 agent. Your Honor, we also deposed three of the
21 city's experts: Steven Amento, Laura Knothe, and
22 Todd Weltner.
23 Now, importantly, the city has not
24 disclosed any experts who may testify regarding
25 damages, and none of the deponents that we took
39
1 Right?
2 MR. WALKER: Correct, Your Honor.
3 THE COURT: And since then - and they were
4 relied on for their - they were admitted by the
5 court and relied upon by the court based on the
6 fact that they were admissible lay opinions as
7 opposed to expert opinions.
8 Since that time, it appears to the
9 court that the Defendant/Counterclaim Petra has
10 identified those witnesses as experts and that you
11 did that for trial and that you did that timely.
12 My understanding of the second motion
13 in limine filed by Meridian now is that the city
14 seeks to exclude those three affidavits and one
15 other affidavit based on the -- well, based on
16 the - well, based on an additional argument.
17 So I do think that that's properly
18 before the court today, and I'm going to give
19 Mr. Trout an opportunity to argue in favor of his
20 motion in limine with respect to those three
21 witnesses, plus that fourth witness, plus Lemley's
22 affidavit. Okay?
23 MR. WALKER: That's fine, Your Honor.
24 THE COURT: But in the meantime, I'll hear
25 your argument on your two motions in limine.
41
1 depositions of identify the city's damages
2 theories or amounts.
3 And as the court knows, in order to
4 defend against any damage claim, the defendant and
5 in this case Petra needs to know first each
6 element of alleged damage; second, the amount of
7 the alleged damage arising with respect to each
8 such element; third, the method of calculating the
9 amount of the alleged damage with respect to each
10 element; fourth, the assumptions underlying the
11 calculation of the amount of the alleged damage
12 arising with respect to each element; and fifth
13 and importantly, the cause or the cause of the
14 alleged damage.
15 Now, the city's opposition brief
16 states, and I quote: "Petra simply cannot in
17 good-faith assert that it did not receive the
18 disclosure of Meridian's evidence of damages."
19 However, consistent with the strategy so far
20 during discovery, the city's responsive brief
21 doesn't cite a single reference to the record
22 where either the court or Petra can find the
23 theories, the amounts, how the amounts of damage
24 were calculated.
25 And the reason for that, Your Honor, is
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1 that there is no evidence in the record. 1 claims. And the city's response was: 'The body
2 mE COURT: Well, precisely what were their 2 of law comprising contract law as applicable to
3 responses to those questions when you made 3 the facts and the law of torts, applicable to the
4 requests for admission or - well, I suppose when 4 facts supports the claims and defenses made by
5 you made your interrogatory, when you asked your 5 Meridian in this matter. The body of law
6 question by way of interrogatory and you at some 6 comprising equitable principles supports the
7 point said, "How much do you claim we owe you and 7 claims of defenses of Meridian in this matter."
8 how did you calculate that, and what's your theory 8 mE COURT: So in short you're saying, you
9 here?" 9 were asking how much, and they were saying we
10 And your contention is that there was 10 don't know yet.
11 never a response that would allow you to know 11 MR. WALKER: And each and every one of their
12 enough about their claims, their claim or claims, 12 witnesses did not know. And specifically, the
13 that you could give to your expert to be ready to 13 three experts said that they had never been
14 refute that. 14 asked - excuse me, the two experts, Amento and
15 MR. WALKER: Let me give you the answers. 15 Knothe, said they had never been asked to make a
16 We asked them to identify their damage 16 damages calculation.
17 claim. The city responded in their response to 17 mE COURT: Now, this motion which you're
18 our interrogatory: "At present the findings to 18 couching in terms of a motion in limine is the
19 date indicate that Petra's conduct, both its 19 whole ball game as far as their claim is
20 actions and it's failures to act are the cause of 20 concerned. You would agree with that, wouldn't
21 substantial but yet to be quantified damages to 21 you?
22 the City of Meridian under the legal theories 22 MR. WALKER: Yes. On damages, correct.
23 expressed in the complaint." 23 mE COURT: In other words, if this court
24 We asked another interrogatory 24 grants your motion in limine and based upon your
25 regarding legal and factual bases for the city's 25 contention that Meridian failed to comply with
44 45
1 your reasonable discovery request by ever saying 1 mE COURT: Now, you concede that out of the
2 how much they wanted and specifically factually 2 12 experts, three of them complied.
3 that was based on, that they should be precluded 3 MR. WALKER: Essentially. Not completely
4 now from putting on any evidence that would 4 but essentially.
5 support any specific claim for damages. 5 mE COURT: But there's nine others that you
6 And without a specific claim for 6 want me to say --
7 damages, there's no way that you could be prepared 7 MR. WALKER: They're out. And because we
8 to meet that? 8 don't - we didn't have any information except on
9 MR. WALKER: That's correct, Your Honor, 9 July 28 we received by fax a list of 12 names.
10 because we would have to have expert testimony. 10 And recently they supplemented their discovery
11 The deadline for our disclosure of experts has 11 responses. However, the supplements did not meet
12 past. And in any event, we're just literally 60 12 the requirements of either Rule 26(b)(4) or
13 days before trial, and we don't know what we did 13 respond to our interrogatory with regard to expert
14 wrong or if we did anything wrong; what damage did 14 witness disclosures.
15 it cause and in what amount and how did they 15 And specifically I've cited in our
16 calculate it. We don't have the answers to any of 16 briefing our interrogatory dealing with the
17 those questions. 17 request of disclosure as to expert witnesses, and
18 Briefly then, Your Honor, I'll move on 18 it's very precise. It asks for some additional
19 to the experts, and this is again a question of 19 information in addition to 26(b)(4). And as we've
20 nondisclosure on the part of the City of Meridian. 20 cited in our briefing, the Idaho Supreme Court in
21 As the court knows, its scheduling 21 Schmechel versus Dille has held that Rule 26(e)
22 order required the city to disclose its experts on 22 unambiguously imposes a continuing duty to
23 or before July 28, 2010. It says the disclosure 2~ supplement responses to discovery with respect to
24 be made in compliance with Rule 26(b)(4), and the 24 ·.the substance and subject matter of the expert's
25 court is aware of the standards under 26 (b)(4). 25 testimony where initial responses have been. .
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1 rejected, modified, expanded, or otherwise altered 1 making the disclosure in an effort to secure the
2 in some state. 2 disclosure without court action."
3 And at this late date, Your Honor, it's 3 Petra wants to bypass the meet and
4 simply unreasonable to assume that we can properly 4 confer requirement entirely and ask the court to
5 prepare, number one, to take the deposition of 5 enter an order without having complied with
6 these nine experts and certainly to prepare cross 6 37(a)(2), and on that basis alone, Judge, you are
7 examination for trial. 7 free and in fact should deny the motion.
8 Thank you, Your Honor. 8 Secondarily, if I might, if I might
9 THE COURT: Thank you, counsel. 9 approach, Judge.
10 And I'll hear your opposition argument 10 THE COURT: All right.
11 to the two motions in limine filed by Petra, 11 MR. TROUT: I'm handing you what is a copy
12 Mr. Trout. 12 of the May 6 Petra Incorporated first request for
13 MR. TROUT: Thank you, Judge. 13 discovery. And I'm going to ask the court to
14 This is nothing more than a disguised 14 direct its attention to the instructions submitted
15 effort on Petra to fail to comply with the Idaho 15 by Petra with respect to that request, and that
16 Idaho Rules of Civil Procedure. Judge, you're 16 is, "Including supplementing answers and responses
17 aware that any requests under Rule 37(a) has to be 17 from time to time but not later than 30 days after
18 met with a certification by counsel to meet and 18 receipt of the additional information or documents
19 confer. 19 and in no event later than 45 days before trial." I,
20 There's no affidavit. There's no 20 Petra's motion today is premature, and
21 document. There's no letter. There's no effort 21 I'll represent to the court that each of the
22 with respect to meet and confer as required under 22 parties that we have listed, including the
23 37(a)(2): "The motion must include a 23 affidavits, were all supplemented within 30 days
~
24 certification that the movant has in good-faith 24 of our obtaining the information. ;
25 conferred or attempted to confer with a party not 25 And finally I'll conclude. To say that
48 49
1 Petra is not prepared to depose these people is 1 calculation.
2 unequivocally wrong. If I might approach? 2 THE COURT: December 1. 65? Okay.
3 This is a deposition schedule, which 3 MR. WALKER: 65.
4 I'm handing to the court, copy to counsel, in 4 MR. TROUT: Correct. So according to the
5 which every single one of these people have been 5 request made by Petra, the requests made in this
6 discussed, and we have agreed to dates for 6 motion is, A, premature; and B, barred by failure
7 deposition for every single one of these 7 to provide a certification to the court as
8 individuals, including Mr. Geiss, Mr. Cotton, 8 required under Rule 37.
9 Mr. Neidigh, Mr. Wetherholt, Mr. Anderson. A 9 One last item, Judge. I won't stand
10 continued deposition of Laura Knothe who has been 10 here and tell you that I have every single
11 deposed once but whose deposition wasn't 11 citation to every piece of the transcript. But in
12 completed. Mike Simmonds, Tim Petsche, 12 the depositions of Mr. Baird, Mr. Watts,
13 Todd Weltner, which is a continuation of his 13 Mr. Amento, Ms. Knothe, and Mr. Weltner, and the
14 deposition which was taken once but not completed. 14 affidavits that were submitted in opposition to
15 Steve Amento whose deposition has been taken but 15 Petra's motion for summary judgment, all of the
16 not yet completed. Ted Baird whose deposition has 16 foundational bases for the city's claim of damages
17 been taken but not yet completed. 17 have been stated.
18 And so every one of the people that 18 THE COURT: Let me ask you this question,
19 we've identified is currently subject to a 19 and this is something that I intended to ask when
20 discovery date and deposition agreed to between 20 we got to this point in the arguments today.
21 counsel with respect to the information that they 21 If I were to ask you today, Mr. Trout,
22 have in this matter. 22 if you could tell the court today - and I'm not
23 THE COURT: How many days before trial are 23 asking if ypu can say what the city would settle
24 we today? 24 for or something like that. But do you have a
25 MR. TROUT: Judge, I haven't done the 25 precise figure on how much money you claim that. . .
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1 the city is entitled to? 1 September 15. And Exhibit 0 to that affidavit is
2 MR. moUT: I have one precise figure, and I 2 a letter that I wrote to Mr. Trout, a detailed
3 have some estimates. The one precise figure is 3 letter pointing out the deficient answers. It is
4 with respect to Petra's failure to collect 4 dated June 12, 2009, more than a year ago.
5 liquidated damages, and it approximates 5 The response I received to that was on
6 $12 million. 6 June 16, 2009 from Mr. Trout's assistant,
7 And there are additional damages being 7 Kevin Kluckhorn. And Kevin writes: ''Tom, Kim
8 calculated as we sit here in order to comply with 8 forwarded your June 12, 2009 letter to me
9 the discovery request and the deadlines set. I 9 regarding the discovery responses. We are
10 will tell you that we have had continuing 10 currently preparing for a trial set to begin on
11 discussions about the 3O(b)(6) deponent that Petra 11 Monday, June 22, 2009, and lasts five to ten days.
12 has requested of us for a damages calculation, and 12 "We will be unavailable to meet and
13 we're going to name at least two individuals as 13 confer by that deadline you requested, and we will
14 the 3O(b)(6) representatives to be deposed. 14 respond just as soon as you're able to meet after
15 They're included in this list of deponents. 15 that trial."
16 And so that discovery is underway as 16 Never heard another word from them.
17 well, in compliance with the timeframes set forth 17 But as we argue in our brief, our motion in limine
18 in Petra's discovery response. 18 is not a motion to compel.
19 THE COURT: All right. I guess that's all. 19 THE COURT: Right, and I understand that.
20 MR. moUT: Thank you, sir. 20 MR. WALKER: And with regard to the depo
21 THE COURT: Go ahead, counsel. 21 notices, the court's scheduling order says that
22 MR. WALKER: Thank you, Your Honor. With 22 all depositions shall be noticed up before
23 regard to the no effort to meet and confer, I 23 September 29. So out of - as a protective
24 filed an affidavit in opposition to the motion to 24 measure, we went ahead and obtained available
25 dismiss under the Tort Claims Act. It's dated 25 dates so we could take the depositions of these
52 53
1 other nine experts. 1 discovery request 45 days before trial, and others
2 But right now we have to go into those 2 won't be disclosed by then.
3 depositions essentially blind. We're not sure 3 To the extent that any of these named
4 what they're going to testify about. However, if 4 experts fail to have their opinions and the basis
5 they had responded to our interrogatory number 16 5 of their opinions, and so forth, by 45 days before
6 and had complied with Rule 26(b)(4), we would be 6 trial, they'll be excluded. But I'm going to give
7 able to prepare to take those depositions. 7 Meridian until 45 days before trial to comply with
8 Mr. Trout also mentioned that on this 8 the discovery request, which does contain the
9 list, that there are damages experts. I don't see 9 demand to have these opinions disclosed in any
10 them, Your Honor, but I certainly would be 10 event no later than 45 days before trial.
11 interested to know who they are. Thank you. 11 There is no requirement on a motion in
12 THE COURT: All right. Let me tell you what 12 limine to exclude evidence to show that one of the
13 I'm going to do on these two motions in limine 13 parties brought a motion to compel anyway. And in
14 filed by Petra. 14 any event, this isn't a motion to compel. And the
15 The first request for discovery that 15 meet and confer provision of Rule 37 of the Idaho
16 was served by Petra on Meridian on or about I 16 Rules of Civil Procedure does not apply otherwise
17 believe May 7, 2009, actually dated May 6, 2009, 17 in motions to compel.
18 requests these answers in any event no later than 18 On the other hand, I will order the
19 45 days before trial. 19 parties to meet and confer about two issues. One,
20 I'm not going to grant the motion to 20 and most importantly, the testimony that has been
21 exclude testimony by the nine experts until and 21 sought or rather the answers to interrogatories,
22 unless 45 days before 'trial the expert opinions 22 and so forth, that have been aimed at obtaining
23 are not received. It could be that perhaps the 23 information from the City of Meridian to support
24 26(b)(4) diselosures for one or two of the 24 their claim for damages, and to dCfthat within
25 witnesses will be served in response to this 25 absolutely no later than 30 days before trial, to. . .
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1 meet and confer about that. 1 for hearing today, Mr. Walker, I'm going to direct
2 Now, I could order I suppose mediation. 2 you to prepare an order consistent with the
3 But under the circumstances of the case, I'm not 3 court's pronouncements from the bench today with
4 going to do that right now. I can't remember if 4 respect to the motion to dismiss. Petra prevailed
5 the parties have mediated this or not. 5 on that issue.
6 MR. TROUT: We did. 6 And, Mr. Trout, with respect to this --
7 mE COURT: Okay. Secondly - and I'm not 7 your opposition to Petra's motions in limine, you
8 going to grant the motion. I'm going to deny the 8 prevailed on both of those motions in limine, so
9 motion in limine that will preclude the City of 9 you prepare an order for the court's signature.
10 Meridian from putting on any evidence of damages 10 And keep these quite cryptic, folks. I don't
11 now, and I think that's pretty obvious from my 11 think I need to do findings of fact and
12 ruling on the other motion in limine, because I do 12 conclusions of law, and I don't want to have a
13 think it's premature. 13 fight about the - I think that the important part
14 I think by all rights and based on the 14 of these rulings is the bottom line ruling
15 express language of the interrogatories, the first 15 themselves, the denial of the motions on both
16 set of interrogatories that the City of Meridian 16 sides rather than trying to incorporate into the
17 should have up to 45 days before trial, and we can 17 court's rulings anything that I didn't
18 revisit the issue if there are named experts who 18 specifically mention here on the bench today.
19 have not yet complied with their 26(b)(4) opinions 19 The final thing that we have to do
20 after that date, after 45 days before trial. And 20 today is address the motions in limine filed by
21 I think that's it on that issue. 21 you, Mr. Trout. You had two things?
22 Now, Mr. -- we have one more thing to 22 MR. TROUT: I do.
23 argue today, one more set of motions in limine. 23 mE COURT: The Lemley affidavit, is that
24 But first I want to make it clear, as I've made my 24 right?
25 rulings on two of the three matters that are set 25 MR. TROUT: Yes, Your Honor.
56 57
1 mE COURT: And then the three other 1 And now on September 15, I believe, of
2 fellows. 2 2010, they have been designated as expert
3 MR. TROUT: I don't know if this will come 3 witnesses, and as such, with those depositions
4 up or not, Judge, but hopefully it will. Let me 4 concluded, we're now precluded from continuing
5 direct the court's attention first to the issue of 5 taking their depositions unless we're allowed
6 Mr. Bennett and Mr. Coughlin and Mr. Frank. 6 leave of the court to redepose them now with
7 This document that I've placed up on 7 respect to some expert opinion that is yet to be
8 the screen, for purposes of the record, Judge, is 8 disclosed. They've simply been disclosed as
9 the memorandum in opposition to plaintiff's motion 9 experts.
10 to strike the affidavits of Bennett, Coughlin, 10 And it's on that basis that we think
11 Frank, and Lemley that was filed by Petra. 11 we're prejudiced, and we ask the court to exclude
12 The representation made to the court 12 them as expert witnesses in this matter.
13 was, with regard to Bennett, Frank, and Coughlin, 13 Now, with respect to Mr. Lemley, and
14 that are not designated as experts and were all 14 I'll switch to the next motion because this is the
15 disclosed as fact experts in Petra's discovery 15 one - and I apologize for this little glitch -
16 responses August 21, 2009. They have not been 16 the basis for excluding Mr. Lemley as an expert is
17 retained as experts. 17 that he is not acting as the expert.
18 And the fundamental problem we have is, 18 mE COURT: Right. He consulted with these
19 pursuant to the court's order, as you'll recall 19 other folks, and he is just restating the opinions
20 back in June, we asked for the opportunity to 20 that these other individuals have expressed to
21 conclude the depositions of Mr. Bennett and 21 him.
22 Mr. Coughlin in response to the motion for summary 22 MR. TROUT: More importantly, he is not
23 judgment. We did q>nclude those depositions based 23 acting as the expert. This is an excerpt from
24 upon our understandiAg they were fact witnesses 24 page 2 of 12 of the Lemley international report/
25 and they were not expert witnesses. 25 and I'm going to direct the court's attention to.
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1 the very last paragraph. It's the one that is the 1 you're going to argue. So I just wanted to say
2 crux of the supposed opinion, and it doesn't say, 2 that for the record.
3 "TItis is my opinion." 3 MR. WALKER: Understood, Judge. Thank you.
4 This says, In Lemley, Us, Lemley 4 THE COURT: Thank you.
5 International's opinion, Petra exercised the care, 5 Mr. Walker, rn hear your opposition
6 skill, and judgment, et cetera. 6 to Mr. Trout's motions in limine.
7 So our basis for the exclusion of 7 MR. WALKER: Thank you, Your Honor. Well,
8 Mr. Lemley is, A, he is not a licensed 8 curiously Mr. Trout put up the report that was
9 construction manager; B, this isn't his opinion. 9 prepared by Mr. Lemley and Mr. Bauer to disclose
10 It's the opinion of an entity, and under Rule 702, 10 experts as well as the staff at Lemley
11 experts are required to be witnesses. An entity 11 International. What he didn't put up was
12 cannot be a witness, and as such, Judge, 12 Jack Lemley's affidavit which clearly states that
13 Mr. Lemley is, A, not qualified; B, relying on 13 it's his opinion to a reasonable degree of
14 others; and C, not stating a personal opinion but 14 professional certainty that Petra's work complied
15 stating an opinion of an entity which cannot be 15 with the applicable standard of care and that the
16 qualified as an expert witness under Rule 702. 16 court has that affidavit that has been in the
17 THE COURT: Thank you. 17 record since way last spring.
18 And, Mr. Trout, I just want to make it 18 So that Mr. Lemley, irrespective of
19 clear for' the record, a moment ago when I made a 19 what the report says, did find or did reach an
20 statement regarding my understanding of the 20 independent judgment that Petra's work conformed
21 reasons underlying your motion to exclude 21 to the applicable standard of care as well as the
22 Jack Lemley as an expert, that was the court not 22 other things that he states in his affidavit.
23 offering an opinion or making a finding of fact, 23 With regard to Bennett, Coughlin, and
24 it was just me saying this to let you know that 24 Frank, the court knows and has already said, we
25 this is how far that - what I anticipate that 25 didn't disclose them until December 15. And
60 61
1 primarily they're rebuttal experts. 1 which were the interviews that he conducted, he
2 And with regard to the content of their 2 and another gentleman conducted with other
3 opinions, those are fully set forth in the 3 individuals who were familiar with the facts and
4 disclosure that conforms to the requirements of 4 circumstances of the case, and that those were the
5 Rule 24(b)(6) - or excuse me, 26(b)(4). 5 types of sources of information that experts in
6 And so we think that for purposes of 6 this field rely upon to form expert opinions.
7 trial, these gentlemen who have extensive decades 7 So I'm going to deny the motion with
8 long experience in the construction industry can 8 respect to Jack Lemley as an expert, and I'm going
9 give an opinion with respect to whether or not 9 to deny the motion with respect to the other three
10 Petra confonned its work to the standard of care. 10 individuals, Coughlin --
11 Thank you, Your Honor. 11 MR. TROUT: If I might assist, Judge,
12 THE COURT: Thank you. 12 Bennett and Frank.
13 MR. TROUT: Nothing further, Judge. 13 THE COURT: Thank you, Coughlin, Bennett,
14 THE COURT: All right. I'm going to deny 14 and Frank. These individuals were disclosed as
15 both of these motions for this reason. 15 lay witnesses, fact witnesses, as opposed to
16 I believe that the Lemley affidavit and 16 expert witnesses, until the day before the
17 opinion is purported to be the opinion of 17 expiration of the deadline for disclosure of
18 Jack Lemley, who is a named expert in the case and 18 expert witnesses. On the day before the deadline
19 he was disclosed timely. 19 for disclosure of expert witnesses, they were
20 And although it wasn't argued, this 20 designated as expert witnesses.
21 wasn't the precise basis of the argument at oral 21 To the extent that this may
22 argument today, my understanding was that when we 22 prejudice - the fact that they weren't named as
23 had our last hearing last week, well, today I 23 expert witnesses at the time, as I understand it
24 anticipated that the argument would focus on~ 24 that Meridian already took their depositions, I'm
25 basis for Jack Lemley's affidavit which was the -- 25 going to grant Meridian the opportunity if they
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1 wish to take the depositions of those three 1
2 individuals to clear up any matters involving 2
3 their expertise. 3
4 I wouldn't anticipate those would be 4
5 lengthy - well, I won't say. I don't know how 5
6 long those could take. But anyway, if Meridian 6
7 believes that there is a need to retake the 7
8 depositions of any or all of those three now 8
99 expert witnesses, they may do so, but in any event
10
10 no later than 45 days before trial.
11
11 MR. TROUT: Thank you, Judge. 12
12 THE COURT: And, Mr. Walker, you prepare the 13
13 order with respect to those two motions in limine. 14
14 MR. WALKER: Yes, Your Honor. 15
15 THE COURT: Folks, do we have something else 16
16 teed up next week? 17
17 MR. WALKER: On Monday, Your Honor. 18
18 THE COURT: Good. It wouldn't be Monday 19
19 without a hearing on one of these matters, so I 20
20 appreciate that. Anything else, folks? 21
21 MR. WALKER: That's it, sir. 22
22 THE COURT: Thank you. The court will be in
23 recess until 4 p.m. 23
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heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
my hand October 4, 2010.
Dianne E. Cromwell, Official Court Reporter
CSRNo.21
Tucker & Associates, Realtime Reporters, Boise, Idaho, 208-345-3704, www.etucker.net006870
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PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
Case No. CV OC 0907257
AMENDED NOTICE OF TAKING OF
THE AUDIO-VIDEO DEPOSITION OF
THE CITY OF MERIDIAN, DUCES
TECUM, PURSUANT TO I.R.C.P.
30(b)(4) AND 30(b)(6) - DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT, CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEYS OF RECORD
YOU ARE HEREBY NOTIFIED that DefendantiCounterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(b)(6) - DAMAGES Page I
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oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Steven J. Amento ("Amento"), the person designated by the City of Meridian ("Meridian" or
"City") as the most knowledgeable regarding the damages that the City has allegedly suffered as
claimed in paragraph 22 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 20, 24, 38, 48, 53, and 55 of the City's proposed First Amended Complaint.
According to the City's designation, Amento is the person most knowledgeable regarding: (I)
each element of damage, (2) the amount of damage arising with respect to each element, (3) the
method of calculating the amount of damage arising with respect to each element, (4) the
assumptions underlying the calculation of the amount of damage arising with respect to each
element, and (5) the cause or causes of the damage arising with respect to each element. Further,
according to the City, Amento is the most knowledgeable person regarding the unjust enrichment
claim set forth in paragraph 29 of the City's proposed First Amended Complaint, including (1)
each element of unjust enrichment, (2) the amount of unjust enrichment arising with respect to
each element, (3) the method of calculating the amount of unjust enrichment arising with respect
to each element, (4) the assumptions underlying the calculation of the amount of unjust
enrichment arising with respect to each element, and (5) the cause or causes of the unjust
enrichment arising with respect to each element. The primary objective of the Rule 30(b)(6)
deposition is to inquire ofAmento who may testify regarding the foregoing matters at trial.
The deposition will be taken on Thursday, November 4,2010 beginning at the hour of
9:00 a.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed.
AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSITION OF THE CITY OF MERIDIAN,
DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 30(bX6) - DAMAGES Page 2
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The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires Amento to produce and make available for inspection and copying at the deposition all
documents supporting the City of Meridian's claims ofdamages and unjust enrichment.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
ofCivil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 20th day ofOctober, 2010, a true and correct copy of the
within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served upon:
Kim J. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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P. O. Box 9518
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Direct Phone: (208) 639-5607
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PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
Case No. CV OC 0907257
SECOND AMENDED NOTICE OF
TAKING OF THE AUDIO-VIDEO
DEPOSITION OF THE CITY OF
MERIDIAN, DUCES TECUM,
PURSUANT TO loR.CoPo 30(b)(4) AND
30(b)(6) - CLAIMS OTHER THAN
DAMAGES
TO: PLAINTIFF/COUNTER-DEFENDANT,CITY OF MERIDIAN, BY AND
THROUGH ITS ATTORNEYS OF RECORD --E!!!X!l!HII!!!I!lBI!!T~~
I 5
SECOND AMENDED NOTICE OF TAKING OF THE AUDIO-VIDEO DEPOSmON OF THE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.R.C.P. 3O(bX4) AND 30(bX6) - CLAIMS OTHER THAN
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YOU ARE HEREBY NOTIFIED that Defendant/Counterclaimant, Petra Incorporated
("Petra"), by and through its counsel of record, Thomas G. Walker, will take the testimony, upon
oral examination pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules of Civil Procedure,
of Theodore W. Baird, Jr. ("Baird"), the person designated by the City of Meridian ("Meridian"
or "City") as the most knowledgeable regarding the allegations by the City set forth in
paragraphs 4 through 21 of the City's Complaint filed on April 16, 2009, and as claimed in
paragraphs 4 through 19, 23, 26 through 28,31 through 37,40 through 47,50 through 52, and 55
of the City's proposed First Amended Complaint. According to the City's designation, Baird is
the person most knowledgeable regarding: (1) the facts the City claims support Petra's alleged
breach of contract, (2) the facts the City claims support Petra's alleged breach of the covenant of
good faith and fair dealing, (3) the facts the City claims support Petra's alleged unjust
enrichment, (4) the facts the City claims support Petra's alleged fraud and fraud in the
inducement, (5) the facts the City claims support Petra's alleged constructive fraud, (6) the facts
the City claims support Petra's alleged gross negligence, and (7) the facts the City claims supp~rt
Petra's alleged oppressive, malicious, fraudulent or outrageous conduct.
The primary objective of the Rule 30(b)(6) deposition is to inquire of Baird who may
testify regarding the foregoing matters at trial.
The deposition will be taken on Wednesday, November 3,2010, beginning at the hour
of 12:00 p.m., at the offices of Cosho Humphrey, LLP, 800 Park Blvd., Suite 790, Boise, Idaho
83701, and continuing thereafter until completed.
SECOND AMENDED NOTICE OF TAKING OF THE AWIO-VIDEO DEPOSITION OF THE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.R.C.P. 30(bX4) AND 30(bX6) - CLAIMS OTHER UlAN
DAMAGES Page 2
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The deposition will be before a Notary Public and Court Reporter for the State of Idaho
who will simultaneously make a stenographic record and which will be recorded by audio-video
means, at which time and place you are notified to appear and take such part in said examination
as shall be deemed just and proper.
YOU ARE FURTHER NOTIFIED that, to the extent not previously produced, Petra
requires Baird to produce and make available for inspection and copying at the deposition all
documents supporting the City ofMeridian's claims described above.
This deposition will be taken pursuant to Rules 30(b)(4) and 30(b)(6) of the Idaho Rules
ofCivil Procedure for use in pre-trial litigation and at the trial of this matter. The attorney taking
the deposition or an employee of Cosho Humphrey, LLP may operate the audio-video
equipment.
DATED: October 21,2010.
n' SECOND AMENDED NOTICE OF TAKING OF lHE AUDIO-VIDEO DEPOSITION OF lHE CITY OF
MERIDIAN, DUCES TECUM, PURSUANT TO I.R.C.P. 30(b)(4) AND 3O(b)(6) - CLAIMS OlHER THAN
DAMAGES Page 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day of October, 2010, a true and correct copy of
the within and foregoing Notice of Taking Audio Video Deposition, Duces Tecum, was served
upon:
Kim J. Trout, Esq.
Daniel L. Glynn, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Amento 30(b) (6), Steven J. November 4, 2010 The Cit Meridian v. Petra, Inc., et al.
Page 2 Page 4
AUDIO-VIDEO 30(b)(6) DEPOSITION OF STEVEN 1. AMENTa 09:55:34 1 PROCEEDINGS I
09:55:34 2 Ii
BE IT REMEMBERED that the deposition of
I"STEVEN 1. AMENTa was taken by the Defendant! 09:56:03 3 MR. WALKEK We are on the record.
Counterc1aimant at the offtces ofCosho Humphrey, LLP, 09:56:07 4 This is the 30(bX6) deposition of the City
located at 800 Park Boulevard, Suite 790, Boise,
09: 56: 13 ofMeridian, the City having designated Steven 1.
Idaho, before Associated Reporting, Inc., by Janet
5
French, a Court Reporter and Notal)' Public in and for 09:56:17 6 Amento as the person most knowledgeable with respect
the County of Ada, State ofIdaho, on Thursday, the 09:56:19 7 to its damages claims.
3rd day of November, 2010, commencing at the hour of
9 .. 56 a.ffi. in the above-entitled matter 09:56:22 8 This deposition is being taken on behalf of
09:56:25 9 the defendant, Petra Incorporated, in Case No. CVOC
APPEARANCES:
09: 56: 29 10 09-7257, filed by the City ofMeridian in the District
For the Plaintiff/ TROUT JONES GLEDHILL FUHRMAN, P.A. 09:56:31 11 Court of the Fourth Judicial District for the State of
Coumerdefendant: By: Kim 1. Trout, Esq 09:56:34 12 Idaho in and for Ada County.
225 North 9th Street, Suite 820
09:56:36 13 This deposition is being taken on November
Post Office Box 1097
Boise, Idaho 83701 09:56:41 14 4th, 2010, commencing at approximately 9:55 a.m,
Telephone (208)331-1170 09:56:46 15 before Janet French ofAssociated Reporting, Inc.
Facsimile (208) 331-1529
ktrout@idalaw.com 09:56:48 16 The deposition is being taken at the offices
09:56:53 17 of Cosho Humphrey, LLP, at 800 Park Boulevard, Suite
For the Defendant! COSHO HUMPHREY, LLP 09:56:56 18 790, Boise, Idaho 83712.
Counterclaimant: By: Thomas G Walker, Esq
800 Park Blvd" Suite 790 09:56:59 19 I'm Thomas G. Walker of the Cosho Humphrey
Post Office Box 9518 09:57:03 20 firm, and I'm here representing Petra Incorporated,
Boise, Idaho 83707*9518
09:57:06 21 the defendant in this lawsuit. I'm also the operator
Telephone (208) 344-7811
Facsimile: (208) 338-3290 09:57:08 22 of the audio/visual eq uipment.
t\.Valker@wsholawcom 09:57:10 23 This deposition is being taken in accordance
Also present Tom Coughlin
09:57:16 24 with the Idaho Rules of Civil Procedure, and there are
09:57:16 25 no other stipulations that I'm aware of
Page 3 Page 5
INDEX 09:57:16 1 Do you agree, Mr. Trout?
09:57:18 2 MR. TROUT: There are no stipulations.
EXAMIN A TlON
09:57:21 3 MR. WALKER: Kim J. Trout is here representing
STEVEN 1. AMENTa PAGE 09:57:26 4 the City ofMeridian. Steven 1. Amento, the deponent,
By: Mr. Walker 5 09:57:30 5 is present, as well as Tom Coughlin, a consultant to
09:57:31 6 our firm
09:57:31 7 Would you please swear the witness, Janet.
EXHIBITS 09:57:31 8
09:57:31 9 STEVEN J AMENTa,
NO. PAGE
09:57:31 10 a witness having been first duly sworn to tell the
325. Summary ofMeridian City Hall and 5 09:57:31 11 truth, the whole truth, and nothing but the truth,
costs associated with damages
09:57:31 12 testified as follows:
CM] 14377-95 (19 pages)
09:57:31 13
326. Warranties (58 pages) 17 09:57:31 14 (Deposition Exhibit Nos. 325 & 328 marked.)
328. Amended Notice ofTaking of the Audio- 5 09:57:31 15
Video Deposition of the City of Meridian, 09:57:31 16 EXAMINATION
Duces Tecum (4 pages)
09:57:31 17 BY MR. WALKER:
329. Mr. Amento's working file: Damage cost 6 09:57:46 18 Q Thank you, Mr. Amento. I'm going to hand
summary, handwritten notes, Report from 09:57:58 19 you what we have marked as Exhibit No. 325 -- ah. Let
Neil Anderson, HVAC system notes, DuBois
water analysis, RoofInstallation 09:57:59 20 me -- I'm sorry. You can keep 325. I'm also going to
analysis, (74 pages) 09:58:03 21 give you 328, which is your notice of the 30(bX6)
330. Mr. Amento's working file: TMC's paperwork, 6 09:58:04 22 deposition for today.
various work orders and invoices, cold weather 09:58:05 23 Have you seen that document before?
labor reports (116 pages) 09:58:06 24 A Yes.
09:58:10 25 Q. Did you bring any documents in response to
" '" "
2 (Pages 2 to 5)
Associated Reporting Inc.
208.343.4004
Electronically signed by Janet French (101-258-315-6555) 5b5a6076-4fOd-4342-82ae-b6c704982121006880
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the duces tecum notice contained in the docwnent?
A. Yes.
Q. Okay. And could I see those docwnents,
please?
Tbank you.
MR. WALKER: Let's go off the record for a couple
of minutes.
(Off the record.)
MR. WALKER: Back on the record. Tbank yot!,
Mr. Amento, for providing us with these docwnents.
We are going to want to have the court
reporter copy those after the deposition is concluded
and mark them as an exhibit.
Is that satisfactory?
THE WITNESS: Sure.
MR. WALKER: Thank you
(Deposition Exhibit Nos. 229 & 230 marked.)
Q. (BY MR. WALKER) Now, if you'd take a look
at Exhibit No. 325, please.
Did you prepare Exhibit No. 325?
A. No.
Q. Do you know who did?
A. I believe it was prepared by Mr. Trout's
office.



























1 And item 1 is - indicates "Liquidated
2 Damages" as the issue, and lfit is performed by you,
3 an estimated cost 01'$1,650,000.
4 How was this claim developed by you?
5 A. The basis of the claim is provided in an
6 affidavit, which we discussed at my last deposition.
7 Q. Okay. And I recall from that affidavit that
8 you calculated the - that you used August I 01'2008
9 as a date for calculating 75 days to October 15,2008.
1 0 Do you recall that?
11 A. I'd have to look back at the table that I
1 2 used to calculate it, but, yes, those - I recall
13 those were critical dates to that table.
14 Q. Why did you select August I, 2008, as the
15 date from which to start calculating liquidated
16 damages?
17 A. Well, I think what I'd like to do is refer
18 back to the affidavit before we discuss it.
1 9 Is that possible?
2 0 Q. Sure. Let's go off the record, and we'll
21 find it among the exhibits there.
22 MR. WALKER: Offthe record.
2 3 (Off the record.)
24 MR. WALKER: Okay. We are back on the record.


















































office prepared Exhibit No. 325?
A. I'm not sure.
Q. Okay. Do you know when Exhibit No. 325 was
prepared?
A There is no date on this exhibit. I have a
similar version of this docwnent, which I believe I
received, oli, approximately two or three weeks ago.
Q. Okay. Do you have a receive date so we can
fix the date when you received it?
A. No. There is not a received date on it.
Q. Okay. Turrung to the second page of Exhibit
No. 325, which is CMII4378 also referred to as Tab I.
Do you see that?
A. Yes.
Q. Okay. And can you explain to me what the
information on Tab I is.
A. The information on Tab I is a summary of the
various damage calculations that follow on the
subsequent tabs.
Q. Okay. And did you have an opportunity to
verifY that the entries on Tab 1 correctly swnmarize
and accumulate the totals of the damages?
A. Yes.
Q. If you tum to page·· the nex1 page,



















































an opportunity to review your affidavit dated
September 20, 2010, which is Deposition Exhibit
No. 292; is tliat correct?
A. Yes, that is correct.
Q. And we were discussing the star! date of
August 1,2008, for purposes ofyour calculation of
liquidated damages; is that correct?
A. That's correct.
Q. And my question is: Why did you select
August I, 2008, as the date to start counting?
A. Because that was the original planned
occupancy date for the project.
Q. And where did you find that?
A. That was in the Consnuction Management Plan
prepared by Petra.
Q. Okay. If you look at Exhibit No.2, which
there is another volume over there, which is the
Consnuction Management Plan.
MR. TROUT: That's incorrect. Exhibit NO.2 is
the Consnuction Management Agreement.
MR. WALKER: Correct. I'm sorry.
Q. (BY MR. WALKER) Were you referring to the
Construction Management Agreement or the Construction
Management Plan?
A. The plan, which is Exhibit NO.5.
I
3 (Pages 6 to 9)
Associated Reporting Inc.
208.343.4004
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1 Q. And what page are you looking at?
2 A CM0l7065.
3 Q. And where on that page, page 17065, do you
4 find a start date of August I, 20060
5 MR. TROUT: Object to the form of the question.
6 THE WITNESS: If you look at 10 No 71,
7 "Occupancy," it shows a start and finish date of
8 August 1, 2008, for occupancy.
9 Q (BY MR. WALKER) Okay. And, Mr. Amento, did
10 you look at any of the subsequent master production
11 schedules that were provided by Petra to the City?
12 MR. TROUT: Object to the form.
13 THE WITNESS: I've seen subsequent schedules,
14 yes.
15 Q. (BY MR. WALKER) And are you aware,
16 Mr. Amento, that subsequent to filing -- or subsequent
17 to the execution of the Construction Management
18 Agreement, Exhibit No.2, that contaminated and
19 unsuitable soils were discovered in greater quantities
20 than anticipated on the site?
21 MR. TROUT: Object to the form of the question.
22 THE WITNESS: Yes, 1recall there was
23 contaminated soils on the site.
24 Q. (BY MR. WALKER) And did you review any of



























1 Q. (BY MR.. WALKER) And did you have an
2 opportunity to review the master production schedules
3 tliat were included within those monthly reports?
4 MR. TROUT: Object to the form ofthe question.
5 THE WITNESS: I believe I've seen the master
6 production schedules, if that's what you are referring
7 to. There were schedules and those reports.
8 Q. (BY MR.. WALKER) Right. I'm going to ask
9 you to look at Deposition Exhibit No. 322.
10 MR. WALKER: Is that in one of the books right in
11 front ofthe witness, Janet?
12 THE WITNESS: Another volume?
13 Q. (BY MR. WALKER) Mr. Amento, ifyou would
14 take a look at Exhibit No. 322, the second page, which
15 is marked CM073743.
16 MR. TROUT: I'm going to object to the form of
17 the question and any questions related to Exhibit No.
18 322, because it is a manufactured exhibit, which is
1 9 incomplete and fails to contain complete information
20 regarding the purported representation regarding the
2 1 monthly reports issued in theory by Petra to the City
22 ofMeridian.
23 MR. WALKER: Let's go off the record, and I'm
24 going to grab the binder with the full reports.





























1 contaminated and unsuitable soils?
2 MR. TROUT: Object to the form
3 THE WITNESS: Yes, I've seen some ofthe
4 documents.
5 Q (BY MR. WALKER) And having reviewed those
6 documents, were you able to conclude what, if any,
7 delay in the production schedule was caused as a
8 consequence of the requirement that contaminated and
9 unsuitable soils be remediated?
10 MR. TROUT: Object to the form to the extent that
11 it misstates evidence in the record, and it calls for
12 a legal conclusion.
13 THE WITNESS: I didn't perform an individual
14 analysis of the delay. I do know that a change order
15 was issued to Petra's contract for - I believe, 30
1 6 days for Petra's contract, to extend their contract,
17 but no similar change order was issued to the various
18 trade contractors on the project.
1 9 Q. (BY MR. WALKER) In your review of the
20 documents in this case, did you have an opportunity to
21 look at the monthly reports that were provided by
22 Petra to the City starting in December of2007?
23 MR. TROUT: Object to the form.



















































MR. WALKER: Off the record.
(Recess taken from 10: 15 a.m to 10:26 a.m)
MR. WALKER: We are back on the record, and we
gathered up the monthly reports.
Q. (BY MR. WALKER) Mr. Amento, in the large
binder in front ofyou that the court reporter has
provided us, would you look at Exhibit No. 13SA, and
in particular, turn to the master production schedule,
which is on CM073743.
Mr. Amento, do you know when the
construction on the Meridian City Hall building was
actually started?
A. When the ground -- when they broke ground,
originally
Q. Well, in your opinion--
A. By started -- I mean, "started" can mean a
lot ofdifferent things so...
Q. Okay. And that's fair. In your experience
as a construction professional, what event represents
the start ofconstruction on a building?
MR. TROUT: Object to the form of the question
THE WITNESS: Well, it really depends on the type
of project. On our projects, it's demolition --
typically start. On a new project, it could be site
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1 sometimes used by people ""en they finally break the
2 ground.
3 The schedule here in front ofme show.; the
4 initial date ofMay 7, 2007.
5 Q. (BY MR. WALKER) And that's item one to --
6 and it's denominated as excavate basement; is that
7 correct?
8 A. Yes, excavate basement.
9 Q. Okay. Why didn't you use May 7, 2007, as
10 the date for calculating the construction - the start
11 of construction for purposes of measuring the
12 construction period?
13 MR. TROUT: Object to the form ofthe question.
14 THE WITNESS: I'm not sure I follow you. We were
15 talking about my affidavit and the liquidated damages,
1 6 and we were looking at the August '08 time frame.
17 So can you help me understand your question?
18 Q. (BYMR.WALKER) Yeah. The Construction
19 Management Agreement at paragraph 3.2.2 provides for a
20 6-month preconstruction period.
2 1 Do you recall that?
22 A. Yes.
23 Q. And it also called for an 18-month
24 construction period.



























1 the original plan schedule is August I, 2008, and
2 there were no change orders issued to any of the
3 subcontractors that extended their contract --
4 extended their contract date, excuse me, accordingly.
5 There was a change order issued to Petra
6 unrelated, in my opinion, irrelevant -- or excuse
7 me -- not relevant to the performances of their
8 contractors.
9 Q. (BY MR. WALKER) And in looking at your
10 affidavit, which is Exhibit No. 291, I believe, and
11 where you made the calculation ofthe liquidated
12 damages, you used $500; is that correct, per day?
13 A. Yes.
14 Q. And you also used 44 contractors as a
15 multiplier?
16 A. Yes.
17 Q. Why did you do that?
1 8 A. The 44 contractors were those that had a
1 9 substantial completion date in their contract, and the
20 table that I attached, Exhibit A, identifies those
2 1 contractors.
22 Q. And so if we look at that table, which ones
23 in the table add up to 44? Can you tell us in swnmary
24 form how you went about counting them?

























































Q Okay. And using what I assumed -- well, let
me ask you: How did you come up with the August I,
2008, date? Did you use anything other than the
Construction Management Plan to come up with the
August I, 2008, date?
MR. TROUT: Object to the form of the question.
THE WITNESS: That was a -- I looked at the
schedule in the Construction Management Plan, and that
was, as I recall, consistent with other subsequent
schedules, not particularly this schedule, which is
December of'07, but schedules subsequent to the
Construction Management Plan schedule; and that is
like February '07 that shows occupancy of August 1st.
Q. (BY MR. WALKER) Okay. And you can look
through the rest ofthose exhibits up through 157A to
confirm that the excavation date for the basement is
May 7th in all instances. And take your time ifyou
want to look at those.
However, back to my question: I'm wondering
why you didn't use May 7th, 2007, as the construction
date and then add I 8 months to that to come up with
the occupancy date?
MR. TROUT: Object to the form ofthe question.


























1 THE WITNESS: So essentially, it's every one of
2 the contractors on this list, and when I count, I get
3 a count of44.
4 (Deposition Exhibit No. 326 marked.)
5 Q (BY MR. WALKER) Okay. Mr. Amento, I'm
6 going to hand you what we've marked as Exhibit
7 No. 326, and take your time to look through the
8 documents included in Exhibit No. 326, and in
9 particular, I'd like you to take a look at the
10 substantial completion date that's listed on those
11 warranty sheets.
12 MR. TROUT: I'll object to the form of any
13 question that might be pending. I'll also object on
1 4 the basis that any question that might be pending may
15 call for a legal conclusion.
16 THE WITNESS: Okay. I've reviewed the exhibit,
17 thank you.
18 Q. (BY MR. WALKER) Mr. Amento, were you
1 9 informed by anyone that there was an agreement by and
2 0 among the City; Petra; and LCA, the architects to
2 1 apply a substantial completion date of October 15th,
2 2 2008, for purposes of the contracts?
23 MR. TROUT: Object to the form of the question.
24 It calls for speculation. Also calls for a legal
2 5 conclusion, and is not supported by any documentary
I
I
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1 evidence in this case.
2 Q. (BY MR WALKER) I'm just asking you if
3 anybody infonned you of such an agreement.
4 MR. TROUT: Object to the fonn on the same
5 grounds.
6 THE WITNESS: They did not.
7 Q. (BY MR WALKER) Okay. Mr. Amento, you can
8 put that document aside.
9 If you would take a look back at Exhibit
10 No. 325, and that -- in particular, page CM114380,
11 which is marked Tab 3. 325 is the damages.
12 A. Oh, yes.
13 Q Okay.
14 A. Pardon me. Which tab?
15 Q. Tab 3.
16 A. Okay.
17 Q Which is CM114380.
18 A. Yes.
1 9 Q. And on this sheet, there are items which are
20 numbered 101 through 114.
21 Do you see that?
22 A. Yes.
23 Q. And the first item is -- it says, "Repair of
24 'clickers,' should have been a warranty item."



























1 is -- most of the items on this list are something
2 that will be opined by Mr. Weltner.
3 Q. Okay. And so you're relying on Mr. Wellner
4 for the facts supporting the calculation with respect
5 to item 101, "Repair of clickers"?
6 A. Yes.
7 Q. In each of these instances, the contractors
8 related to item 101, the City signed offon the change
9 orders; isn't that correct?
10 MR. TROUT: Object to the form of the question to
11 the extent it calls for a legal conclusion or is
12 unsupported by facts in evidence in this case.
13 THE WITNESS: For this particular one, I don't
14 know if I've seen a signed change order for this or
15 not. There are signed change orders in this project.
16 Q. (BY MR. WALKER) With regard to item 102,
17 Alpha Masonry, Change Order No.2, provide new cap
18 stones,$1,079.
1 9 Why did you includ that element in your
20 damage calculation?
21 A That is also an item that Mr. Weltner will
22 testifY about.
23 Q. And where did the $1,079 come from?
24 A I don't know I asswne that's the amount in




















































well, let me start there. Why did you include "repair
of clickers" in your damages calculation?
A. Well, this is a -- this is a summary of a
number of change orders, which should not have been
issued to the contractors, because the work included
in these change orders should have been included in
their contract.
Q. And which contracts are you specifically
referring to?
A. Well, there's several different contracts.
There is one for Custom Glass, one for K & B
Fabrication, and for Cobblestone. They are all listed
next to the various items.
Q. And so why would "repair of clickers" not
be -- or why would "repair of clickers" should have
been included in the original scope of the work of
those contractors?
A. Well, if the -- if the clickers were
defective, not properly installed, that would be
something that the contractor has an obligation to
provide and perform.
Q. Is it your information that the clickers
resulted from some product not being properly
installed?




















































Q. And is it your testimony that Mr. Weltner
provided that number?
A. He will testifY as to that number and the
reason for its inclusion in this damage claim.
Q. Item 103, Axelson, Phase 4, Change Order
No.3, repair construction damage.
Why is that item or element included in your
damage calculation?
A. Same answer as for No. 102.
Q. And so I'm assuming that the $3,127 came
from Mr. Wellner to you?
A. It came on this sheet. Mr. Weltner in
conjunction with Mr. Trout's office. But, again,
Mr. Weltner will provide testimony in regards to this
particular item.
Q. Mr. Amento, did you look at Axelson
Construction Change Order NO.3?
A. If! have, I don't recall. Not recently.
Q. You don't recall what was included in Change
Order NO.3?
A. No.
Q. Moving on to item 104, Buss Mechanical,
Change Order NO.2 in the amount of $2,525.
Why did you include item 104 in your damage
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2 A. Again, this is an item that Mr. Weltner will
3 testifY about
4 Q. Did you review Buss Mechanical Change Order
5 NO.2?
6 A. Not recently.
7 Q. Do you recall what was included in Change
8 Order No. 2?
9 A. Idonot.
10 Q. Moving on to item lOS, Cobblestone, Change
11 Order No.2, re-worked areas, $2,175.
12 Why did you include item 105 in your damage
1 3 calculation"
14 A. Ths is, again, something that Mr. Weltner
15 will testifY about.
1 6 Q. Have you reviewed Cobblestone Change Order
17 NO.2?
18 A. Not recently.
19 Q. SO as you sit here today, you can't recall
2 0 what was included in Change Order No. 2?
2 1 A. I cannot.
22 Q. Item 106, Commercial Painting, Phase 3,
23 Change Order No.7, paint prep Rule Steel material,
24 $2,412.




























2 A. Ths is an item that Mr. Weltner will
3 provide testimony.
4 Q. In order to short cut this, because I have a
5 sense from your previous answers that as to each of
6 these items 108 through -- at least 113, you are
7 relying on Mr. Weltner for the information that's
8 contained in the change orders; is that a fair
9 statement?
10 A. It's fair for everything except for 110.
11 Q. Okay. 110 is Rule Steel, Change Order
12 No.3, 30-day float was not set against weather
13 extension; and then there is two question marks.
14 Are those your question marks"
15 A. No, those aren't my question marks. But
1 6 the -- this is a change order that was issued to Rule
17 Steel by which Petra considered time extension
18 requests that were submitted by Rule Steel against the
1 9 fact that Rule Steel was very late in completion of
20 their performed work, and in doing so, issued a change
2 1 order that netted out the amount of delays against
22 some of the time extensions that Rule Steel had
23 requested.
24 What is not in there is any consideration






















































A. Again, this is something that Mr. Weltner
will provide testimony on.
Q. Do you recall whether you reviewed
Commercial Painting, Phase 3, Change Order NO.7"
A. I have not reviewed it recently.
Q. SO as you sit here today, you can't recall
what was included in Change Order No.7; is that
correct?
A. That's correct.
Q. Item 107, Custom Glass, Phase 2, $1,704.
Why did you include item 107 in your damage
calculation?
A. Again, this is an item that Mr. Weltner will
provide testimony.
Q. And as you sit here today, can you recall
reviewing Custom Glass, Phase 2, Change Order No.2?
A. Not recently.
Q. I know you haven't reviewed it recently, but
can you recall whether you reviewed Change Order
No.2?
A. I can't recall.
Q. Item 108, K & B Fabrication, Change Order
No.2, rework to meet code, 4,197.



















































Steel's contract. And also what was absent was --
seemingly the analysis performed by Petra overlooked
the fact that not just 75 days initially were involved
in the difference between the planned completion and
actual completion It was probably more like 135
days.
Q. What do you mean when you refer to the
30-day float? What does that mean?
A. We discussed this in our previous deposition
where we walked through the contract and looked at the
provisions in regards to float.
Q. And could you refresh my recollection with
regard to what you mean by the term "30-day float."
MR. TROUT: Object to the form of the question
It's been asked and answered.
THE WITNESS: The provision in the contract
provides that the contractor has -- well, essentially,
there is a 30-day -- I'll use the term "allowance" --
in the subcontract, whereas the -- the project could
be delayed by 30 days before the contractor is
entitled to any time extension or additional
compensation.
Q. (BY MR. WALKER) Okay. And is it your
position that each contractor has a 30-day float?
MR. TROUT: Object to the form of the question to
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Page 26 Page 28
10:46:13 1 the extent it may call for a legal conclusion. The 10:49:08 1 conditions.
10:46:18 2 contracts speak for themselves. 10:49:11 2 Q What was that amount that they were paid
10:46:20 3 TIIE WITNESS: Every contract with the trade 10:49:13 3 above and beyond the allowance?
10:46:24 4 contractors is the same, and they all have a 30-day 10:49:33 4 A Well, there's -- there's two figures that 1
10:46:25 5 float provision in the contract. 10:49:37 5 came up with. It's not clear which of those figures
10:46:30 6 Q. (BY MR. WALKER) So using your 44 10:49:43 6 is correct. If you look at the job cost detail that
10:46:33 7 contractors, if we multiply that times the 30-day 10:49:46 7 Petra provided for the project and maintained, it
10:46:36 8 float, it would give us an allowance, to use your 10:49:53 8 shows entries and payments to TMC in the amount of
10:46:40 9 term, that the project could be delayed before each of 10:50:07 9 25,293. If you look at the amounts on a variety of
10:46:43 10 the prime contractors were entitled to compensation; 10:50:12 10 pay applications for TMC winter conditions, that total
10:46:44 11 is that your testimony? 10:50:20 11 is 20,687, so somewhere between 20,000 and 25,000
10:46:46 12 MR. TROUT: Object to the form ofthe question. 10:50:24 12 roughly is the amount that was paid via change order III
10:46:49 13 The contracts speak for themselves, and I'll object on 10:50:30 13 to TMC for winter conditions and when in fact they had
10:46:53 14 the basis of any call for a legal conclusion. 10:50:34 14 an allowance already built into their lump sum of
10:46:55 15 Q (BY MR. WALKER) I'm asking for your 10:50:35 15 $40,000.
10:46:58 16 opinion, Mr. Amento, as a construction professional. 10:50:38 16 Q And why is that a claim against Petra rather
10:46:59 17 MR. TROUT: Same objection. 10:50:41 17 than a claim against TMC?
10:47:01 18 TIIE WITNESS: Well, if you look at each 10:50:42 18 MR. TROUT: Object to the form
10:47:06 19 individual contract, it provides a 30-day float. So 10:50:45 19 TIIE WITNESS: Because Petra was the one that
10:47:12 20 ifthe contractor is delayed during their performance, 10:50:49 20 represented the owners interest and Petra was the one ;
10:47:16 21 tbe owner does not have to issue a time extension or 10:50:50 21 that authorized payments, recommended the change
10:47:19 22 provide additional compensation until that 30-day 10:50:55 22 order, signed the change order, and also certified the
10:47:22 23 float period has been exhausted. 10:50:58 23 payment applications by which this money was paid to
10:47:28 24 Q. (BY MR. WALKER) Okay. Now, I take it your 10:51:00 24 TMC. .:'
10:47:34 25 answers to 109, 1I I, 112, and 113, would be as you 10:51:01 25 Q. (BY MR. WALKER) Do you recall whether or
Page 27 Page 29
10:47:39 1 responded to 10 I through 108; is that correct? 10:51:05 1 not LCA, the architects, also certified the pay
10:47:48 2 A 101 through 109, yes. lll, 112, 113,yes. 10:51:08 2 applications you are referring to? I::
10:47:54 3 Q Okay. Then you have -let's look at 113, 10:51:10 3 MR. TROUT: Object to the form to the extent it
10:47:59 4 "Tamoseal in lieu ofPVC/S.S. attachments in entry 10:51:12 4 may call for a legal conclusion.
10:48:01 5 pools." 10:51:16 5 THE WITNESS: The payment applications also have
10:48:04 6 Why did you include the 113 in your damage 10:51:21 6 LCA's signature or a representative ofLCA on the
10:48:04 7 calculation? 10:51:23 7 payment application
10:48:08 8 A Again, this is an item that Mr. Weimer will 10:51:26 8 Q. (BY MR. WALKER) Let's turn to page
10:48:09 9 provide testimony. 10:51:33 9 CM114381, which is Tab 4. And, actually, Tab 4
10:48:13 10 Q. Have you seen any change orders related to 10:51:41 10 includes several pages, up through CMI14384.
10:48:18 11 the substitution ofTamoseal for the PVC liner? 10:51:42 11 Do you see that? III:
10:48:21 12 MR. TROUT: Object to the form of the question. 10:51:42 12 A Yes.
10:48:22 13 TIIE WITNESS: 1don't believe 1 have. 10:51:47 13 Q The estimated cost column has dashes instead
10:48:27 14 Q. (BY MR. WALKER) At least as you sit here 10:51:48 14 ofamounts.
10:48:31 15 today, you don't recall seeing a change order for 10:51:49 15 Why is that?
10:48:36 16 substitution ofTamoseal for the PVC liner? 10:51:56 16 A No - it is my understanding no calculation III·
10:48:38 17 MR. TROUT: Same objection. Object to the form 10:52:01 17 has been made as to the individual amount ofall of
10:48:38 18 THE WITNESS: That's correct. 10:52:06 18 this closeout documentation, extra materials, and II
10:48:42 19 Q. (BY MR. WALKER) With regard to 114, winter 10:52:12 19 warranties that weren't provided to the owner.
10:48:45 20 conditions, $40,000, why did you include that in your 10:52:15 20 Q. And how is it that you know that these items
10:48:46 21 damages calculation? 10:52:17 21 weren't provided to the owner?
10:48:50 22 A The $40,000 is an allowance that was 10:52:23 22 A This is a list that was prepared by the
10:48:57 23 included in the TMC contract, however, despite the 10:52:30 23 owner. 1 think Mr. Watts was instrumental in
10:49:04 24 allowance, TMC was paid additional money above and 10:52:34 24 preparing this with Mr. Trout's office, and it is my
10:49:08 25 beyond their lump sum contract amount for winter 10:52:40 25 expectation that Mr. Watts and also Mr. Weimer will
"" " .........
8 (Pages 26 to 29)
Associated Reporting Inc.
208.343.4004
Electronically signed by Janet French (101-258-315-6555) 5b5a6076-4fOd-4342-82ae-b6c704982121006886




















































    
             
               
              
                   I , 
                 
                     
                  
                      
                       
                 
              
                     
      11\                
                    
           
                   
            
                
                  
                  
                   
                 
                
             
   11                    
    
   1                
     111,  ,         
     let'                 
               
          
                   
     
        lt.n          .    
             
                 
             
             
  I   I            
              
              
                
                     
            
                  
                      
         
                    
           I       
                    
                 lt.n   
.' 
     
   
 
       
Amento 30 (b) (6), steven J. November 4, 2010 The Cit} Meridian v. Petra, Inc., et al.
Page 30 Page 32
10:52:42 1 provide testimony in regards to all of these items. 10:55:53 1 to be provided in accordance with the contract
10:52:45 2 Q. And what about as to the amounts? Are there 10:55:58 2 specifications by the various contractors performing
10:52:48 3 going to be amounts filled in at some point in time? 10:55:58 3 the work.
10:52:54 4 A Well, it's not my expectation it will be 10:56:00 4 Q So it's your understanding that the
10:52:57 5 amounts, but these are additional -- this is just 10:56:05 5 warranties haven't been delivered to the owner - is
10:53:01 6 further evidence that the - Petra failed in their 10:56:06 6 that your understanding?
10:53:05 7 duties to properly represent the owner's interests and 10:56:06 7 A Yes.
10:53:10 8 make sure that the various contractors provided all of 10:56:09 8 Q Do you know whether or not the City has
10:53:16 9 the -- all of these items to the owner in fulfillment 10:56:13 9 submitted any warranty claims with respect to any of
10:53:18 10 with their contract. 10:56:17 10 the items listed under item 2, special warranties?
10:53:21 11 Q. And do you anticipate that you will be 10:56:19 11 MR. TROUT: Object to the form of the question to
10:53:23 12 testifYing at trial with respect to any of the amounts 10:56:23 12 the extent it may call for a legal conclusion.
10:53:30 13 assigned to the items that are included within Tab 4? 10:56:26 13 THE WITNESS: I know on some of these, for
10:53:35 14 A I'm not sure amounts will be added to Tab 4, 10:56:29 14 instance, in regards to the roof, the City has been
10:53:39 15 but, again, this is more evidence as to the care and 10:56:38 15 working with the roofing contractor, Western, on some
10:53:42 16 custody or lack of -- not care and custody, but the 10:56:40 16 defects and repairs on the roofs.
10:53:51 17 standard of care that was -- the standard of care by 10:56:42 17 Q. (BY MR. WALKER) Mr. Amento, are you aware
10:53:54 18 which Petra conducted business on the project. 10:56:46 18 of any of the contractors who have refused to perform
10:53:59 19 Q. Okay With regard to Tab 4, item I, extra 10:56:50 19 warranty work because there was no warranty allegedly
10:54:01 20 materials, what do you mean by that? 10:56:52 20 delivered to the owner.
10:54:09 21 A The contract required that extra materials, 10:56:54 21 MR. TROUT: Object to the form of the question to
10:54:13 22 unit pavers, in this case, had to be provided to the 10:56:57 22 the extent it may call for a legal conclusion, and it
10:54:18 23 City. Extra materials, spare parts, et cetera, there 10:56:59 23 assumes facts not in evidence.
10:54:22 24 in the case of breakage, they are to be provided by 10:57:01 24 THE WITNESS: I'm not aware of any contractor
10:54:26 25 whichever contractor was responsible for the spec 10:57:04 25 that has refused to perform work.
Page 31 Page 33
10:54:29 1 section 2780. 10:57:07 1 Q. (BY MR. WALKER) Okay. Let's tum to page
10:54:32 2 Q And what is the letter "N" in the extra 10:57:13 2 CMI 14383, and on that page appears item 3,
10:54:34 3 materials column, what does that mean? 10:57:19 3 "Submittals/closeout."
10:54:37 4 A Apparently that means that they were not 10:57:22 4 Do you know why those items were included in Iii:
10:54:37 5 provided 10:57:24 5 Tab4?
10:54:41 6 Q. And you are relying upon the representation 10:57:27 6 A Yes. Again, these are documentations
10:54:45 7 or the testimony ofMr. Watts forthat position? 10:57:35 7 including certifications, O&M manuals, balance
10:54:49 8 A It would be Mr. Watts and/or Mr. Weltner, 10:57:39 8 reports, those types ofdocuments that are required
10:54:49 9 yes. 10:57:43 9 per specification. Some of which were provided
10:54:53 10 Q. With regard to the next item down -- the 10:57:50 10 incompletely, hence the entry for "limited," some of
10:54:59 11 tile, extra material. It says, "LTD." What is your 10:57:52 11 which were not provided at all.
10:55:01 12 understanding of what that stands for? 10:57:54 12 Q. With regard to any ofthe items listed in
10:55:03 13 A That looks like a limited amount was 10:57:57 13 Tab 4, did you make an independent -- or did you
10:55:07 14 provided, not the box as required. 10:58:00 14 conduct an independent investigation as to whether or
10:55:16 15 Q. And then we've got question marks on down 10:58:02 15 not these items were provided to the owner?
10:55:20 16 under item I. There is question marks for extra paint 10:58:02 16 A. I did not.
10:55:22 17 and extra stain. 10:58:10 17 Q Let's tum to page CM114385, which is Tab 5.
10:55:26 18 Do you know why the question marks are 10:58:17 18 Can you tell me why these items were
10:55:26 19 there? 10:58:21 19 included in the damage claim against Petra?
10:55:29 20 A. I think that item still has not been 10:58:25 20 A. These are costs which the City has incurred
10:55:33 21 verified as to whether it was provided in its entirety 10:58:33 21 post completion of the project to perform repairs or
10:55:37 22 as required by the referenced spec section. 10:58:37 22 adjustment to systems, or in the case of item 6,
10:55:41 23 Q. And item 2 is entitled "special warranties." 10:58:45 23 repairs that stem from defective or incomplete work.
10:55:45 24 What's your understanding of what that means? 10:58:48 24 Q And what defective or incomplete work
10:55:50 25 A. These are warranties that are provided - or 10:58:52 25 resulted in the damage/repairs/cleanup,
»»
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sewer/leaks/drains and performed by Ultra-Clean for
38,365.94?
A It is my lll1derstanding there was a poorly
fimctioning or defective back flow valve and sewage
backed up into a restroom on the first floor, and from
there, it flowed into an HVAC grill down into the duct
work into the walls and floors -- or maybe not the
walls, but certainly the floors requiring a fair
amolll1t ofdemolition and clean up, sanitation, and
repair.
Q. Do you know when that occurred, when this
flood occurred?
A Fairly recently.
Q. And why would that be an item that would be
Petra's responsibility?
A Well, if in fact the work was not properly
installed in accordance with the contract documents,
it was Petra's responsibility to -- as the owner's rep
to make sure that the work was installed in accordance
with the contract, that's why they were there. That
was part of their obligations.
Q. Is it your understanding that this back flow
valve that you referred to, which I've also heard
referred to as a back water valve in the sewer line,




























2 MR. TROUT: Object to the fonn.
3 Q. (BY MR WALKER) And secondly, as you sit
4 here today, you don't know whether or not the back
5 water valve was improperly installed, do you?
6 MR. TROUT: Object to the fonn
7 THE VvlTNESS: I do not So this particular tab
8 is one that the City, specifically Mr. Watts will
9 provide testimony in regards to the facts behind these
10 damages.
11 Q. (BY MR. WALKER) With regard to the back
12 water valve issue, do you know which contractor
13 installed the back water valve?
14 MR TROUT: Object to the fonn
15 THE VvlTNESS: I do not
1 6 Q. (BY MR WALKER) Do you know who the
17 manufacturer ofthe back water valve was?
18 MR. TROUT: Same objection.
19 THE WITNESS: I do not.
20 Q. (BY MR WALKER) Do you know what caused the
21 back water valve to not perform as it was designed?
22 MR. TROUT: Same objection.
23 THE WITNESS: I do not.
24 Q. (BY MR WALKER) No one has told you that




























2 MR TROUT: Object to the form
3 THE WlTNESS: I haven't conducted an independent
4 review of that
5 Q. (BYMR WALKER) Okay. If the back water
6 valve was included in the plans and specifications,
7 what would be the basis for any claim against Petra
8 for any damage resulting from that item?
9 A If it was included?
1 0 Q. Correct
11 MR. TROUT: Same objection, and object on the
12 basis that it calls for a legal conclusion
13 Q. (BY MR. WALKER) I'mjustaskingforyour
14 opinion as a construction professional.
15 MR. TROUT: Same objection.
1 6 THE VvlTNESS: So if it was included but not
17 properly installed by the contractor, certainly the
18 owner is going to look to Petra as the construction
1 9 manager to take care of the problem It was Petra's
20 obligation to make sure the work was all properly
21 installed.
22 Q. (BYMR WALKER) But as you sit here today,
23 first of all, you don't whether or not the back water



















































consequence of someone flushing a foreign object down
the toilet?
MR. TROUT: Same objection.
THE VvlTNESS: No, I do not know that
Q. (BY MR WALKER) Let's look to Tab 6, which
is entitled "HVAC" on page CMI14386.
Are you there?
A Yes.
Q. And why were these items included in the
damage calculation that you are testifYing about?
A This particular category is in regards to
the HVAC system In my previous depositions, we've
talked about some of the problems with the HVAC
system, the fact that I think approximately 50 of the
dampers were hlll1g up and not correctly flll1ctioning.
There has been problems with the temperature
controls in the HVAC system in terms of too cold in
the summertime.
There has been air speed that has fluctuated
wildly at times. There have been problems with the
glycol system in the chiller loop.
And so as a result of that, the City has
spent a fair arnolll1t oftime trying to chase these
down, trying to rectifY the problem As of recently
they have hired an individual by the name ofTim
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11:03:54 1 Petsche who has conducted an investigation and is in 11:06:03 1 opinion, air speed fluctuation and controls?
11:03:59 2 the process of preparing recommendations that in tum 11:06:04 2 A. I don't know. I mean, again, I'm going to
11:04:02 3 will be priced. And the preliminary estimate for 11:06:07 3 rely on Mr. Petsche who is conducting the
11:04:06 4 those repairs is $250,000 11:06:11 4 investigation as we speak on all of the HVAC issues.
11:04:09 5 Q. And where did that number come from, 11:06:14 5 Q Are you aware that .- as to whether or not
11:04:11 6 $250,000? 11:06:19 6 Heery International commissioned the HVAC system?
11:04:14 7 A. I think that's a range of magnitude number 11:06:20 7 A. There is--
11:04:18 8 that's been established until the Petsche report is 11:06:23 8 MR. TROUT: Object to the form of the question.
11:04:22 9 complete and a contractor or contractors can price it. 11:06:25 9 1BE WITNESS: They were involved with the
11:04:25 10 Q. SO it's your anticipation that sometime 11:06:29 10 project, but nobody has been able to find the I,'
11:04:27 11 before trial that will be completed? 11:06:33 11 commissioning reports to verify that, in fact, they
11:04:28 12 A. Yes, it is. 11:06:37 12 did commission the system And also to verify they
11:04:30 13 Q. With regard to -- you mentioned several 11:06:40 13 commissioned it correctly and completely.
h'
11:04:34 14 items and let's just briefly visit those. Dampers; 11:06:42 14 Q (BY MR. WALKER) You haven't had an
11:04:36 15 you indicated that your understanding is that there 11:06:46 15 opportunity to review Heery's final report dated in
11:04:40 16 was around 50 dampers that didn't work properly. 11:06:47 16 May of2009?
11:04:42 17 Was that your testimony? 11:06:49 17 A. I think I've seen parts of it.
11:04:42 18 A. Yes. 11:06:52 18 Q And isn't that the final report?
11:04:45 19 Q. Do you know why they didn't work properly? 11:06:53 19 A. I don't recall.
11:04:46 20 A. I do not know why. 11:07:00 20 Q. With regard to the glycol. What's the issue
11:04:49 21 Q. Do you know who installed the dampers? 11:07:03 21 there, and why would Petra -- well, let me ask that
11:04:53 22 A. The HVAC contractor. 11: 07: 07 22 first. What's the issue with regard to the glycol?
11:04:56 23 Q. And do you know who that was by name? 11:07:09 23 A. I'd refer you to Mr. Petsche.
11:05:00 24 A. I don't recall. 11:07:11 24 Q Do you know whether or not glycol was
11:05:03 25 Q. Okay. This isn't a memory test. It's 11:07:15 25 specified in the original plans and specifications?
Page 39 Page 41
11:05:05 1 Hobson Fabricating. 11:07:16 1 MR. TROUT: Object to the form
11:05:07 2 Does that refresh your recollection? 11:07:17 2 THE WITNESS: I believe it was added by a change
11:05:08 3 A. It might 11:07:18 3 order.
11:05:11 4 Q Do you know whether or not the subject 11:07:20 4 Q (BY MR. WALKER) Have you seen that change i::
11:05:15 5 dampers that you've referred to as being 11:07:21 5 order?
11:05:18 6 malfunctioning, whether or not those were originally 11:07:21 6 A. Yes.
11:05:21 7 installed by Hobson as the HVAC installer? 11:07:23 7 Q. And do you recall the date on the change
11:05:24 8 A. I do not know that. I assume that they - 11:07:24 8 order?
11:05:28 9 if Hobson was the HVAC contractor, they would have 11:07:24 9 A. No.
11:05:29 10 installed those. 11:07:30 10 Q. With regard to these estimates, item I,
11:05:32 11 Q And do you know whether or not any other 11:07:35 11 $10,000, who are you relying on for that estimate?
11:05:35 12 person or entity moved the dampers after they were 11:07:41 12 A. The estimate will be whatever his costs are
11:05:38 13 installed by Hobson? 11:07:43 13 to perform his investigation. That's, again, a range
11:05:39 14 MR. TROUT: Object to the form ofthe question. 11:07:48 14 of magnitude number. He is performing his
11:05:41 15 Q (BY MR. WALKER) The question is simple, do 11:07:52 15 investigation and finishing his report as we speak.
11:05:42 16 you know? 11:07:57 16 Q Do you have an idea of when that report will
11:05:42 17 A. I do not. 11:08:01 17 be completed? I:
11:05:43 18 MR. TROUT: Same objection. 11:08:10 18 A. Well, I think it is scheduled to be I;
11:05:44 19 Q. (BY MR. WALKER) With regard to the 11:08:14 19 completed within the next two weeks.
11:05:47 20 controls, what's the - you mentioned that it was too 11:08:20 20 Q I'm assuming that the next item, "System
11:05:50 21 cold in the summer and too warm in the winter; is that 11:08:25 21 testinwruns by Tim Petsche," the estimated cost is,
11:05:51 22 your testimony? 11:08:27 22 again, just an estimate; is that right?
11:05:54 23 A. That's the big picture, yes. And air 11:08:27 23 A. That's correct.
11:05:56 24 fluctuations. 11:08:32 24 Q. "ZGA oversight," it says, "TBD."
11:05:59 25 Q And those are related items, in your 11:08:34 25 What does that mean?
",. ".""", "j>",
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1 A That is really a place holder. If ZGA is
2 required to do any sort ofoversight in addition to
3 the construction management provided on the lines
4 below, so it is a place holder at this point.
5 Q, And when do you expect that the place holder
6 will either be removed or completed?
7 A It's my expectation once Mr. Petsche
8 finishes his report and submits his report then the
9 sheet would be finalized.
10 Q. With regard to item 2,
11 "Plans/specifications, performed by engineering,"
12 What do you mean by engineering?
13 A Well, on that, I think that it may not be -
14 depending on what his report recommends, there may be
15 an independent engineer that provides recommendations.
16 It would be my expectation that most of the
17 recommendations will be performed by Mr. Petsche.
18 Q. And when do you expect the place holder for
1 9 engineering, item 2, to be either removed or
20 completed?
2 1 A Within two weeks.
22 Q. About we've got item 3, "Bid
23 management/oversight, Laura Knothe, $5,000."
2 4 Where did that number come from?



















































A. He told me he was working on his report.
And part of his report, the observation portion, was
issued a day or two ago. I think I received it either
Tuesday or yesterday.
Q. Do you have that report with you, because I
don't think I've seen it.
MR TROUT: It's been sent to you, CounseL
There is an email message confirming receipt from Pam
in your office which we have in our files.
MR. WALKER: Okay, I just haven't seen it, I
was - it has been served on us, Mr, Trout?
MR. TROUT: Yes.
MR. WALKER: Do you know when it was served on
MR TROUT: I don't for sure. I just remember
over the course of the last couple of days seeing the
confirmation back from Pam that it had been received.
MR. WALKER: Okay.
Q. (BY MR. WALKER) With regard to item 4,
"HVAC repairs/corrections, $250,000" - I recall your
testimony with regard to that number as being a range
of magnitude; is that your testimony?
A. Yes.
Q, What do you mean by range of magnitude?




























services as an owner's representative to solicit bids,
review bids, select the contractor on a competitive
basis to perform this work, and start the project, and
then the construction administration on her behalf is
down below in item 5.
Q, Have you discussed any of these items that
appear on Tab 6 with Ms. Knothe?
A Not specifically.
Q. What about with Mr. Petsche? Have you
discussed these items listed in Tab 6 with
Mr. Petsche?
A Yes.
Q. And when did you do that?
A I had a conversation with him about two or
three days ago.
Q. And what did you say to him and what did he
say to you?
A. 011, I talked to him about the status of his
review and the things that he was conducting. I saw a
preliminary report. I asked him when his -- his
report would be issued. And we basically talked about
the status and the process once he would issue a
report what would be required in terms of the contract
or contractors to price it.



















































Q. And it doesn't -- I mean, it looks like we
have got a fixed number here of250,000. I don't
understand the use of the term "range"
A. Well, range of magnitude, I'm using the--
the term interchangeably with the preliminary
estimate.
Q. So is 250,000 the upper range or the lower
range?
A I don't think it's a range. I think it's an
estimate, so range of magnitude may be misleading in
that regard.
Q. That's fine. I just wanted to clarifY that.
A Okay.
Q. The contingency number of $40,000, how was
that arrived at, do you know?
A. Again, it's -- you know, a contingency can
be anywhere between 10 to 20 percent on a schematic
repair, so it's closer to 20 percent than 10 percent.
Again, after the report is issued and the
contractor estimates are provided, then the
contingency can be revisited.
Q. And the remainder of the items 5, 6, and 7,
those, again, are estimates that you would anticipate
will be completed sometime within the next two weeks?
A Yes, I do.
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1 Q. And the place holders for other will either
2 be removed or completed within the next two weeks?
3 A. Yes.
4 Q. Let's look at Tab 7.
5 MR COUGHLIN: Can we take a break, Tom?
6 MR WALKER: Sure.
7 Off the record.
8 (Recess taken from 11:14 a.m to 11:20 a.m)
9 MR. WALKER We are back on the record.
10 Q. (BY MR. WALKER) And we are atTab 7 entitled
11 "Roof' at CM114387.
12 With regard to - well, first of all, let me
13 ask: Why are any items with regard to the roof
14 included in the damages estimate that you've provided
1 5 to us today?
1 6 A. These are -- this is an estimate to repair
17 defective work.
18 Q. Are you aware of whether or not Western
19 Roofing, the applicator, and Versico have been
20 responding to requests for repairs over the last
2 1 several months?
22 MR. TROUT: Object to the form
23 TIffi WITNESS: Well, I know - excuse me-
24 Western was at the site last October when I was on



























1 Wetherholt for the infonnation that is contained in
2 Tab 7 in the back up information?
3 A. It's my understanding that testimony will be
4 provided by Wetherholt as well as Mr. Wellner for this
5 item
6 Q Anyone else?
7 A. Let's see. Probably Laura would provide
8 some testimony as to building management over site,
9 construction management as well.
10 Q. On Tab 4, which consists of two pages, we
11 have a number ofTBDs, which you have referred to as
12 place holders?
13 A. Tab 7, you mean? You said, "4."
14 Q. I'm sorry. Tab 7.
15 A. Yes.
1 6 Q. When do you expect those place holders will
17 be resolved, either by elimination or by filling in
1 8 some amount?
1 9 A. I anticipate within two weeks. I believe
20 there is a -- there is an additional inspection.
21 There is some work scheduled to be performed on the
2 2 roof next week.
2 3 Q. Next week?
24 A. Yes.





















































there's been leaks. There has been additional
investigations by Versico as well as by as Wetherholt
and Associates. Wetherholt not only observed defects
in the roofing, but defects in the flashing around the
roofing. I think the lentels -- or lack oflentels
under the masonry at the roofmg is also included in
this item Let me check and make sure it's not in the
masonry. Yeah, I think the lentels might be included
in this item as well.
Q. (BY MR. WALKER) Do you know the extent of
the missing lentels?
A. I think it occurs at several different
locations on roof.
Q Did you have any personal knowledge with
respect to the missing lentel issue?
A. I've seen the area where the lentels are
missing firsthand, and also I've seen -- they appear
in reports - specifically in a report by Wetherholt
and Associates.
Q. Do you recall - how many did you personally
observe? How many sites?
A. I think 1 saw two examples of locations
where the lentels were missing.
Q. And with regard to the items on page



















































A I think Western is involved with that work.
I'm not sure ifVersico is out there. And there may
be another entity as well.
Q Do you know who the other entity might be?
A. Not right now.
Q. Is it that you just recall, or you haven't
been informed who the other entity is?
A. I just can't recall.
Q. But you do have a specific recollection that
another entity may be involved in the roof repairs
next week?
A. Yes. I mean, there -- not necessarily in
the repairs, but in observing the repairs.
Q. The $ I00,000 item at four, the estimated
costs for these items that are listed under four, is
that -- I don't want to call it a range of magnitude.
That's simply an estimate?
A. It's a preliminary estimate, yes.
Q. Which will be completed in a couple weeks in
your opinion?
A. Yes.
Q. Okay. Let's tum to Tab 8, the water
feature. And why are these items included in your
damage estimate?
A. This item is for the repair of the defective
I
I
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11:25:08 1 work at the water features on the property. 11:27:56 1 Q Do you know who - do you know whether or
11:25:11 2 Q. And which -- what defective work are you 11:28:01 2 not anyone has talked with Alpha Masonry with regard
11:25:12 3 referring to? 11:28:04 3 to anything having to do with the water feature?
11:25:21 4 A Specifically, the defects are - they've 11:28:05 4 MR. TROUT: Object to the fonn.
11:25:25 5 been observed by the City, they've been observed by 11:28:06 5 THE WITNESS: I do not know.
11:25:28 6 Mr. Wellner, and most recently they've been observed 11:28:09 6 Q (BY MR. WALKER) Do you know - do you know
11:25:30 7 and documented by Neil Anderson. 11:28:14 7 by name any entity that - any person or entity that
11:25:34 8 Q And with respect to your testimony regarding 11:28:18 8 the City has contacted, aside from those that you
11:25:38 9 dannages, will you be relying on anyone to provide you 11:28:20 9 already mentioned, having to do with the alleged
11:25:41 10 with information to support your estimate? 11:28:23 10 defects with the water feature?
11:25:41 11 A Yes. 11:28:24 11 A Idonot.
11:25:47 12 Q. And aside -- you've named Wellner and Neil 11:28:35 12 Q Tuming to page CMl14391 under Tab 9. This 1:1:
11:25:48 13 Anderson and who else? 11:28:38 13 is entitled "Masonry." And, again, I note that these
11:25:52 14 A I said the City as well has observed the 11:28:42 14 are all round numbers, so they are just preliminary n
11:25:56 15 ongoing maintenance and operation problems with the 11:28:43 15 estimates; is that correct? 1&
11:25:57 16 water features. 11:28:44 16 A That is correct.
11:26:00 17 Q. Do you have any names of the City 11:28:46 17 Q And where did you get these preliminary
11:26:04 18 representatives who may provide you with information 11:28:47 18 estimates?
11:26:06 19 regarding the water feature? 11:28:52 19 A The largest estimate, the masonry repairs,
11:26:11 20 A Well, it's conceivable that water feature 11:28 :54 20 is a number provided by Mr. Weltner.
11:26:17 21 problems will be discussed in testimony by Ted Baird 11:28:58 21 Q And do you know what that - do you know how
11:26:20 22 as well as by Keith Watts. 11:29:01 22 Mr. Weltner arrived at that number?
11:26:25 23 Q Anyone else that you can think of' 11:29:06 23 A. He prepared an estimate assuming complete
11:26:30 24 A. Laura might also testifY about it. I think 11:29:10 24 removal and replacement ofthe masonry ofthe entire
11:26:33 25 the bulk of the testimony though will come from 11:29:11 25 building.
Page 51 Page 53
11:26:43 1 Mr. Anderson as to the problems and the -- the remedy 11 :29: 13 1 Q. And when you refer to the term "masonry"
11:26:46 2 for these problems. He's in the process of finishing 11:29:16 2 there -- as I understand it, there are at least two
11:26:54 3 his project manual, which is a document that will be 11:29:20 3 different masonry products on the building, brick and
11:26:58 4 biddable, so the City can get competitive bids to 11:29:21 4 stone; is that your understanding?
11:26:59 5 perform this work. 11:29:21 5 A Yes.
11:27:02 6 Q I'm sorry. I didn't catch the name of the 11:29:24 6 Q. And does this million dollars include the
11:27:05 7 person preparing the project manual. 11:29:27 7 removal of all of the brick and all ofthe stone?
11:27:07 8 A Mr. Neil Anderson. 11:29:30 8 A I think it's removal and replacement ofall
11:27:09 9 Q Okay. Thank you. And all of these numbers 11:29:34 9 the stone, and then some repairs -- topical repairs
11:27:12 10 listed in items -- on Tab 8, items I through 10, are 11:29:37 10 and changes to the brick.
11:27:15 11 round numbers; so those are just preliminary 11:29:39 11 Q. Now, with--
11:27:16 12 estimates? 11:29:42 12 A And also the grout throughout the building.
11:27:16 13 A That's correct. 11:29:45 13 Q. Okay. With regard to the estimates that
11:27:19 14 Q And there is a couple of place holders. I 11:29:49 14 you -- and the "place holders," to use your term, on
11:27:21 15 assume that all of these issues will be finally 11:29:53 15 Tab 9, do you expect those to be resolved within the
11:27:24 16 resolved within the next couple of weeks? 11:29:54 16 next couple of weeks?
11:27:28 17 A The project manual is due in two weeks, 11:29:54 17 A Yes.
11:27:32 18 whether the City is able to get competitive bids that 11:30:01 18 Q. Tab 10, "Plumbing." And, again, we are
11:27:38 19 quickly, it may take a little bit longer than that. 11:30:05 19 lOOking at round numbers. And can you tell me where
11:27:40 20 It's my understanding that three contractors 11:30:10 20 you obtained these round numbers?
11:27:43 21 have looked at Mr. Anderson's report. They are 11:30:15 21 A The work here is for the installation of
11:27:49 22 familiar with his work and have provided, you know, 11:30:21 22 clean outs that appear on the drawings but were not
11:27:49 23 preliminary estimates. 11:30:27 23 installed. And so the repair process is to locate --
11:27:52 24 Q. Who are the three contractors? 11:30:30 24 find the locations where the clean out should have
11:27:53 25 A. I don't know their names. 11:30:33 25 been installed, install the clean outs, and I
"" """" """ "">"",, ">",,» ">"
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11:30:36 1 unfortunately, that will require some invasive 11:33:42 1 already been completed?
11:30:41 2 investigation and work to wall and ceiling areas 11:33:46 2 A. I think some of the work has. I think the
11:30:42 3 throughout the building 11:33:50 3 cross connections have. I'm not sure all the repairs
11:30:45 4 Q. And how is it that you believe there are 11:34:08 4 have been conducted or not. Let me check my notes. I
11:30:48 5 missing clean outs? 11:34:13 5 think some of the work has been installed -- or has
11:30:51 6 A. I have not conducted an investigation, but 11:34:13 6 been performed.
11:30:57 7 Mr. Wellner has. Looking at the project documents for 11:34:16 7 Q. Is there a reason that you didn't include
11:31:01 8 those clean outs, going physically to the location 11:34:21 8 the actual cost of the repairs that have already been ric
11:31:04 9 where those clean outs should be located and finding 11:34:22 9 completed? I:
11:31:05 10 that they are not there. 11:34:26 10 A. No. It j ust needs to be updated once the --
11:31:07 11 Q. Is it your understanding that Mr. Wellner 11:34:30 11 with the work that's been prepared -- or excuse me--
11:31:11 12 did a complete inspection of the drain system to 11:34:31 12 once it is completed.
11:31:14 13 determine whether or not the clean outs were missing? 11:34:36 13 Q. SO you would anticipate, as in the other
11:31:15 14 MR. TROUT: Object to the form. 11:34:38 14 instances, that this scheduled Tab II will be
11:31:17 15 TI-IE WITNESS: It is my understanding that he 11:34:42 15 completed within the next couple ofweeks?
11:31:20 16 conducted an investigation. I don't know what you 11:34:42 16 A. Yes.
11:31:22 17 mean by "complete investigation." That can mean a lot 11:34:48 17 Q Turning to Tab 12 entitled, "Basement M1E."
11:31:25 18 ofdifferent things, but he's investigated enough to 11:34:52 18 In general, can you tell me what this is all about?
11:31:28 19 determine that the clean outs shown on the drawings 11:34:56 19 A. It's my understanding this is two unrelated
11:31:29 20 were not installed. 11:35:02 20 items. One, there is a leak at the basement through a
11:31:31 21 Q. (BY MR. WALKER) Do you know what his 11:35:07 21 pipe penetration. Recently there was an excavation
11:31:34 22 investigation consisted of? 11:35:14 22 outside that wall for a -- I think a sprinkler or some
11:31:38 23 A. Not specifically. It is my understanding he 11:35:17 23 sort of break in the pipe outside.
11:31:42 24 had a set of as built drawings that he relied upon 11:35:20 24 During the investigation, they observed lack
"
11:31:46 25 when he walked in various areas of the project. 11:35:24 25 of any sort ofdamp proofi ng or waterproofing on the
Page 55 Page 57
11:31:53 1 Q. And do you anticipate that these estimated 11:35:28 1 outside face of the concrete wall, or any means to
11:31:55 2 costs and place holders will be completed within the 11:35:31 2 properly seal the annular space between the pipe
11:31:56 3 next couple of weeks? 11:35:34 3 running through the wall and the actual sleeve portion I'!
11:31:57 4 A. Yes. 11:35:37 4 of the wall, which it explains, I guess, why the wall
11:32:01 5 Q Turning to Tab II, "SW drain." In general, 11:35:38 5 has been leaking.
11:32:05 6 can you tell me what this is all about? 11:35:42 6 The other item has to do with a mechanical
11:32:28 7 A. Yes. Oh, yes. This is a - this is 11:35:51 7 pad located in the basement over an electrical panel.
11:32:33 8 property damage that occurred at at least one 11:35:54 8 I think it is a fire control panel. And the grout in
11:32:37 9 location. I think it is in the southwest comer of 11:35:59 9 this pad supporting this panel is deteriorating,
r'
11:32:40 10 the building, where the cow's tongue portion of the 11:36:04 10 crumbling -- probably improper water cement ratio -- I
11:32:46 11 roof drain was not properly connected to the pipe 11:36:06 11 don't know that to be a fact, but that is typically II
11:32:49 12 forming the roof drain. Furthermore, the roof drain 11:36:11 12 what happens when grout fails prematurely. I::
11:32:53 13 and the overflow lines were cross connected, so roof 11:36:14 13 So the repair includes -- excuse me -- the
11:32:57 14 water from the overflow throughout the drain. 11:36:17 14 costs -- the estimate includes repair to the pad, as
11:33:03 15 So instead of the water moving outside the 11:36:25 15 well as work required to properly wearproofthe wall
11:33:08 16 building, the cow's tongue is a -- sort of an odd term 11:36:28 16 and fix any damage caused by the leaks.
11:33:11 17 for a device, but basically it is a device to divert 11:36:31 17 Q Okay. And as with the other items, you
11:33:15 18 the water away from the wall instead of into the wall. 11:36:35 18 expect that these cost estimates will be completed and
11:33:18 19 As it flows out of the building it actually entered 11:36:39 19 the place holders either eliminated or completed
11:33:22 20 into the wall causing damage inside the wall. And so 11:36:41 20 within the next couple weeks?
11:33:29 21 this item includes repair ofthe damaged wall, as well 11:36:42 21 A. Yes, I do.
11:33:34 22 as correcting the cross connection, and essentially 11:36:45 22 Q Turning to Tab 13, the "Mayor's reception."
11:33:37 23 installing the system the way it should have been 11:36:47 23 In general, can you tell me what this is all
11:33:39 24 installed to begin with. 11:36:49 24 about.
11:33:41 25 Q. Do you know whether or not that work has 11:36:54 25 A. This item is the repair ofan incomplete
~"",.,
15 (Pages 54 to 57)
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11:37:03 1 vapor barrier at the ceiling ofthe barrel vault area, 11:43:08 1 Thank you, Mr. Amento, I don't have any
11:37:07 2 the Mayor's reception. It is along the entire wall 11:43:10 2 other questions at this time.
11: 37: 12 3 where you have a corrugated type ceiling. Every, I 11:43:16 3 Mr. Trout, do you have anything?
11:37:17 4 don't know, four inches or so there is a visible gap 11:43:18 4 MR. lROUT: No.
11:37:22 5 where air and - exterior air can enter the building 11:43:20 5 MR. WALKER: Thank you. We are offthe record.
11:37:24 6 as well as insects. 11: 43: 20 6
11:37:27 7 I think this item is either under 11:43:20 7 (The deposition colICluded at II :43 am)
11:37:30 8 construction or has been done at this point Let me 11:43:20 8 (Signature requested.)
11:37:42 9 check my notes. 011. the work right now is ongoing. 11:47:54 9
11:37:45 10 Q. And who is doing the work? 11:47:54 10
11:37:49 11 A I believe Mr. Weltner is. 11:47:54 11
11:37:51 12 Q. So he's the actual contractor doing the 11:47:54 12
11:37:52 13 work? 11:47:54 13
11:37:53 14 A Yes, I believe so. 11:47:54 14
11~37:59 15 Q. And did Mr. Weltner bid that work? 11:47~54 15
11:37:59 16 A I don't know. 11:47:54 16
11:38:13 17 Q. And as with the other items, do you expect 11:47:54 17
11:38:17 18 these estimates and place holders on Tab 13 to be 11:47:54 18
11:38:20 19 ~Ietedwithin the next couple ofweeks? 11: 47: 54 19
11:38:20 20 A Yes. 11: 47: 54 20
11:38:25 21 Q. Now, turning back to the fiIce page of 11:47:54 21
11:38:40 22 Exlnbit No. 325, which is CM1143n. It's the one with 11:47:54 22
11:38:43 23 a sticker on it 11:47:54 23
11:38:45 24 A I know. I'mjust 1Iying to find the one 11:47:54 24
11:38:52 25 with the sticker on it I'm 1Iying to find the page. 11:47:54 25
Page 59 Page 61
11:38:55 1 Q. Just out oforder. 1 VERIFICATION
11:38:55 2 A Yes. 2
STATE OF )
11:39:01 3 Q. Now, we've dealt with items I through 13, 3 ) 55.
11:39:07 4 but I see on this fiIce page we have items 14, Mike COUNTY OF )
11:39:11 5 Simmonds report; item IS, supporting docwnentation; 4
5 I, STEVEN J. AMENTO, being first duly sworn on
11:39:12 6 and 16, letters. 6 my oath. depose and say:
11:39:14 7 With regard to item 14, what do you know 7 That I am the witness named in the foregoing
11:39:15 8 about that? 8 deposition taken on the 4th day ofNovember, 2010,
9 consisting ofpages nwtilered I to 62, inclusive;
11:39:16 9 A Well, these are the big items. 10 that I have read the said deposition and know the
11:39:22 10 Q. Wel~ where are they? I don't see any back 11 contents thereof; that the questions contained
11:39:22 11 up. 12 therein were propounded to me; that the answers to
13 said questions were given by me; and that the answers
11:39:23 12 A Actually, I don't know. No, I - in regards 14 as contained therein (or as corrected by me therein)
11:39:29 13 to 14, IS, and 16, I have not seen anything in regards 15 are true and correct
11:39:30 14 to those items yet. 16
11:39:34 15 Q. So you were being filcetious when you said
Corrections Made: Yes__No__
17
11:39:36 16 these are the big items? 18
11:39:36 17 A I was. I'm sorry.
19 STEVEN 1. AMENTO
11:39:39 18 Q. Well, you caused my heart to jwnp. 20
11:39:39 19 A Okay. Forjoy? Subscnbed and sworn to before me this
11:39:40 20 Q. Notrea1ly. 21
day of ,2010, at , Idaho.
11:39:40 21 A Okay. 22
11:39:43 22 MR. WALKER: Let's take a short break, and then I 23
11:39:45 23 think I might be finished. Notary Public for Idaho
24 Residing at ,Idaho.
11:43:04 24 (Recess taken from 11:39 am to 11:43 am) My Commission Expires:
11:43:06 25 MR. WALKER: We are back on the record 25
16 (Pages 58 to 61)
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COUNTY OF ADA )
I, JANET FRENCH, Certified Shorthand Reporter and
NotaIy Public in and for the State of Idaho, do hereby
certify:
That prior to being examined, the witness named
in the foregoing deposition was by me duly sworn to
testify to the 1nIth, the whole truth, and nothing but
the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true and veJbatim record ofsaid deposition.
I further certify that I have no interest in the
event ofthis actioo.




CSR, RPR and NotaIy
Public in and for the
State ofIdaho.
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AIII)!O-VIDHl 1l](hl((l) IJEI'osllJON OF r! IUmOR]·: w I~AlRI) 11:59:~7 PROCEEDINGS
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COllnlo.:l'c!aimllnl IJ.v: Thomus (j Wllll.:~r. Est)
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MR WALKER: Okay We are on the record, This
IS the 30(b)(6) depoSition of the City of Meridian.
and Theodore W, Baird Jr. is the designated
representative of the CIty for purposes of thIs
deposItion
And It is bemg taken on behalf of the
defendant. Petra Incorporated, In Case No, CV OC
09-7257, filed by the City of Meridian in the Distnct
Court for the Fourth Judicial District for the State
of Idaho In and for Ada County,
This depositIon is being taken on November
3rd, 20 I 0, commencmg at approximately 12:00 o'clock
noon before Janet French of Associated Reporting. Inc
The deposition IS bemg taken at the offices of Cosho
Humphrey. LLP. at 800 Park Boulevard. Suite 790.
Boise. Idaho 837 I2
I'm Thomas G. Walker of the Cosho Humphrey
firm, and I am here representing Petra Incorporated,
the defendant in this lawsuit, and I'm also the
operator of the audio/visual equipment
ThiS deposition IS being taken in accordance
With the Idaho Rules of Civil Procedure. and there are






Do you agree, Mr. Trout?
MR. TROUT: Well. I don't know of any
stipulations.
32 I Second Amended Notice of Taking of the
Audio-Video Deposition of the City of
Meridian, Duces Tecum. Pursuant to I.CR,P















MR, WALKER' Okay, Kim Trout, counsel for the
City, IS here; as well as Richard Kluckhohn~ and Tom
Coughlin, a consultant for our firm
Janet. will you please swear the witness.
THEODORE W BAIRD.
a witness haVing been first duly sworn to tell the
tfLlth, the whole truth, and nothing but the truth,
testified as follows
:2:02:33 15
322, Excerpts out of the various monthly reports
from December 2007 through November 2008
(24 pages)
323. Compaint for Declaratory Judgment filed by 13
the City of Meridian PETRA96810-61
(34 pages)
324, First Amended Complaint filed by the City 42
of Meridian (10 pages)
327. Email string between Keith Watts and Wesley 16

























(Deposition Exhibit No. 12 I marked)
EXAMINATION
BY MR. WALKER
Q Good afternoon, Mr Baird.
A Good afternoon
Q I'm going to hand you what we have
previously marked as Deposition Exhibit No. 321, and
this is the second amended notice of taking of the
audio/video deposition of the City of Meridian duces
tecum pursuant to IRep 30(b)(4) and 30(b)(6). and it
deals With claims other than damages
2 (Pages 2 to 5)
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A Yes. I have
Q. And have you brought any documents with you
today In response to the request?
A I have not
Q And I assume that you have not, because it









Do you see that at the bottom?
A. I do
Q And it indicates the duration will be five
days commencing on August 29, 2008.























12: 04 : 30
12:04:."31
12: 04: 31
12: 04 : 34





12: 04 : 47
1?:04:49









































documents that would be responsIve"!
A That's correct
Q AmI as I mentlOned during the -- during the
introduction, you have been designated by the City as
the most knowledgeable person regarding the
allegations set forth in the City's complaint
I'm also go109 to want to discuss the
proposed first amended complaint, because It contains
some more detail. which 1suspect will be Important In
order to proceed through this deposition in an orderly
fashion
And baSIcally, I'm going to be askmg you
for facts or proof that the City has in support of its
various claims as we have set forth in the notice of
deposition
(Deposition Exhibit No, 322 marked,)
Q (BY MR. WALKER) I'm gomg to hand you what
Page 7
we have marked as Deposition ExhibIt No 322. which
I'll represent to you nre excerpts out of the variolls
monthly reports from December of 2007 through November
of 2008
A Before we proceed, could I make a
clanfication -,.
Q Sure
A .• to your statement regarding my purposes
for being here')
It is my understanding that I've been
deSignated as the representative regarding non
economic damages, and that the City has designated
someone else to give a deposition regarding the
economic damages
Q That's my understanding, ye:::
A I just wanted to make sure we were clear
before proceeding
Q. One of the issues I know. Mr. Baird. in this
case has been the substantial completion date And I
wanl to direct your attention to the third page of
Exhibit No 322·· excuse me .• the second page of
Exhibn Na 322. which is marked as the "Master
Production Schedule" dated l2/l [/07







































































Q And that anticipated finish date is
September 4, 2008
Do YOU see that')
A I do
Q. Have you seen this master production
schedule or other master production schedules produced
with each of the monthly reports before?
A Yes
Q Let's move on down, please, to -- if we'JJ
just page thrOLlgh these quickly, And I'm going to ask
you about the master production schedule for the
monthly report, 2008, and refer you, again, to line 43
indicating _. and it is dated January 4, 2008.
Do you see that in the lower left-hand
corner?
MR TROUT· Which page, Counsel?
MR WALKER It is CM073802
Page 9
MR TROUT Just a moment, please
Q (BY MR WALKER) Mr. Baird, In the lower
left-hand corner there is a date, Friday, 1/4/08
Do you see that in the lower left-hand
corner')
A Yes
Q And again, line 43 indIcates the occupancy
and move in, five days. starting on August 29th. 2008
Do you see that?
A Yes
Q And then if we Just move down a couple of
pages to the next one, February, And this one is
dated Friday, 2/1/08
Do you see that III the lower left-hand
ClHTler?
A Yes
Q And thIS is CM073864. And, again, line 43
indicates that occupancy and move in, duration of
seven days, starting on Friday, 10/10/08
Do you see that?
A I do
Q Okay And moving on down to the next one,
which IS CM073924
Do you see that')
A Yes
3 (Pages 6 to 9)
Associated Reporting Inc.
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Q Line 45 indIcates an occupancy of nlOe days
commencmg on 9111 107




Do you see that?
A Yes
Q And line 45, move in duration zero days;
starting Wednesday. 10115/08. and finIShed 10115/08














































































MR TROf IT I'm gCllOl' 10 ohjcc! In thr form of
the- Cjl]('<;tillll :llld the qUl'sllOllS whIch h:t\l' prcn'ded
this rr!:l!rd to these dOCUtlh'llls TIll'lepll'SentatI011.
a(,c01dill~', to llw rUlillseL W~lS that thest.' \Vl.'!'t~ the
mnn!hh'rcplll1S Till' doclllllellts ale inCOlllpll'1C :llld not
c0n"C('llti\l'h' Ball'S lIUllll1l'rl'd 'ill thl.:'il' dOClIllll'nts have
been <'reatcrl in 'illllll' fa.,!llull by tile Jel"end'ltll fill
Q (BY MR. WALKER) Do you see on _. excuse me.
J should have referred you to line 43, occupancy and
move In.
MR TRO{ i r Sallll' obJectlOIl
MR. WALKER: And I'll give you a continuing
objection as we walk through these
Q (BY MR, WALKER) These are SImply excerpts
fro111 the monthly reports and you can _. Mr. BaIrd, if
you choose to, you can look at the entire rerort
These, b~' the way, have been produced by the City
A J do see line 43
Q Okay
Page 11
A, As well as line 45 There seem to be two
different duratl0ns~ one offive days on line 43, and
one of nine days on line 45
Q, RIght. And it appears that there is an
error on line 45, because it indicates 917107
Do you see that?
MR TR01'T :\11 erHH bv \.... !1(1, Pdf;}'")
MR WALKER I have no idea
THE WITNESS Yeah. I can't tell you whether It
IS an error or not I just can see _. I can see what
It says
MR WALKER Okay. That's fine
Q (BY MR WALKER) If you flip down a couple
of pages to CM073988
A I have that document in front of me
Q And It'S dated 4/3/08
Do you see that?
A I do
Q And line 45 indicates a move In duration of
zero days with a start date of Thursday, 10/16/08.
Do you see that?
A I do
Q Moving on down to CM074057
A Uh-huh
Q It's dated Frrday. 5/2/08
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Q And we can go through the rest of these
but -- and take your tIme to look at them, but
essentIally they are from and after that last master
schedule, The ones included in Exhibit No 322
indicate the same move in date of 10/15/08
MR TROT IT OhjC'ct to the f(IIlll of/he qu,'sllnn
Q (BY MR. WALKER) Now. then ,fyou turn to
the very last page in Exhibit No, 322, which is marked
CM074519
Do you see that?
A Uh-huh Yes
Q Do you recall seeing the article that
appeared in the newspaper of whIch this is -- the
excerpt IS contamed on this page"
A SIr, we have two newspapers at the City of
Mendian There is the Valley Times as well as the
Idaho Statesman I'm not sure which one this was
from
Q Okay Do you recall seeing an article in
Page 13
the newspaper"
A I've seen this clip before
Q Okay. Let's move to Exhibit No, 323
(Deposition Exhibit No. 323 marked.)
Q (BY MR. WALKER) And take a look at Exhibit
No, 321 and let me know whether or not you've seen
this complaint tiled by the City of Meridian before
A Yes, I have seen this document before
Q Okay, If you would turn to page 2 of the
complaint, which is marked PETRA9683I, and in
particular, look at paragraph 6. Paragraph 6 reads,
"The agreement provides that prior to providing any
services which would be subject to section 7, changes.
the construction manager shall notify the City of the
proposed change and receive the City'S approval of the
change"
Do you see that?
A Yes.
Q And then in paragraph 7, the complaint
alleges, "Petra failed to obtain any prior approval of
Change Order No.2."
Do you see that?
A Yes
Q What facts does the City rely on for the
statement that Petra failed to obtain any prior
4 (Pages 10 to 13)
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approval of Change Order No.2?
I\IR fROI I Object tn the fnrm nfthe CJu('!':tinn to
the extL'IH it ma\' call fur an\, form of leg.a!
You can answer
THE WITNESS: Well, the City did not receive even
the advance notice of Change Order No 2 until, I
believe it was November 0[2007. And by that time,










look at the first email from Keith Watts, dated
September 5th, 2007, on page CMOl2799
Do you see that?
A Yes
Q And it reads -- and this IS addressed to
Wesley Bettis and Gene Bennett, who, I believe you
know were -- Wesley Bettis was an employee of Petra,
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Change Order NO.2 had already taken place
Q (BY MR. WALKER) So it's your testimony that
Petra commenced work on the items that are included in
Change Order No.2 prior to November 5th, 2007?
A Yes
\1R !f{()( I (Jh!('ct 10 lIlt' form
Q (BY MR WALKER) What's the basis for that
statement" What facts do you have to support that
statement?
A. I probably would have to refer to the
timecards that they submitted in support of Change
Order No 2. I think those came in October of 2008
And it is my recollection that those timecards went
back to a period that began before we received notice
of Change Order No.2
Q Do you recall your earlier testimony in the
Page 15
deposition of -- that we conducted -- or the two
depositions that we conducted wherein we discussed the
timecards and when they -- and what they represented?
A I don't have a specific recollection
Q Oknv
(Deposition Exhibit No. 317 marked.)
Q (BY MR. WALKER) I'm going to take an
exhibit out of order and hand you what we've marked as
Exhibit No. 327. Take your time -- and this is an
email string. It commences on the second page of
Exhibit No. 327, which is marked CMOJ2799, and the
first page is marked CMOl2798
Do yOll see that?
A I do
Q Have you seen this email string before?
A I'm not copied on it, so I wouldn't have
read it at the time that it was sent out. And to be
honest with you, I don't recall seeing it, so I would
like to go off the record here for a minute and read
it if you are going to ask me questions about it
Q. Sure Yes. Take your time
MR. WALKER: We'll go off the record
(Off the record.)
MR. WALKER: Okay We are back on the record
Q (BY MR WALKER) Mr Baird, I want you to
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A. Yes, I'm aware of that.
Q. And it also lists Adam Johnson
Who is Adam Johnson?
A He was also an employee of Petra
Q And it reads, "I got to go to Council last
night and talk abollt the change orders. During
diSCUSSion, COllncd agreed to finish the entIre
building. That is, not leave any areas unfinished
This is to be Petra's official notice of that decision
and to move forward accordingly. Council will be
receptive to any significant cost savings, but leaving
the building unfinished IS off the table. I will
email you the minutes from the meeting as soon as they
are available."
Did I read that correctly?
A Yes
Page 17
Q Have you had a discussion with Keith Watts
regarding the official notice that he's giving here to
Petra of the decision'and to move forward accordingly?
A. Not that I recall.
MR TRnf'T Obj('ct to the' form (If tIll' qlll'';fion
THE WITNESS: Not that I recall
Q (BY MR. WALKER) MOVing on up to the next
email -- well, yeah -- the next email from Wesley
BettiS to Keith Watts. also dated September 5th, 2007,
and It reads, "Does thiS mean WIth or WIthout the wire
partitions?"
Do yOll know what that IS about?
MR TROI'T S,lHlV ()hit'l'lioll Oh)l'l.'tln the tillnl
THE WITNESS: I don't As I was reading through
this, my first question was. what wire partitions?
What's a wire partition, and what are they talking
about? So I don't know
Q. (BY MR. WALKER) Then Me. Bettis goes on,
"Anything else from the VE sheet or will this be in
the minutes?"
Did I read that correctly?
A. Yes.
Q Do you know what the VE sheet is?
A ! don't know what they are talking about
No It would only be speculation if I were to-~
5 (Pages 14 to 17)
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Q Do you recall whether or not you attended
the CIty Council meeting on Tuesday. September 4th,
2007°
A, I don't remember There would be a record
if I was there.
Q. Then moving up to the next email from Keith
Watts to Wes Bettis. dated September S, 2007 "1 will
mqmre about the WlTe partitions, and I need to









ceilings, but 1 think we are just a little bit
pregnant to be making those changes now,"
Did I read that correctly?
A. You did.
Q Do you recal1 a discussion with regard to
not doing the access floor HVAC system, but rather
going to a traditional box car rooftop unit?
~1R TR01'T Ohjcd lollle- fmlll uflhe' question










































































feeling was not to lessen the building by elimlnatmg
Items Re-engmeering would be consIdered but not so
much eliminating,"
Did I read that correctly?
A Yes
Q Do you recall discussions regarding not
el1mtnatmg items from the building?
MR TROt'T Ohjl'\'llullll' form ul the qUl'slllll!
THE WITNESS: Separately from this email. as I
think I've already testified in my previous
depositions. I was present at the Mayor's Building
Committee meetings, where items were presented for
discussion on whether to leave them in or remove them
from the building
Q (BY MR. WALKER) And what do you recall was
Page 19
the conclusion -- your impression of the conclusion
reached with regard to that issue'?
MR TROt'T ObJCC11o IlH: fmlll (If til,,' qUl'stion.
Q. (BY MR. WALKER) I'm Just asking for your
ImpreSSlOn
THE WITNESS My recollection IS most of the
Items -- you know, they were talking about leaving in
or takIng out cabinets, things of that nature, It was
really nothing much of signiticance, and they picked
and chose from -- among the list
But as Wes Bettis already points out here,
all the engineering had been done, so they weren't
talking about value engineering. They were just
talking about eliminating items,
Q (BY MR. WALKER) I want you to referto the
next email In the series from Wes Bettis to Keith
W<ltts, d<lled September 5th; and in particular, just
the last paragraph, which is on the second page of
Exhibit No 327. wherein Mr. BettIS writes, "We could
have saved quite a bit of money by going to a
transitional deSIgn, no access floor, traditional box
car roof top units, and just meet the minimum ICC







































































THE WITNESS' As I believe that I've testified in
my prior deposition, I don't specifically recall that
discussion, I was shown some meeting minutes where it
appears that it was discussed. That's all that I
recall,
Q (BY MR WALKER) Okay. Then moving up to
the next email on the first page of Exhibit No, 327
from Wes Bettis to Keith Watts, dated September 5th,
2007, wherein he writes, "Ours is not to question why,
merely to march on and do or die~ right? We will keep
submitting ideas and let the committee and the council
address them accordingly. The next major hurdle is
the plaza and where that comes in price wise."
Did I read that correctly?
A Yes
Q Do you recall any meetings following
Page 21
September 5, 2007, dunng which Petra submitted
additional ideas regarding value engineering?
MR TROt IT: Ohject In file f(llftl oft1l,,' qlll";tion
THE WITNESS: As I've testified in my previous
deposition. I don't think what we received, whether it
was on September 5th, or before or after, I don't
believe it was value engineering They may have
called it value engineering, You might call it value
engineering, but it was merely a list of items to
consider deleting from the building; cabinets. things
of that nature
Q (BY MR. WALKER) And what is your
understanding of what the term "value engineering"
means?
!\IR TR()(; r Ohjl'Ct Itl the fot'1ll ofthL' qut.'stlon.
C;'Ills rOI ~,pecllhl1011 It calls for a le.g,!!
C'()l1{'ltbiUIl
Q (BY MR. WALKER) I'm asking for your
understandlllg
A. Sure, I discussed thIS at length during my
first deposition, the original depositIon date I'd
llke to just refer back to that prior testimony, if I
cOlild
Q Sure. Or if you Just want to adopt the
prior testimony, we can save time and move on.
6 (Pages 18 to 21)
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A That IS exactly what I was talking about
Rather than rehashing It again today
Q Okay In the second paragraph of the
September 5th, 2007, email, Mr. BettIs Writes, "Any
thought on a meeting for the change order request for
the eM fee on the contaminated soils?"
Do you remember a meeting that occurred
after September 5th, 2007, regarding the construction
manager's fee on the contaminated soil in mediation?
\IR [ROt T: Ohtcct III tilL' ((lllll \lflhc qUI.'Stl\l11
THE WITNESS I don't recall attending a meeting
with regard to the change order request on the
contaminated soils That's the change order request
that we've identified -. was identified in the record
as Change Order No, 1. It may have been Keith that
attended that meeting. but I don't recall being at a
meetmg to diSCUSS that.
Q. (BY MR. WALKER) Mr. Bettis goes on and
writes. "I have an informal COR" -~ which I'll
represent to you stands for change order request ••
"for you to review on the change and project
complexity from $122 million, 80,000 square feet, to
19.1 million, 100,000 square foot project, but thought
I would hold off formal submittal until the plaza is
bid and the final base contract value is determined so
Page 23
th::tt everythmg stays current and we do not create an
Image of'nickel and diming' the project."
Old I read that correctly?
A. Yes
Q Old you have any discussion at any time
after September 5. 2007, with Keith Watts regardin~~
the change order request for the change in project
complexity':!
" Ohll'CI tll lilt' fmm oftlw question Assumes
[nels not 11ll'\ltlellt't· i\lav call fnl a It'g~ti
conrlll<;illn\nd it calls rlll ,>pecllbtlOll
THE WITNESS: As I've already testified today. I
wasn't c"pied on thiS email. I don't recall seeing it
before today And the first time lh::tt I was made
aware of any pending request for Change Order NO.2
would have been in the letter from Wes Bettis that was
delivered in November of'O?,
Q (BY MR. WALKER) Didyourev,ewthemonthly
reports as they were rendered by Petra during the
course of the project?
\IR !"!{ot'r Ohject to the fOllll of tIll' question
THE WITNESS: I attended the Mayor's Building
Committee, where those reports were handed out once a
month. beginning in December of 'a?, and I would look















































































follow along with the presentation •• the meeting
presentation by Petra usually consisted of going
through the highlights of those documents. So. yes, I
was at those meetings for the most part, and for the
meetings that I did not attend. I made sure that I got
ahold of those reports
Q. (BY MR. WALKER) Now, In the last response
in this string Keith Watts, dated ~~ from Keith Watts
to Wes Bettis. dated September 5. 200?, Mr, Watts
writes, "Good idea on the second one"
Did I read that correctly'>
A Yes
Q Do you understand what Mr. Watts is
referring to in that statement?
MR TROUT: Ohject to the fOflllllflhe question
Calls for speculation Mav call fm :,Ollll' kind flf
legf'l! ronc!tI,>loll It t'; also \:lglll' and amhH~lloll';
THE WITNESS Yeah, I'd only be speculatmg what
he's talking about
Q (BY MR WALKER) Okay And then Me. Watts
goes on and says, "I will look at Will and Ted's
schedule to schedule a meeting and get back to you
today, Thanks, Keith Watts."
Did I read that correctly?
A Yes
Page 25
Q. And I'm assuming that Will was Will Berg,
who was then Meridian City Clerk?
\IR TI\OLT Ohject tllllll' f\lllll ufthl' question
THE WITNESS: That would be an assumption
Q. (BY MR WALKER) Were there any other Wills
that were involved In this process that Mr. Watts
would be communicating with?
A Not that I'm aware of.
Q And IS it your understanding that the
reference to Ted is a reference to you?
A. There were some other Teds involved in the
project, particularly with some of the prime
contractors. but they rrobably weren't involved by
then, so you cOldd make a reasonable assumption he's
referring to me. sure.
Q. And do you recall whether or not you and
Will and Mr. Watts had a meeting with anyone from
Petra regarding the items discussed in this email?
MR TRot:'I' OblCd ttl lill' f\lllll (If'lhl' qtll'stion,
THE WITNESS: I don't recall meeting in the
September 2007 time frame, We may have had met after
we received the letter in November.
Q (BY MR. WALKER) Do you recall meeting after
receiving the letter in November·- and I assume you
are referring to the November 5th. 2007. letter
7 (Pages 22 to 25)
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A That's correct The only specific meeting
that I recall was the meetmg that took place m
October of 2008 where we went over -- where Keith
Watts. Gene Bennett, and myself -- and maybe Tom
Coughlin W<lS there -. where we went over the
substantlatlOn that they provided in support of Change
Order No, 2. That's the only specific meeting that I
remember as far as meeting with Petra to discuss
Change Order No.2
Q, Do you recall meetmg wIth anyone at the
City of Meridian with regard to Change Order No.2 at
any time after September 15,2007. and before October
of 2008'
A. Boy, I'm sure H_ we had lots of internal
meetings. The record contains my·· or some City
responses to the change order request that I would
have been involved in drafting, so I'm sure that we
had meellngs regarding them
But as far as sitting, here today having any
specIfic recollection, the one from October 2008 is
the only one that stands out.
Q. Do you recall a meeting in August of2008
with Gene Bennett and Tom Coughlin and you during
which you'd discussed the substantiation that Petra
Page 27
was submitting to the City of MeridIan in support of
Change Order No, 2?
A. I only recall one meeting, and I've been
referring to that as the October 2008 meetmg
Perhaps I'm confusmg it with the documents that were
received in October of 2008 that may have come out of
the August -- it could have been August. I haven't
gone through that calendar to get those exact dates
But that'S the meetmg that I'm referrmg to
Q Okay Thank you, If you turn ..• I'm back
to the complaint, which is Exhibit No. 323
A Uh-huh
Q If you turn to the third page of the
complaint. which IS PETRA96832, and paragraph 17
.lust want to make a clarification. And paragraph 17
reads. "Petra began incurring costs related to the
claim of Change Order No.2 on or about July l. 2006 "
Do you see that?
A Yes, I do
Q Do you recall your testimony during your
last deposition that that was probably an error and
the year should be 2007?
:"d]{ TROLl" ()bl~ct tOlhe flllm urll\(' qUt'Sllllll
THE WITNESS: I don't recall my testimony, but I
























12: 34 : 18





















































context of my review of Change Order No. 1 and Change
Order No, 2, as I sit here today, I'm thinking that is
probably factually correct. Because we've made the
allegation all along they incurred these things once
they started construction, on or about that date.
So it would make a lot more sense to have it
be that July 1st date of 2006
Q (BY MR. WALKER) 2006"
A As It IS stated there, yes
Q Do yOll know when the Construction Management
Agreement between Petra and the City was signed?
A August 1st, 2006
Q. And do you know when construction commenced?
A. Not without looking at a schedule
Q Okay. Moving to paragraph 21. "Petra
breached the agreement by failing to provide the
services required pursuant to the agreement to the
City"
Old I read that correctly')
A Yes
Q And what services did Petra fail to provide
that were required by the agreement, which I'm
assuming you are referring to the Construction
Management Agreement
Page 29
\11{ l'I\Ot "f OhjC'Cl 10 the fUlfn lit" the qllt'slIP[J tu
THE WITNESS: Yeah, the Construction Management
Agreement was signed on August I st of 2006, and it did
contain a number of requirements of Petra.
The one item that sticks out in my mind was
their failure to provide the written report of the
owner's criteria, I think that was in section 4.1 of
the Construction Management Agreement
Q (BY MR WALKER) If you want to look at that
agreement, it is Exhibit No.2, and the binder is
right over there so feel free to take a look at it.
MR. WALKER: Let's go off the record
(Off the record.)
MR. WALKER: We are back on the record.
Q (BY MR. WALKER) Me Baird, you've had an
opportunity to take a look at Exhibit No, 2, the
Construction Management Agreement; is that correct?
A Yes.
Q. And in answer to my previous question
regarding what services did Petra fail to provide, you
mentioned the owner's criteria
A. ! specifically mentioned the failure to
provide the written report on the owner's criteria,
Section 4.2 requires that the report shall include
8 (Pages 26 to 29)
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proposed solutions addressing each problem identified,
alternative strategies for the cost effective design
and construction of the project. and alternative
strategies for the cost effectIve future expansIOn of
the project







longer the primary contact on the project
Q. Okay. Now, you also mentioned that the
Construction Management Plan failed to Identify the
general conditions; was that what you said?
A Yes
Q And what do you mean by that'"
MR TROt ~T O!ljl,:Cl 10 till' rUllll ofll1l' qUl'\(lOn













































































A, That was the one from the construction
strategies phase. In the prelimmary design phase M_
Q. What rage are you referring to?
A I'm referring to page 8, Bates No. CM002694.
The Construction Management Plan that was
reqUired that was produced was Incomplete
Q And in what regard was it Incomplete'"
A The big thing that It was miSSing was the
identification of the general condltlOns
Q Anything else?
A. I was not satisfied with the organizational
chart that was In there. I don't think that it
reflected the relationships with the partIes that we
created •• or attempted to create with this agreement,
the ConstructIon Management Agreement In fact, I
think as I previously testified in my other
deposition, I sent an email to Gene Bennett explaining
that, what we expected to see, and what we never got,
Page 31
what we thought the relationship should have reflected
in the organizational chart.
Q. Okay_ Now, with regard to the
organi7.ational chart, you've indicated you sent an
email. But in actual fact, were yOll referring to your
April 3rd, 2007, letter to Petra regarding certain
deficiencies that you perceived existed in the
relationship between Petra and the City?
MR TR01'T {)\))\.'(1 ttl tIll' l"olll1 {if 1Ill' ljUI'SlHll1
THE WITNESS' No In fact, 1remember sending an
email to Gene Bennett
Q (BY MR WALKER) Okay
A It would have been in and around probably·.
following the April 3,2007, executive session,
following up on the discussions that were had in that
executive session
Q_ And did Petra provide a revised
organizational chart'"
A. I wouldn't say it was revised They never
submitted the _. any kind of an organizational chart
reflecting the relationship of the parties that we
were trying to create.
Q. And did you point that out again La anyone
at Petra?









































































4.4.1, subsection A, about halfway down. It talks
about the Construction Management Plan shall include
recommendations for the cost effective bidding of the
project, including the procurement of those. quote,
general conditIOns·· the quotes are In the
docllment·- general conditIons. items that may be
effiCIently and monthly procured by construction
manager directly
That's what was supposed to be included, and
the section in every edition of the Construction
Management Plan that I ever received, it was always
blank
Q (BY MR WALKER) Did you discuss that WIth
anyone at Petra'"
:viR TROUT Object to the form
Q (BY MR WALKER) D,d you dISCUSS the alleged
absence of the procurement of those general conditions
Page 33
being addressed in the Construction Management Plan
with anyone at Petra?
MR TROt''1 (}!ll(.'l'l!() the r(lIlll ()ftlw qllcstion
THE WITNESS: After April3rd of2007, Keith
Watts was the primary contact between the City and
Petra, And I do recall communicating with Keith
regarding that. So it would have been Keith'sjob to
discuss that with Petra
Q (BY MR WALKER) And did you follow up WIth
Mr Watts regarding any conversations that he may have
had with Petra regarding this Issue')
THE WITNESS: I sent him my thoughts on what was
missing, and it was his job to communIcate that to
Petra
Q (BY MR. WALKER) I understand that But my
question was: Did you follow up with Mr, Watts to
find out if he had reached an agreement with Petra
regarding the general conditions?
A. I don't recall.
MR TROT rr Ohrvcl to tlw fUlIl1 lIt' t!l~ qlll''ilHlI1
THE WITNESS: I don't recall at this time.
Q (BY MR, WALKER) Is there anything that you
could review that would refresh your recollection as
to whether or not you had any conversations with
9 (Pages 30 to 33)
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Mr. Watts regarding his discussion of the general
conditions with anyone at Petra?
A. I'd have to go through my email chain during
that time period. I presume that most of those
emails. if they are not privileged, that they would
have been produced.
Q So is it your testimony that emails between
you and Mr Watts would be privileged and would not be
produced in this case?
A. No
MR TROI'T Ohit-vI tn t!ll,' l'0l1ll tlf till' ljU('SIl()ll
THE WITNESS: No. I had certain communications
with Bill Nary in my office. He's the City Attorney,
and our discussions would be considered attorney work
product
Q (BY MR. WALKER) Okay Any other services
that Petra failed to provide as alleged in paragraph
21 of the complaint?
A. Yes, I'm looking at section 4.7 of the
Construction Management Agreement. It is found on
pages Bates No. CM002697 and CM002698. specifically,
paragraphs 47.9 It states, "Constnlction manager
shall carefully observe work of each contractor
whenever and wherever necessary and shall at a minimum
observe the work project site no less frequently than
Page 35
each standard work day. The purpose of such
observation shall be to determine the quality and
quantity of the work in comparison through
requirements of the construction contract
"In making such observations, the
constructIon manager shall protect owner from
continuing deficient or defective work, from
continuing unexcuslld delays in the schedule, .md from
over payment to a contractor.
"Following each observation, construction
manager shall submit a written report of such
observation to owner and architect together with any
appropriate comments and recommendations" -- "comments
or recommendatlons,"
Q. Okay, Of those items that you'vejust
identified in paragraph 4.7.9, what did Petra fail to
do that did not meet the requirements of the
Construction Management Agreement?
A They failed to protect the City from
detective work. They failed to provide written
reports of any observations that they .- maybe they
didn't make the observations, so they didn't·· either
didn't make observations or didn't give us reports on
their observations


















































































field reports. the daily reports that were prepared by
Petra with respect to the Job during the course of
construction?
MR TROt rT Obi(~Cl to the forlll (If Ihe qucstion to
the extent it rna\' call fOI a lel',a! conclusIon It
evidf'IHT III Ihi" l';lse
THE WITNESS: I have not. r'm basing my
allegation on the fact that we have experts 1n thIS
case who have identified portIons of the buildmg that
don't meet specifications. It was Petra'sjob to
observe the work and to protect us from that
happening
Q (BY MR. WALKER) And specifically what items
are you refernng to that did not meet specificatIons?
l\AR TJ{( H ~l ()bt ...·ct til the fmll1 Dr the question
Ollhld" th~' scop...• (lj"t!ll'l \\'It!j~S.,,t:~;' HJ{b)«(,)
THE WITNESS: I was going to refer you·· and t
would refer you to the reports and the depositions
that you'll be taking of those witnesses.
Q (BY MR. WALKER) What facts are you relying
upon to support your testimony that Petra did not
proVide written reports of each ~. of such
observations to the owner'}
MR TROI'l ()I'I'-'o..'l (0 the CUI III of Ihl' tjlll'SIIOn
Page 37
THE WITNESS: My al1egation is contained more in
the fact that we have a building that doesn't meet
specifications and somehow that happened on Petra's
watch
Q (BY MR. WALKER) And I need to know
specifically, and I have a right to know specifical1y
what items you are referring to when you say that the
items do not meet specifications?
MR TROt IT Objl:ct ttl th ...· IOllll of thc qllcsti\.)Jl
It'", f'lut"idr Ihe SCO!W oflhi" \\illll'SS\ lO(h)(6)
an opr0rtlillitv to dl'fllls .... IllUSt. If not all or [!Jo"....
experts ('('I11nse! That's no! pall of this lO(!l)((J)
deposition, and!ll' dOt..'sn'l havL' tu lL'spund to VOll
This is l()(b)((l) \\itb ((,spL'ct to the
positiC'n that h(' statro, and thaI'S all So vou dOlJ'l
j,!f't tn il1'1uill' bevw1l1 that
Q (BY MR WALKER) Mr. Baird. ifyou·d look
back at your notice of deposition, which is Exhibit
No, 321. And you've been designated as the person
most knowledgeable regarding the allegations by the
City set forth in paragraphs 4 through 21 of the
City's complaint; right?
10 (Pages 34 to 37)
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A That's what it says
Q Okay And you're -- also more specifically
you've been indicated as the designated person with --
most knowledgeable about the facts the City claims
support Petra's alleged breach of contract.
Do you see that?
A I do
Q And do you consider the alleged failure of










and uncivil to interrupt--
MR. WALKER' It's your objections that are rude
and uncivil and are interrupting these proceedings
MR. TROUT Well. excuse me, Me. Walker--
MR WALKER You can object tothe form of the
question if you want. Your objection is on the
record. You don't have to make a speaking objection.









































































in paragraph 4 7.9 as a breach of the contract"
MR !'J{ot ''I' Oh!l'(\ to tlll~ rOIl!) (ll'lllC ljm,.,lloll
to the ('""tent thill i~ a qlll~slioll It's heco askeel <lod
answe-recl
VOll can llnswcr
MR. WALKER·. Counsel, I'm going to object to your
continuous coaching of this witness
MR. TROUT I haven't cold him what to say in any
regard, Counsel
MR, WALKER You don't need to. You know, you
are skilled in this $0, Mr Trout, if you'd let us
just proceed, we'll be able to wrap this up. If he
doesn't have the information, that's all he has to
say If he has the information, I want to know what
itis
THE WITNESS If I can stop you guys, I'd like to
Page 39
say that maybe we should look at Steve Amenta's
subpoena for his deposition where he's been designated
as our expert, I'm relying on his reports. And ifyou
haven't had an opportunity to depose him, I think
that's coming up this week.
Q. (BY MR. WALKER) I'm depOSing Mr Amento
tomorrow regarding damages, and JO(b)(6) depOSition
If you are not the person most knowledge,
then.lust tell me who is, and I'll ask those questions
of the person most knowledgeable
MR TRO{ IT With all du<.' rc:-;pecl, Clllll1Sl:l, till'
question has hecn nskl'd and <lns\\'t:red \'Oll\<.' hr:ell
referrE'n t01hc C'\IWlt \\'l!ne~;s report:'> and all nrl!1l'
informati0n nlrc-:Hh' pnwided to \"(ltll client III thi,..,
case reparnin,l! (""';"Ict]\, how llll' hllildill~ f;'lds tn meet
the r1<1n Rnn srC'rific;lllllll, and till' ronstnwlinllllllner
Petra's. \\'Rlrl1 Eliit'd III rlll'l'l the ptms ann
spe:rifiratinn.,:. alld Pdlil',.., pn'clsc Il'sponsihilitv !i.l
connuct nail\" inspedioll to dctl'lmil1c whether or not
the work met pbn ;lnd SIW{;ificalin!l, ;mn hec;t
ron~tl\lctilll1 placllcr:s aCl'lllding to lht' \\lllstruclinn
MR. WALKER Mr. Baird --I mean. Mr. Trout,
would you mind shutting up, please







































































MR. WALKER Finish, please, so we can move on
MR. TROUT Are you going to continue to
interrupt me?
MR. WALKER If you continue to make speaking
objections, yes. I'm entitled to.
MR. TROUT: I didn't make a speaking objection.
MR. WALKER Are we going to move forward with
this deposition?
MR TROUT I don't know Are you going to
continue to interrupt me uncivilly? Remember, there
is a rule related to that. And you are the one who is
constantly referring to rules in this case about
conduct
Now. I've never interrupted your statements
made on the record in this case, and I'm not sure I
understand, Mr, Walker, why it is that you find it
Page 41
important to interrupt me when I'm speaking in this
case
MR, WALKER Go ahead and finish your objection,
please.
MR. TROUT: Are you going to interrupt again?
MR. WALKER: I can't answer that until I hear
what your objection IS
MR TROf'T Well lllY llhll'dllitl IS tklt the
question kl'i lwell a'iked and ;l!l'i\\l'll'd ;llld tIlt'
MR. WALKER Okay. Fone
MR. TROUT: -- illf(lll1l:llinn rrlntf'rl to the
question ha~; :d! 11L't~1I plm'lded In yOIl ill nccordance
with Ihe Rtllt,'i pf('l\ II PlllcC'dure
:viR. WALKER. Fine Thank you
Q (BY MR. WALKER) Mr. Baird, do you have any
proof that Petra dId not observe the work each -- at
least each work day?
MR. TROUT: Object to the form of the question to
the extent it's vague and ambiguous
THE WITNESS: I would have to review any repons
that were prepared by Petra on that -- regarding that
in order to answer that question
Q. (BY MR WALKER) Let's turn to Exhibit
No. 324
A. What is Exhibit No, 324?
11 (Pages 38 to 41)
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Q Oh. 1guess 1 better give it to you I'm
sorry
(DepositIOn Exhibit No. 324 marked)
Q. (BY MR. WALKER) It IS the proposed first
amended complamt










Council signed by the Mayor and Council, and I believe
it was in February of 2009. It could be construed as
a denial, although it did contain an invitation for
Petra to come in and discuss it further with City
Council in executive session,
Q. And do you recall what Petra's response was
to the February 24th. 2009,letter?










































































Q Have you seen this document before')
A Yes
Q I'm going to refer you to paragraph 10,
please, on the second page of the first amended
complamt And. in particular, the last sentence
where the complaint alleges Change Order No 2 was
ultImately denIed
Do you see that"
A Yes
Q. Do you recall the date when the change order
was ultimately denied?
MR TRO\ IT- By the wav I'm l-'-llin~ to oblect In any
comrl;\i111 t 'nollhe ('ourl gnlnts us leaH' 10 liJe
rt I d\ltl'llll1nk II'S apprupllHle fnr CtHll1sl'llll
m(j!t1n' \\1111 Icspl'clln lht' first <llllt'l1ded cumplallll
I'll allow questions tn hC' asked hUl I mmt
Page 43
a standing O!JI\.'rlIOlr to all\, qlleslloll~ rdated ttl It
MR. WALKER: Thank you, Counsel, My only purpose
is to jlrst use thiS as an outlme and just to move It
along, because it does provide us some structure
Q (BY MR WALKER) And I recognize that this
proposed first amended complaint has not been ~- is
not part of the record at this point, so 1am just
using it as a guide
Is that acceptable to you, Mr. Baird?
MR, TROUT: I'm III ohlt:l't and I!1stlllCt tIl\'
wi me''''' not In ;lllS\\ L'J rhal qUl'S1ll111
He i" ht:>rc !Ol('"pulld pUISll<llll to lhl'
deals or rrcccptahk' ar l'allgClTll'l1ts \\"1111 counsel for th~
defendllnt H'!'ardmf, tillS matte!
My ohlL'ctroll slands to any queS!1011S
regardinp. 10 the fir"t alllt.'llded l'OrnpJallll or jlroposl'd
fir'" flrnt"nrlt"rl compl:1in! lIntil sllch lil11t' :1': thi.' l{)lnl
allows it or t(lllllSl'L \(IU ;Ill' wJ1llng tll ~,ll]llll:ltL'
tn its filin"
MR. WALKER I'm not stipulating to its filing
Q (BY MR. WALKER) Mr Baird. do you recall
when Change Order No, 2 was ultimately denied')
A. As I've testified in my prior depositions,









































































THE WITNESS: I don't recall.
Q (BY MR. WALKER) Do you recall receiving or
seeing a letter dated March 16th, 2009, from me
requesting mediation?
A. J do, Although, I don't know if that was
specifically in response to that letter, but we -- the
next step in the process was mediation was requested
Q What facts does the City have to support its
claim that's been made throughout this case that Petra
misrepresented the maximum price of the contract -- of
the project?
A. I'd like--
MR TRO{ iT Object tnlhl' fmlll llf the qucsliun to
th(' ("denl il (:i111s fur it 1l'gal condUS1U!l, and to lhe
extent it is ill <111\ \\:1\' Icbted 10 th(' pmrn<;crl first
amcn(kd (lllllplallll
THE WITNESS Again. I do recall discussing this
Page 45
in my prior deposition.
Q (BY MR. WALKER) What document are you
referring to?
A I've picked out Exhibit No. 10, Bates
No. CM024235
Q, Okay. And in what -- what point would you
like to make with respect to Exhibit No. 10?
MR TROUT- OhjC'ct ttl thl' fmnl ofllll' quC'stion
THE WITNESS: That document is a project cost
summary, and I'm attempting to address your question
regardmg Petra's misrepresentation of the .- was
it -- can you repeat your question now that we've gone
down this road
Q (BY MR. WALKER) What -- well. if you want
to just adopt your prior testimony, that's fine with
me.
A No. I want to make sure that the question
had to do with Petra's maximum fee
Was that the question?
Q No The question was --
MR. WALKER Why don't you read the question
back, please, Janet.
(The question was read back.)
MR. TROUT: That's why I am confused.
MR. WALKER: I'm sorry. It was a poor question.
12 (Pages 42 to 45)
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Q (BY MR. WALKER) What facts doesthe City
have to support its claim that Petra misrepresented
the maximum price of the project?
MR TROt'T Ohircl to the fnnn Ilf the qIH-'l:.tinn
It misst:1rr<; Ilw daiJ1l~ III till' case- It Illlsstales lhl'
prior testimon\' of the witnesses who haw lestilil'd in









City relying upon for its claims that Petra failed to
define the general conditions?
A, I've never seen a definition of the general
conditions. I don't think it eXists.
Q Okay What facts does the City have to
support its allegation that Petra did not properly
admmister the prime contracts?








































































also ViW\l(' :lnrl ;lI11hi~\lt111<;
THE WITNESS: Could I have you show me where
we've made that allegation?
Q (BY MR. WALKER) Well, are you aware -- you
are the designated person most knowledgeable by the
City with respect to the claims that are made in the
complaint. And throughout the case, there has been an
allegation that Petra misrepresented the maximum price
of the project
I just want to know what facts the City is
relying on support that claim
t>.1R TROlJT: Objt'rt Itl Ihl..' COIll) ()l"thc qUl'stion
that hl'ls her;-n prcsclltl'd bv the Citv ill H'hJti(lll~hip tn
motions which han hN'll filed wilh the Cnll1!,
affirlavits mc-rl with the C(llltl lIma\' call fot il
legal rrmrlll<;ioll II i" <III \ ilgl!t' and ;1I1lhi~'\ll111S
Page 47
THE WITNESS With regard to Petra's construction
management fee, as it is a portion of the total
project cost, I was referring to Deposition Exhibit
No. 10 to show that at each estimate, beginning on
January 15th of 2007 and continuing on February 12th
of2007, April3rd of2007, and July 12th of2007,
Petra represent that their construction management fee
would be $574,000 at each of those dates. They also
represented that their reimbursables would be 279,812
on each of those dates
The alleged misrepresentation comes from the
fact that in Jerry's Frank's deposition he testified
that he never thought it was a fixed fee contract He
called it a cost plus a fee
And they've made this representation that
that would be the maximum fee -- construction
management fee, when in fact by JLJly 12th -- well,
what you showed me today is in September of 2007 they
claimed ~- they did Change Order No.2, which was an
increase in that fee. After standing up in front of
the City Council in July of2007 saying that the
highest price that they'll ever pay for the project
was this $20,457,747 fee That's a misrepresentation
in my opinion
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THE WITNESS I'm going to refer back to Exhibit
No 2
Section 4,7, 10 whIch states, "Construction
manager shall reject in writing any work of a
contractor that is not in compliance with the
construction documents unless otherwise directed by
owner in writing,"
Ifwhat we ended up with was a building with
defects, on which I'm relying on my experts to
establish, then there was defective work that was not
rejected by Petra as it was required under that
paragraph
Q (BY MR. WALKER) Anything else' In any
other fashion did Petra fail to properly administer
the pnme contracts?
Page 49
MR TR( II 'I O!Jlt'ct to Ihe fnnn ,11' IhI.' que:;liofl !n
THE WITNESS: In the Construction Management
Plan, there is a form, It's called the notice of
noncompliance, whIch was a form that was created by
Petra in order to adVIse the parties ifsomething
wasn't in accordance, I'm not sure any of those were
ever used -- or I've never seen any
To me that was a tool that should have been
used to prevent the defects that we're alleging.
Q (BY MR. WALKER) Do you know whether or
not -- do you know whether the tool was used or not?
A I'm not aware that it was ever used
Q And what do you base that statement on?
A I've never seen one except for the blank
form that is contained within the Construction
Management Plan.
Q, And have you reviewed all of the documents
that have been produced in this case?
A No, I haven't.
Q What facts does the City have to support its
claim that Petra faded to back charge -- that Petra
failed to back charge certain contractors for costs
and rather billed the City for those costs?
13 (Pages 46 to 49)
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whether or not those issues are addressed in any of
A. I don't know. Maybe we've had some of OUf
Q Do you know though as you sit here today
experts look at those and that might be contained in
their reports.
THE WITNESS' I haven't fully reviewed those
reports
the expen reports"
MR TRO{ IT Ohject 10 the form ur the question
there someone else who is more knowledgeable than you













Q. No, I know. I'm just asking you, do you
A No. I have heard it used. but no one has
know what the term "back charge" means In the
A I'd only have to make an assumption
l\,1R TRO( 'T Obll'ct to til,,' form 01 tilt' question
Q (BY MR. WALKER) If there was -- well. do





































ever defined It to me
Q So you can't answer the question based
upon --
A. No l'd like to answer the question if you
can help me understand what you mean by back charge
Q. Well, as I understand it,just for purposes
of moving this along. if there is a defect or a
deficiency that results in an increase in the cost of
nn ltem, If that's the fault of a prime contractor. it



















Q. (BY MR. WALKER) What facts does the City
have to support the City's claims that Petra charged
the City for its own errors and omissions?
A. Again, the Pac-West invoice is the example
that keeps coming to mind
Q. And as you sit here today, you canLt recall
anything else?
A Correct
Q What facts does the City have to support its









Does that defimtion comport with your
understanding of the term?











THE WITNESS Well. I've already discussed








THE WITNESS I'll assume for purposes of the
question that it does And refer you to the previous
discussion that we had in my prior deposition about
the Pac-West invoices. Those invoices contain some
notations that Petra gave a wrong level for the
installation of the floor. work had to be redone, and








today ~. testified regarding the failure to produce
the written report, the owner's criteria, which was
required by the development strategies phase And
Petra submitted a bill to the City certifying that all
of the work required under the development strategies
phase was complete when. in fact, it wasn't. So















City's position that Petra should have paid that
Now, it is not really a back charge because
Pac-West got the wrong information from Petra. But
that's a situation where the City paid for something
that it shouldn't have
Q (BY MR. WALKER) Anything else'
A I'd have to review the documents to answer
that further


















Q (BY MR. WALKER) Okay Any other instances
occur to you?
A Well, during the construction phase, if they
were representing that they were performing all of the
duties required under section 4.7, as I've already
testified, the City is claiming that they failed to
observe the work, they failed to protect against


















A I'd have to look at the billings
Q Would there be somebody else that is more
knowledgeable than you with regard to the billing
information contained in the City'S tiles"
MR TRO! iT Object to tile form of the question.
THE WITNESS: They'd have to look at the same
















that they performed that and were paid for it, that
would have been paid for work that wasn't done based
on the defects that are in that building
Yeah, those are the examples that come to
mind.
Q Any other examples that come to mind?
A As far as payment for work not performed by
Petra; is that your question?
13:06:42 25 Q (BY MR. WALKER) Well, my question was Is 13:09:10 25 Q Yes.
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(Recess taken from 1 12 p.m. to I 18 p.m.)
MR WALKER: Back on the record
I don't have any other questions Thank
you. Mr. BaJrd
THE WITNESS Thank you.














































A Those are the examples that I have today
Q Also in -- in our notice of deposition we
Indicate that we are going to be inquiring of you
regarding the facts that the City claims suppOT1
Petra's alleged unjust enrichment
Do you recall reading that in your notice?
A I do
Q And what facts does the City have to support
its claIm that Petra was somehow unjustly enriched as
a consequence of its relatIOnshIp with CIty?
A Well, the two examples IJust gave of being
paid for work that the City alleges wasn't performed,
that that would be an unjust enrichment
In Change Order No.2 -- no -- Change Order
No I, they billed a straight percentage for general
conditions resultmg from the extra month of the
project, but they didn't present any bills for
anything that was procured, so they were paid just a
flat rate under that change order for items that we
don't know what they are at this pomt Looking back
on it It -. it was pmd by the City, but in my opinion
looking at that today, I don't think that should have
been paid I think that constitutes an unjust




A Those are the examples that I have today









































transcript that should be pretty easy to find where
Mr. Walker requested that I shut up. That's going to
go to the Bar
MR. WALKER Anythmg else?
We are off the record
































but rather as a general contractor?
A Uhm, as I've already mentioned today, the
organizational chart that IS contained In the
Construction Management Plan, the way that that's
Iined out, that's more of a transitional general
contractor As J already testified, it wasn't the
relationship of the construction manager that we were
trylllg to create. That was early on
And then throughout the project. on various
documents they refer to themselves as the general
contractor, They referred to our prime contractors as
the subs. Those are all, you know, sort of a course
of conduct that says to us, they really don't get it.
They don't understand what we are trying to get them












I, THEODORE W BAIRD, beiag first duly sworn on
my oath, depose and say:
That J am the witness named in the foregoing
deposition taken on the 3rd day of November, 20 I0,
consisting of pages numbered 1 to 58, inclusive;
that I have read the said deposition and know the
contents thereof; that the questions contained
therein were propounded to me; that the answers to
said questions were given by me; and that the answers
as contained therein (or as corrected by me therein)
are true and correct.
Corrections Made Yes__No__
THEODORE W BAIRD
Subscribed and sworn to before me this _
Notary Public for Idaho
Residing at , Idaho
My Commission Expires: _
13;12:~6
13:12:28









construction, and not -- they are not representing the
City as the City'S construction manager
Q Anythinl; else?
A Those are the examples that I have
MR. WALKER: Let's go off the record for a second






day of .__, 2010, at__ Idaho
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1 REPORTER'S CERTIFICATE
2 STATE OF IDAHO)
)ss
3 COUNTY OF ADA I
~
5 I, JANET FRENCH. Certified Shorthand Reporter and
6 Notary Public In and for the State of Idaho. do hereby
7 certIfy
8 That prior to being examined, the wItness named
9 m the foregoing deposition was by me duly sworn to
10 testify to the truth. the whole truth, and nothing but
11 the truth;
12 That said deposltlon was taken down by me in
13 shorthand at the tIme and place therein named and
14 thereafter reduced to typewriting under my directlOn.
15 and that the foregOing transcript contains a full,
16 true and verbatim record of said deposition
17 I further certify that I have no interest in the
18 event of this action
19 WlTN ESS my hand and seal this day of
~ 0 ad- SApocli
0~~T FRENCH.
CSR. RPR and Notary
Public in and for the
24 State of Idaho.








Electronically signed by Janet French (101-258-315-6555) 9fe76413-9b64-48f4-aecc-c41536e7125b0069 1
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OR\G\NAL
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mWhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant/Counterclaimant.
PETRA'S RENEWED MOTION IN
LIMINE TO EXCLUDE TESTIMONY
AND DOCUMENTS REGARDING
MERIDIAN'S CLAIMED DAMAGES
Defendant/Counterclaimant, Petra Incorporated ("Petra"), in the above-entitled matter, by
and through its attorneys of record, Cosho Humphrey, LLP, moves this Court pursuant to Rules
7(b), 26(el(l) and (2) ofthe Idaho Rules of Civil Procedure, for an order in limine to exclude the
admission of testimony and documents regarding Meridian's claimed damages.
PETRA INCORPORATED'S RENEWED MOTION IN LIMINE TO EXCLUDE TESTIMONY
AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES Page 1
638128 006912
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This motion is based on the pleadings, records and files in this case and Petra's
Memorandum in Support of its Renewed Motion in Limine to Exclude Testimony and
Documents Regarding Meridian's Claimed Damages, Affidavit of Thomas G. Walker dated
November 9,2010 and Affidavit of Ginny Sam dated November 9, 2010.
Oral argument is requested on this motion and is currently scheduled November 22, 2010
at 1:30 p.m.
DATED: November 9,2010.
PETRA INCORPORATED'S RENEWED MOTION IN LIMINE TO EXCLUDE TESTIMONY
AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES Page 2
638128 006913
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I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.














PETRA INCORPORATED'S RENEWED MOTION IN LIMINE TO EXCLUDE TESTIMONY
AND DOCUMENTS REGARDING MERIDIAN'S CLAIMED DAMAGES Page 3
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB NO. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com:eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com




J. DAVID NAVARRO, Clerk
BYJ.RANOAU
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
PETRA'S RENEWED MOTION IN
LIMINE TO EXCLUDE TESTIMONY
AND DOCUMENTS BY MERIDIAN'S
EXPERTS
DefendantiCounterclaimant, Petra Incorporated ("Petra"), in the above-entitled matter, by
and through its attorneys of record, Cosho Humphrey, LLP, moves this Court pursuant to Rules
7(b) and 26(e) of the Idaho Rules of Civil Procedure, for an order in limine to exclude testimony
and documents by Meridian's Experts.
PETRA INCORPORATED'S RENEWED MOTION IN LIMINE TO EXCLUDE
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This motion is based on the pleadings, records and files in this case and Petra's
Memorandum in Support of its Motion in Limine to Exclude Testimony and Documents by
Meridian's Experts, Affidavit of Thomas G. Walker dated November 9, 2010 and Affidavit of
Ginny Sam, dated November 9, 2010.
Oral argument is requested on this motion and is currently scheduled November 22,2010
at 1:30 p.m.
DATED: November 9,2010.
PETRA INCORPORATED'S RENEWED MOTION IN LIMINE TO EXCLUDE




               
              
              
      
             
   
   
        





I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com;
eklein@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******










Case No. CV OC 0907257
AFFIDAVIT OF GINNY SAM DATED
NOVEMBER 9, 2010 IN SUPPORT OF
PETRA INCORPORATED'S RENEWED
MOTIONS IN LIMINE
I, GINNY SAM, being first duly sworn upon oath, depose and state:





      
     
     
      
   
     
    
   
    
    
    
  
  
     
          
           
      
  
 
     
 
 
     
      
   
   





    
            
      
 
  
1. I am a paralegal employed by Cosho Humphrey, LLP and I make this affidavit
based on my own personal knowledge of the facts set forth herein.
2. I submit this affidavit in support of Petra's Renewed Motion in Limine to Exclude
Testimony and Documents regarding Meridian's Claimed Damages and Renewed Motion in
Limine to Exclude Testimony and Documents by Meridian's Experts.
3. Attached hereto as Exhibit A is a spreadsheet prepared by me from my review of
the deposition transcripts in this matter, in which I calculated the number of objections raised by
Mr. Trout during the depositions of Steve Amento, taken August 17,2010 and Ray Wetherholt,
taken October 26,2010 and Theodore Baird taken November 3, 1010.
SUBSCRIBED AND SWORN to before me this <1~ay of November, 2010.
C?~7(~
Notary Public for Idaho
Residing at Eagle, Idaho
My commission expires: March 31, 2016.




               
            
               
           
         
                
                
              
          
            
 
    
    
      




I HEREBY CERTIFY that on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.

















   
                 
        
    
   
     
      
   











      
 
  
City of Meridian v. Petra Incorporated
Case No. 09-07257
Amento 8/17/2010 1 9:32:15 9:32:25 0:00:10 Objection to Form
Amento 8/17/2010 2 9:45:23 9:45:24 0:00:01 Objection to Form
Amento 8/17/2010 3 10:15:27 10:15:30 0:00:03 Objection to Form
Amento 8/17/2010 4 10:16:29 10:16:31 0:00:02 Objection to Form. Argumentative
Amento 8/17/2010 5 10:18:15 10:18:17 0:00:02 Objection to Form
Amento 8/17/2010 6 10:19:01 10:19:03 0:00:02 Objection to Form
Amento 8/17/2010 7 10:19:21 10:19:23 0:00:02 Objection to Form
Amento 8/17/2010 8 10:19:29 10:19:35 0:00:06 Same objection
Amento 8/17/2010 9 11:31:31 11:31:32 0:00:01 Objection to Form
Amento 8/17/2010 10 11:31:53 11:31:57 0:00:04 Objection to Form
Amento 8/17/2010 11 11:33:34 11:33:37 0:00:03 Objection to Form. May call for legal
conclusion
Amento 8/17/2010 12 11:35:17 11:35:21 0:00:04 Objection to Form
Amento 8/17/2010 13 11:36:08 11:36:12 0:00:04 Objection to Form. Is there a
question?
Amento 8/17/2010 14 11:36:45 11:36:59 0:00:14 Objection to Form. May call for legal
conclusion
Amento 8/17/2010 15 13:01:59 13:02:01 0:00:02 Objection to Form
Amento 8/17/2010 16 13:03:28 13:03:31 0:00:03 Objection to Form
Amento 8/17/2010 17 13:04:30 13:04:34 0:00:04 Objection to Form
Amento 8/17/2010 18 13:05:34 13:05:40 0:00:06 Objection to Form
Amento 8/17/2010 19 13:04:55 13:05:03 0:00:08 Objection to Form
Amento 8/17/2010 20 13:07:47 13:07:52 0:00:05 Objection to Form
Amento 8/17/2010 21 13:08:33 13:08:35 0:00:02 Objection to Form
Amento 8/17/2010 22 13:10:01 13:10:05 0:00:04 Objection to Form
Amento 8/17/2010 23 13:10:38 13:11:02 0:00:24 Objection to Form. May call for legal
conclusion. Document speaks for
itself
Amento 8/17/2010 24 13:11:11 13:11:15 0:00:04 Same objection to the extent there is
a question pending.
Amento 8/17/2010 25 13:11:54 13:11:54 0:00:00 Same objection
Amento 8/17/2010 26 13:13:56 13:13:57 0:00:01 Objection to Form
Amento 8/17/2010 27 13:14:19 13:14:30 0:00:11 Objection to Form. Is there a
question?
Amento 8/17/2010 28 13:15:19 13:15:26 0:00:07 Objection to Form
Amento 8/17/2010 29 13:15:36 13:15:39 0:00:03 Objection to Form
Amento 8/17/2010 30 13:16:25 13:17:07 0:00:42 Objection to Form
Amento 8/17/2010 31 13:21:35 13:21:38 0:00:03 Objection to Form
Amento 8/17/2010 32 13:25:53 13:25:56 0:00:03 Objection to Form
Amento 8/17/2010 33 13:29:24 13:29:27 0:00:03 Objection to Form
Amento 8/17/2010 34 13:29:49 13:29:53 0:00:04 Objection to Form
Amento 8/17/2010 35 13:30:15 13:30:23 0:00:08 Objection to Form. May call for a
legal conclusion
Amento 8/17/2010 36 13:31:58 13:32:09 0:00:11 Objection to Form
Amento 8/17/2010 37 13:34:02 13:34:05 0:00:03 Objection to Form I-
Amento 8/17/2010 38 13:35:56 13:35:57 0:00:01 Objection to Form iii
Amento 8/17/2010 39 13:36:09 13:36:12 0:00:03 Objection to Form KW
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City of Meridian v. Petra Incorporated
Case No. 09-07257
Amento 8/17/2010 40 13:36:18 13:36:20 0:00:02 Same objection
Amento 8/17/2010 41 13:36:40 13:36:45 0:00:05 Objection to Form
Amento 8/17/2010 42 13:38:54 13:38:59 0:00:05 Objection to Form
Amento 8/17/2010 43 13:39:20 13:39:22 0:00:02 Objection to Form
Amento 8/17/2010 44 13:39:31 13:39:32 0:00:01 Objection to Form
Amento 8/17/2010 45 13:45:31 13:45:35 0:00:04 Objection to Form
Amento 8/17/2010 46 13:45:45 13:45:52 0:00:07 Same Objection
Amento 8/17/2010 47 13:45:04 13:46:08 0:01:04 Objection to Form. May call for a
legal conclusion
Amento 8/17/2010 48 13:46:50 13:46:55 0:00:05 Objection to Form
Amento 8/17/2010 49 13:45:36 13:47:43 0:02:07 Objection to Form. May call for a
legal conclusion
Amento 8/17/2010 50 13:48:14 13:48:16 0:00:02 Objection to Form
Amento 8/17/2010 51 13:50:07 13:50:11 0:00:04 Objection to Form. May call for a
legal conclusion
Amento 8/17/2010 52 13:50:34 13:50:37 0:00:03 Objection to Form
Amento 8/17/2010 53 13:57:24 13:57:26 0:00:02 Objection to Form
Amento 8/17/2010 54 13:57:39 13:57:40 0:00:01 Objection to Form
Amento 8/17/2010 55 13:58:16 13:58:16 0:00:00 Objection to Form
Amento 8/17/2010 56 14:00:10 14:00:13 0:00:03 Objection to Form
Amento 8/17/2010 57 14:03:01 14:03:09 0:00:08 Objection to Form
Amento 8/17/2010 58 14:05:03 14:05:08 0:00:05 Objection to Form
Amento 8/17/2010 59 14:06:01 14:06:13 0:00:12 Objection to Form. May call for a
legal conclusion. CMA may speak for
itself
Amento 8/17/2010 60 14:07:05 14:07:09 0:00:04 Objection to Form. May call for a
legal conclusion.
Amento 8/17/2010 61 14:07:44 14:07:56 0:00:12 Objection to Form. May call for a
legal conclusion. Document speaks
for itself
Amenta 8/17/2010 62 14:11:55 14:12:00 0:00:05 Objection to Form
Amento 8/17/2010 63 14:12:51 14:12:54 0:00:03 Same objection
Amento 8/17/2010 64 14:13:24 14:13:29 0:00:05 Same objection
Amento 8/17/2010 65 14:16:48 14:16:50 0:00:02 Objection to Form
Amento 8/17/2010 66 14:17:08 14:17:11 0:00:03 Objection to Form
Amento 8/17/2010 67 14:17:48 14:17:53 0:00:05 Objection to Form
Amento 8/17/2010 68 14:18:18 14:18:19 0:00:01 Objection to Form
Amento 8/17/2010 69 14:19:04 14:19:20 0:00:16 Objection to Form
Amento 8/17/2010 70 14:21:44 14:21:46 0:00:02 Objection to Form
Amento 8/17/2010 71 14:22:00 14:22:01 0:00:01 Objection to Form
Amento 8/17/2010 72 14:22:52 14:22:58 0:00:06 Objection to Form
Amento 8/17/2010 73 14:24:02 14:24:05 0:00:03 Objection to Form
Amento 8/17/2010 74 14:24:16 14:24:21 0:00:05 Objection to Form
Amento 8/17/2010 75 14:24:52 14:25:00 0:00:08 Objection to Form. Argumentative
Amento 8/17/2010 76 14:25:23 14:25:25 0:00:02 Same Objection
Amento Total: 0:09:28












































































      





































   
    
   
    
    
    
    
    
   
        
  
    
        
  
    
        
  
    
    
    
    
    
    
    
        
      
 
        
  
        
    
  
    
   
   
    
    
    
    
    
    
    
    
    
    
     
   
 
City of Meridian v. Petra Incorporated
Case No. 09-07257
Wetherholt 10/26/2010 1 9:24:20 9:24:24 0:00:04 Objection to Form
Wetherholt 10/26/2010 2 9:24:59 9:25:08 0:00:09 Objection to Form
Wetherholt 10/26/2010 3 9:39:59 9:40:01 0:00:02 Objection to Form
Wetherholt 10/26/2010 4 10:07:38 10:07:39 0:00:01 Objection to Form
Wetherholt 10/26/2010 5 10:08:18 10:08:24 0:00:06 Objection to Form
Wetherholt 10/26/2010 6 10:11:11 10:11:11 0:00:00 Objection to Form
Wetherholt 10/26/2010 7 10:11:25 10:11:27 0:00:02 Objection to Form
Wetherholt 10/26/2010 8 10:16:35 10:16:38 0:00:03 Objection to Form
Wetherholt 10/26/2010 9 10:17:57 10:17:58 0:00:01 Objection to Form
Wetherholt 10/26/2010 10 10:18:23 10:18:28 0:00:05 Objection to Form
Wetherholt 10/26/2010 11 10:18:34 10:18:36 0:00:02 Same Objection
Wetherholt 10/26/2010 12 10:18:47 10:18:53 0:00:06 Same Objection
Wetherholt 10/26/2010 13 10:19:34 10:19:43 0:00:09 Objection to Form
Wetherholt 10/26/2010 14 10:20:19 10:20:23 0:00:04 Objection to Form
Wetherholt 10/26/2010 15 10:20:39 10:20:41 0:00:02 Objection to Form
Wetherholt 10/26/2010 16 10:25:08 10:25:09 0:00:01 Objection to Form
Wetherholt 10/26/2010 17 10:18:23 10:18:28 0:00:05 Objection to Form
Wetherholt 10/26/2010 18 10:19:34 10:19:43 0:00:09 Objection to Form
Wetherholt 10/26/2010 19 10:20:19 10:20:23 0:00:04 Objection to Form
Wetherholt 10/26/2010 20 10:20:39 10:20:41 0:00:02 Objection to Form
Wetherholt 10/26/2010 21 10:25:08 10:25:09 0:00:01 Objection to Form
Wetherholt 10/26/2010 22 10:26:22 10:26:25 0:00:03 Objection to Form
Wetherholt 10/26/2010 23 10:27:41 10:27:45 0:00:04 Objection to Form
Wetherholt 10/26/2010 24 10:30:09 10:30:13 0:00:04 Objection to Form
Wetherholt 10/26/2010 25 10:31:06 10:31:12 0:00:06 Objection to Form
Wetherholt 10/26/2010 26 10:31:27 10:31:29 0:00:02 Objection to Form
Wetherholt 10/26/2010 27 10:32:45 10:32:49 0:00:04 Objection to Form
Wetherholt 10/26/2010 28 10:33:13 10:33:15 0:00:02 Objection to Form
Wetherholt 10/26/2010 29 10:35:13 10:35:14 0:00:01 Objection to Form
Wetherholt 10/26/2010 30 10:35:49 10:35:52 0:00:03 Objection to Form
Wetherholt 10/26/2010 31 10:36:31 10:36:38 0:00:07 Objection to Form. The question has
been asked and answered
Wetherholt 10/26/2010 32 10:40:25 10:40:33 0:00:08 Objection to Form
Wetherholt 10/26/2010 33 10:40:41 10:40:43 0:00:02 Same Objection
Wetherholt 10/26/2010 34 11:00:19 11:00:23 0:00:04 Objection to Form
Wetherholt 10/26/2010 35 11:00:50 11:00:50 0:00:00 Objection to Form
Wetherholt 10/26/2010 36 11:01:53 11:01:57 0:00:04 Objection to Form
Wetherholt 10/26/2010 37 11:04:28 11:04:31 0:00:03 Objection to Form
Wetherholt Total: 0:02:15
Baird 11/3/2010 1 12:08:16 12:08:45 0:00:29 Objection to Form; Mirepresentation
of monthly report
Baird 11/3/2010 2 12:08:50 12:08:53 0:00:03 Same objection
Baird 11/3/2010 3 12:11:00 12:11:02 0:00:02 Objection to form
Baird 11/3/2010 4 12:13:08 12:13:15 0:00:07 Objection to form. May call for legal
conclusion
Baird 11/3/2010 5 12:13:45 12:13:52 0:00:07 Objection to form

































































































































      





















































































































   
   
   
   
   
   
   
   
   
   
  
  
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
      
    
    
   
    
    
    
    
 
     
   
   
    
        
 
    
City of Meridian v. Petra Incorporated
Case No. 09-07257
Baird 11/3/2010 6 12:18:45 12:18:48 0:00:03 Objection to form
Baird 11/3/2010 7 12:19:16 12:19:20 0:00:04 Objection to form
Baird 11/3/2010 8 12:20:41- 12:20:48 0:00:07 Objection to form. Vague and
ambiguous.
Baird 11/3/2010 9 12:21:13 12:21 0:00:04 Objection to form. Calls for
speculation
Baird 11/3/2010 10 12:21:20 12:21:23 0:00:03 Same objection
Baird 11/3/2010 11 12:22:52 12:22:57 0:00:05 Objection to form
Baird 11/3/2010 12 12:24:04 12:24:07 0:00:03 Objection to form
Baird 11/3/2010 13 12:24:36 12:24:45 0:00:09 Objection to form. Calls for
speculation; calls for legal conclusion
Baird 11/3/2010 14 12:25:31 12:25:33 0:00:02 Objection to form
Baird 11/3/2010 15 12:26:40 12:26:51 0:00:11 Objection to form; Assumes facts no
in evidence; may call for a legal
conclusion; calls for speculation
Baird 11/3/2010 16 12:27:20 12:27:23 0:00:03 Objection to form
Baird 11/3/2010 17 12:28:16 12:28:26 0:00:10 Objection to form; calls for
speculation, legal conclusion; Vague
and ambiguous
Baird 11/3/2010 18 12:28:48 12:28:49 0:00:01 Objection to form
Baird 11/3/2010 19 12:29:35 12:29:42 0:00:07 Objection to form
Baird 11/3/2010 20 12:32:48 12:32:53 0:00:05 Objection to form
Baird 11/3/2010 21 12:34:21 12:34:28 0:00:07 Objection to form; calls for legal
conclusion
Baird 11/3/2010 22 12:38:41 12:38:43 0:00:02 Objection to form
Baird 11/3/2010 23 12:39:43 12:40:35 0:00:52 Objection to form
Baird 11/3/2010 24 12:41:33 12:41:35 0:00:02 Objection to form
Baird 11/3/2010 25 12:41:48 12:41:50 0:00:02 Objection to form
Baird 11/3/2010 26 12:42:13 12:42:16 0:00:03 Objection to form
Baird 11/3/2010 27 12:42:32 12:42:33 0:00:01 Objection to form
Baird 11/3/2010 28 12:43:21 12:43:23 0:00:02 Objection to form
Baird 11/3/2010 29 12:46:04 12:46:16 0:00:12 Objection to form; calls for legal
conclusion; contains reference to
claimed facts which are not in
evidence.
Baird 11/3/2010 30 12:46:39 12:46:46 0:00:07 Objection to form; outside the scope
of 30(b)(6)
Baird 11/3/2010 31 12:47:08 12:47:12 0:00:04 Objection to form; asked and
answered
Baird 11/3/2010 32 12:47:33 12:48:07 0:00:34 Objection to form; outside the scope
of 30(b)(6)
Baird 11/3/2010 33 12:49:04 12:49:12 0:00:08 Objection to form; asked and
answered
Baird 11/3/2010 34 12:50:07 12:52:20 0:02:13 asked and answered
Baird 11/3/2010 35 12:52:31 12:52:35 0:00:04 Objection to form
Page 4 of 5 006924
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
      































    
    
    
      
 
      
 
   
    
    
      
     
    
       
       
    
    
      
    
  
    
    
    
       
 
    
    
    
    
    
    
    
       
    
      
 
       
  
      
 
       
  
      
 
    
    
City of Meridian v. Petra Incorporated
Case No. 09-07257
Baird 11/3/2010 36 12:54:08 12:54:33 0:00:25 Objection re: First Amended
Complaint until court grants leave to
file
Baird 11/3/2010 37 12:54:56 12:55:25 0:00:29 Objection - do not answer - re: first
amended complaint
Baird 11/3/2010 38 12:56:08 12:56:08 0:00:00 Objection to form
Baird 11/3/2010 39 12:56:51 12:57:06 0:00:15 Objection to form; calls for legal
conclusion; related to First Amended
Complaint
Baird 11/3/2010 40 12:57:28 12:57:30 0:00:02 Objection to form
Baird 11/3/2010 41 12:58:38 12:58:53 0:00:15 Objection to form; misstates the
claims in the case, prior testimony of
witnesses; calls for legal conclusion;
vague and ambiguous
Baird 11/3/2010 42 12:59:19 12:59:36 0:00:17 Objection to form; misstates
evidence; calls for legal conclusion;
vague and ambiguous
Baird 11/3/2010 43 13:01:58 13:02:07 0:00:09 Objection to form
Baird 11/3/2010 44 Objection to form; calls for legal
13:02:53 13:03:04 0:00:11 conclusions
Baird 11/3/2010 45 13:04:21 13:04:23 0:00:02 Objection to form
Baird 11/3/2010 46 13:05:17 13:05:20 0:00:03 Objection to form
Baird 11/3/2010 47 13:06:35 13:06:38 0:00:03 Objection to form
Baird 11/3/2010 48 13:07:03 13:07:06 0:00:03 Objection to form
Baird 11/3/2010 49 13:07:47 13:07:50 0:00:03 Objection to form
Page 5 of 5
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ORIGINAL
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail:twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com





By J. ~ANOA O. Clerk
O!PUTY LL
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, AN IDAHO
MUNICIPAL CORPORATION,
Case No. CV-OC 09-07257
v.
Plaintiff/Counterdefendant, MEMORANDUM IN SUPPORT OF
PETRA'S RENEWED MOTION IN LIMINE
TO EXCLUDE TESTIMONY AND
DOCUMENTS BY MERIDIAN'S EXPERTS
PETRA, INCORPORATED, AN IDAHO
CORPORATION. ,
DefendantiCounterclaimant.
The above-named DefendantlCounterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP
submits this memorandum in support of its renewed motion in limine to exclude testimony and
documents by the Plaintiff City of Meridian's ("City") experts.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE





      
      
     
      
   
     
    
   
    
    
    
 
  
     
    
   
     
  
          
           
 
      
  
    
 
     
     
    
    
    
  
 
        
               
               
         
         




After months of depositions and discovery requests, Petra has the only been provided
with "estimated" damage amounts based on guesswork and speculation. The City's alleged
damages are based upon claims that Petra was professionally negligent in not protecting the City
from construction defects. Thus, the City must make its case via expert testimony. The City has
recently provided various expert affidavits and reports. Petra has attempted to conduct
meaningful depositions of the City'S experts. The City has purportedly supplemented its
responses to Petra's discovery requests. Under Rule 26(b)(4), the City's experts are limited to
the content of their disclosures. The entire universe of expert opinion on damages is now set.
The City is limited to its conglomeration of receipts, speculative cost estimates, and
foundationless opinion testimony.
First, under the Court's Order Setting Procedures and Trial, all the City's expert
disclosures must be in compliance with Rule 26(b)(4). At the September 27, 2010 hearing, the
Court stated: "To the extent these named experts fail to have their opinions and the basis for their
opinions, and so forth, by 45 days before trial, they'll be excluded." This is consistent with the
case law: "Typically, failure to meet the requirements of Rule 26 results in exclusion of the
proffered evidence." Radmer v. Ford Motor Co., 120 Idaho 86, 89, 813 P.2d 897,900 (1991).
The City has failed to disclose any expert testimony speaking to causation, an essential
element of its case. None of the City's experts have opined as to how Petra as construction
manager caused any of the alleged defects in the Project. No City expert has discloses how he or
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE
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she arrived at any of the damage amounts listed by the City. Therefore, Petra seeks an order
precluding the City from offering any expert testimony purporting to explain or provide a
foundation for the various cost estimates or damage amounts listed in Exhibit I to counsel's
affidavit. I
Second, the City's expert Amento's opinion on liquidated damages is unreliable, lacks a
valid methodology or reasoning process, and should be excluded under I.R.E. 702 and 703.
Therefore, Petra requests an order excluding the City's experts from testifying at trial on
(1) causation of damages; (2) the methodology, reasoning, or foundation for the damage figures
or cost estimates. Any such testimony at trial would constitute undisclosed testimony, a
violation of the Court's orders and Rule 26(b)(4). Petra also seeks an order precluding the City's
expert Steve Amento from testifying regarding liquidated damages, as his opinion violates I.R.E.
702 and 703.
2. Law and Argument
2.1 Amento's opinion on liquidated damages is based on a flawed
methodology and should be excluded under I.R.E. 702 and 703.
The City alleges Petra failed to assess all appropriate liquidated damages during
construction and claims damages of $1,650,000.2 This is supported by an unfiled affidavit of
Steven J. Amento, a supplement to Amento's previously disclosed expert opinions.3 Amento
describes Petra's alleged failure to adjust substantial completion dates for 44 prime contractors; a
I See Affidavit of Thomas G. Walker dated November 9,2010, ("Walker Affidavit) at Exh. 1.
2 See Walker Affidavit, at Exh. 2.
3 Id.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE
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claim that Petra inserted into each of these prime contracts a unified substantial completion date
of August 28, 2008; and a claim that the architect failed to issue Certificates of Substantial
Completion. All of which allegedly hindered the City's ability to assess liquidated damages
against the prime contractors with whom it had entered into contracts.
Setting aside the factual and legal defects of the City's position, the focus of this motion
is on the City's claim for damages arising from the foregoing conduct attributed to Petra by the
City. Amento gives the sum total of his opinion on how the City suffered damages arising from
this conduct of Petra and how he arrived at $1,650,000. Proceeding from the premise that the
Project experienced a delay of 75 days,4 Amento states:
It is possible that each of the 44 Prime Contractors is jointly responsible for the
delay; thus the City would assert an aggregate claim of $1 ,650,000 (44 contractors
x 75 days x $500/day) for liquidated damages.s
Amento goes on to assert that Petra's failure to adjust the substantial completion dates provided
the prime contractors with a defense to the City's claims for liquidated damages. Ostensibly, the
City, therefore, lost the ability to assess liquidated damages of $1 ,650,000. Amento is unsure of
how much the City might actually be awarded if it litigated with each of the 44 contractors.
Amento's opinion is unsupported by any reliable reasoning or methodology and is wholly
speculative. Under I.R.E. 702 and 703, an expert opinion is only admissible if it is based on
valid "reasoning and methodology." See Coombs v. Curnow, 148 Idaho 129, ,219 P.3d 453,
4 Again, Petra contests this allegation, but sets that aside for purposes of the present Motion. Factually, there were
no other contractor caused days of delay other than those caused by Rule Steel, which led to the liquidated damages
settlement with Rule Steel.
5 Walker Affidavit at Exh. 2, at CMl14404.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE
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464 (2009). Expert opinion that is speculative or conclusory is inadmissible. Bromley v. Garey,
132 Idaho 807, 811, 979 P.2d 1165, 1169 (1998). "Expert opinion that merely suggests
possibilities would only invite conjecture and may be properly excluded." Id. (citing Elce v.
State, 110 Idaho 361, 716 P.2d 505 (1986)). Courts do not allow a damages expert to simply
offer a figure without scrutinizing how the expert arrived at the figure. "Admissibility...
depends on the experts reasoning and methodology, rather than his or her ultimate conclusion."
Id. "The information, theory or methodology upon which the expert's opinion is based need not
be commonly agreed upon by experts in the field, but it must have sufficient indicia of
reliability." City of McCall v. Seubert, 142 Idaho 580, 585, 130 P.3d 1118, 1123 (2006)
(emphasis added).
Under the applicable rules, it is not what the expert arrived at, but how the expert arrived
at it that matters. See J-U-B Engineers, Inc. v. Security Ins. Co. ofHartford, 146 Idaho 311, 315,
193 P.3d 858, 862 (2008). In J-U-B Engineers, the Supreme Court affirmed the trial court's
ruling that an expert opinion on damages was inadmissible because it was conclusory. In that
case, the expert opined that the plaintiff, as a result of the defendant's actions, had been damaged
"in an amount of at least five thousand ($5,000) and up to four hundred thousand dollars
($400,000) as a result of increased litigation burdens resultant from reputation damages." The
trial court ruled this opinion on damages inadmissible because the expert offered no basis for his
OpInIOn.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




              
              
              
                 
             
              
               
                
               
  
                 
                  
               
               
                 
                
             
                
 
         
        
 
  
This Court is faced here with the same conclusory opinion. Although Amento purports to
give a basis for the $1,650,000 figure, his reasoning and methods in arriving at $1,650,000 do
not withstand scrutiny. Thus, his ultimate damage amount has no reliable foundation. As a
matter of construction law, his opinion has no legal basis and is directly contrary to industry
practice regarding liquidated damages: liquidated damages are assessed on a per-day basis
against the entity responsible for causing the delay. It defies logic to assume a set of
circumstances where 44 contractors each caused 75 days of delay. Amento's calculation of "44
contractors x 75 days x $500/day" is based on an assumption that all 44 contractors could be
responsible for all 75 days of delay. This is an inherently flawed calculation.
Therefore, the figure of $1 ,650,000 is pure speculation. Amento theorizes the City would
sue each contractor for 75 days of delay for an aggregate of $1 ,650,000. The City is free to take
that course. But once the contractor(s) who caused the delay is ascertained, the City would be
limited to multiplying the days of delay by $500, i.e. 75 x $500. Therefore, the outside figure
under any reasonable view of the circumstances is $37,500, not $1,650,000. In any event, it is
pure speculation to opine as to what the City might recover in such hypothetical litigation.
In sum, Amento did not arrive at his opinion via a reliable process. The figure of
$1,650,000 has no legal basis and is speculative. Therefore, Amento's opinion fails to comply
with I.R.E. 702 and 703 and should be excluded.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




              
                
              
                
            
                
              
                 
             
              
                    
                
                 
                
               
                
              
         
         
        
 
  
2.2 The City has failed to disclose any expert testimony as to how Petra
caused any claimed damages and should be precluded from doing so
at trial
The City has failed to disclose any expert testimony speaking to causation of damages.
The City's experts have likewise failed to disclose any methodology, reasoning, or explanation
for the various damage amounts. Moreover, with regard to some of the elements of claimed
damage, particularly the administration of certain prime contracts, the City's experts do not
opine that Petra even breached a contractual duty with regard to any of the change orders, much
less caused the City damage. Any testimony at trial as to causation of damages, foundation for
the various damage amounts, and any further opinion as how Petra allegedly breached the
Construction Management Agreement, would exceed the scope of the City's current expert
witness disclosures, and violate the Court's orders.
After denying Petra's original Motion to Exclude Expert Testimony, the Court ruled that
"[t]o the extent that any of these named experts fail to have their opinions and the basis of their
opinions, and so forth, by 45 days before trial, they'll be excluded.,,6 Under this ruling, the
Court's Order Setting Proceedings and Trial, and I.R.C.P. 26(b)(4), the City is precluded from
offering undisclosed opinions at trial. Since any opinion as to causation of damages and any
opinion as to the basis for the damage amounts has yet to be disclosed, Petra requests an order
excluding any expert testimony on these subjects at trial.
6 See Walker Affidavit at Exh. 5., p. 53.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




              
           
  
              
             
               
             
                 
                
              
            
       
             
                   
                
              
               
                  
         
         
         
        
 
  
As documented below, the City's claimed damages are unsupported by expert testimony,
without which the City's damages cannot be proven. It is insufficient in a breach of contract and
professional negligence case to simply claim damages without providing a causal link, which
must be in the form of expert testimony. This is not a case of strict liability. The City has
merely juxtaposed baseless "cost estimates" with various contract terms and opinions as to
Petra's various duties under the Construction Management Agreement.
2.2.1 Petra did not improperly approve change orders or charges to
the City.
The City alleges Petra improperly approved certain change orders or charges to the City.
The City lists 14 change orders or charges to the City, corresponding dollar amounts, adds up the
amounts, and lists $97,917.04 as a total amount of claimed damages. The City provides no
explanation, much less an expert opinion, as to how Petra as construction manager fell below the
applicable standard of care in approving each of these change orders or charges. Without expert
testimony, all we have is a disparate set of documents. Therefore, the City should be precluded
from offering at trial any expert testimony on causation and any expert testimony purporting to
provide a basis for these claimed damages.
2.2.2 The closeout warranties and extra materials were provided to
the City.
Next, the City submits a list of various closeout warranties and extra materials. No dollar
amounts are listed. The only support for this particular set of apparent damage allegations
consists of 76 pages of documents. The City has not provided any expert testimony as to how
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




            
                 
             
                   
             
        
           
  
              
                 
               
                
               
                
               
       
          
  
               
              
                 
         
        
 
  
Petra as construction manager fell below the standard of care with regard to the closeout
warranties and extra materials. Without expert testimony, all we have are various lists and
seemingly unrelated documents.
Thus, Petra requests an order excluding any expert testimony on this topic at trial.
Additionally, as addressed in Petra's Renewed Motion to Exclude Evidence ofDamages, the City
should be precluded from introducing any dollar amounts at trial to correspond to the list. The
deadline has passed for the City to disclose its evidence of claimed damages.
2.2.3 The Sewage Incident
Next, the City claims as damages costs arising from cleaning up an overflow of sewage in
the first floor women's restroom. This incident occurred during the Spring of 2010, some 18
months after the City occupied the new City Hall building. The City lists $43,790 in damages.
As support for the apparent allegation that Petra is responsible for the costs, the City provides
510 pages of documents, including invoices for the cleanup from the incident, the insurance
company reimbursement and several hundred invoices, statements, and other unrelated
information.
The City offers no expert testimony as to (1) how Petra's performance as construction
manager fell below the applicable standard with respect to this sewage overflow incident and (2)
how Petra's performance, if deficient, caused any of the claimed $43,790 in damages. Without
expert testimony, all we have are invoices, letters, and other documents. Therefore, the City
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




               
              
   
              
              
                
             
    
                
               
                
                
              
          
 
              
               
              
              
         
        
 
  
should be precluded from offering at trial any expert testimony on causation or expert testimony
purporting to provide a basis for these claimed damages.
2.2.4 The City's claim of defects in the plumbing are not supported by
admissible evidence.
The City alleges defects in the plumbing system in the amount of $66,500, including
$31,500 of fees and contingencies. This claim is apparently based on allegedly missing sewer
line cleanouts. In fact, the close out of the plumbing punch lists and the City Plumbing
Inspector's acceptance of the sewer lines as being code compliant irrefutably rebuts any belated
claim by the City regarding sewer line deficiencies. Notably, the City provides no explanation as
to how Petra's performance caused any of these alleged defects. The only support for this
alleged damage is a series of drawings. Petra requests an order precluding the City from offering
at trial any expert testimony on causation or expert testimony purporting to provide a basis for
these claimed damages.
2.2.5 Defects in the southwest roof drain, if any, are not attributable to
Petra's performance of its duties under the Construction
Management Agreement.
With regard to the southwest roof drain, the City claims damages in the amount of
$49,000, including $29,000 in contingencies. There is no expert opinion as to how Petra's
performance, or lack thereof, caused any of these alleged defects. In fact, there is no expert
opinion at all, just a series of photos. Petra requests an order precluding the City from offering at
trial any expert testimony on causation or expert testimony purporting to provide a basis for
these claimed damages.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE
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2.2.6 Defects in the basement mechanical and electrical, if any, are not
attributable to Petra's performance of its duties under the
Construction Management Agreement.
With regard to the basement mechanical and electrical, the City alleges damages of
$114,000, with $39,000 in fees and contingencies. There is no expert opinion as to how Petra's
acts or omissions caused any of these alleged defects. Petra requests an order precluding the
City from offering at trial any expert testimony on causation or expert testimony purporting to
provide a basis for these claimed damages.
2.2.7 Alleged problems with the Mayor's reception area are not
attributable to anything that Petra did or failed to do.
With regard to the Mayor's reception area, the City alleges damages in the amount of
$44,000, including $26,500 in fees and contingencies. There is no expert testimony as to how
Petra's performance, or lack thereof caused any of these alleged defects. Petra requests an order
precluding the City from offering at trial any expert testimony on causation or expert testimony
purporting to provide a basis for these claimed damages.
2.2.8 There is no proof of damage to support an allegation that Petra
failed to provide a report on the owner's criteria.
Lastly, the City lists the lack of a report on the owner's criteria as an element of claimed
damages. The City provides no expert testimony regarding anything that Petra did or failed to do
as the construction manager with regard to the owner's criteria. Petra requests an order
precluding the City from offering at trial any expert testimony on causation or expert testimony
purporting to provide a basis for these claimed damages.
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




            
         
   
             
                
               
               
       
          
          
               
               
               
               
         
             
         
                  
                
              
               
         
         
        
 
  
2.2.9 Alleged defects in the HVAC, if any, are not attributable to
Petra's performance of its duties under the Construction
Management Agreement
The City lists $382,500 in damages allegedly stemming from occupancy comfort issues
and chiller vibrations related to the HVAC system. The City's expert Tim Petsche lists various
alleged defects with the system. Petsche does not state that Petra caused any of these problems
by failing to discharge a duty under the Construction Management Agreement. The City has not
disclosed any expert testimony regarding how Petra's performance fell below industry standards
and caused these defects in the HVAC system. This is not just a technical deficiency. There are
a multitude of reasons the HVAC system may have problems, including being improperly
maintained and operated by untrained City personnel. The Petsche report was prepared well
over a year after the City occupied the City Hall building. Petra requests an order precluding the
City from offering at trial any expert testimony on causation or expert testimony purporting to
provide a basis for these claimed damages.
2.2.10 Alleged defects in the roof, if any, are not attributable to
Petra's performance of its duties under the Construction
Management Agreement
The City alleges $160,000 in damage to the City Hall roof. The City has disclosed an
expert report by Wetherholt & Associates that outlines various issues with the roof. This report
is based on site inspections conducted on January 14,2010 and July 23, 2010.
Much like the Petsche report, the Wetherholt report does not address how Petra breached
any duty as a construction manager or how any failure on the part of Petra led to the alleged
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE
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problems with the roof. Considering the length of time between when Wetherholt conducted his
study and the City's occupancy date of October 15, 2008, it is more likely than not that the
alleged damage was caused by City personnel or other third persons after the roof punch list was
closed. Petra requests an order precluding the City from offering at trial any expert testimony on
causation or expert testimony purporting to provide a basis for these claimed damages.
2.2.11 Alleged defects in the water features, if any, are not
attributable to Petra's performance of its duties under the
Construction Management Agreement
The City alleges $462,500 in damages related to the water features. The City has
disclosed a report by Anderson & Associates. This report does not address how Petra breached
any duty as a construction manager or how any failure on the part of Petra led to the alleged
problems with the water features. The report in fact expressly refrains from offering any opinion
as to who may have caused any of the alleged defects. Petra requests an order precluding the
City from offering at trial any expert testimony on causation or expert testimony purporting to
provide a basis for these claimed damages.
In sum, the City's disclosures with regard to its damage claims are unsupported by expert
testimony as to how Petra's performance or failure to perform a required duty caused any
damage to the City. In light of the Court's rulings and Rule 26, Petra respectfully requests an
order precluding any expert testimony as to causation and any expert testimony attempting to
explain or provide a foundation for the above damage claims. This would be surprise testimony
MEMORANDUM IN SUPPORT OF PETRA'S RENEWED MOTION IN LIMINE




              
                  
                 
                
             
           
         
   
              
               
                   
               
                 
               
       
               
               
                 
              
               
         
        
 
  
and would result in prejudice to Petra due to the inability to adequately prepare a rebuttal of the
City's testimony.
3. Conclusion
In conclusion, the City belatedly submitted the entirety of its disclosure on damages.
However, even these tardy disclosures fail to support its damage claims. There is little, if any,
expert opinion as to how Petra caused any of the alleged damage. The admission of any such
opinions at trial would constitute surprise testimony in violation of the rules. Furthermore,
Amento's opinion is the product of an unreliable and flawed methodology and is inadmissible
under I.R.E. 702 and 703.
Therefore, Petra seeks an order (1) excluding the City'S experts from testifying at trial on
causation of damages; (2) the methodology, reasoning, or foundation for the damage amounts or
"cost estimates;" and (3) the claimed damage amounts. Petra also seeks an order excluding
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I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mWhatcott@cosholaw.com; mschelstrate@cosholaw.com
J. DAVIO NAVAFlAO. Clerk
ByJ.RANOALL
OEPUTY
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******





PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the DefendantiCounterclaimant in the above-entitled matter, will bring before the
Honorable Ronald J. Wilper of the above-entitled Court, for hearing at the Ada County
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November, 2010, at the hour of 1:30 p.m. or as soon thereafter as counsel can be heard,
Defendant/Counterclaimant, Petra Incorporated's Renewed Motion in Limine to Exclude
Testimony and Documents Regarding Meridian's Claimed Damages and Petra Incorporated's
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I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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J. OAVIO NAVAA"'O, Clerk
By J. RANOALl
OEPUTY
Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB 5509)
MaCkenzie Whatcott (ISB No. 6774)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******
THE CITY OF MERIDIAN, an Idaho Municipal Case No. CV OC 0907257
Corporation,
Plaintiff/Counterdefendant, PETRA'S MOTION TO SHORTEN
TIME FOR HEARING
vs.
PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
The above-named DefendantiCounterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, ofthe law firm Cosho Humphrey, LLP moves
this Court pursuant to Rule 7(b)(3) of the Idaho Rule of Civil Procedure for an Order shortening
the required period for hearing Petra's Renewed Motion in Motion in Limine to Exclude
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Testimony and Documents regarding Meridian's Claimed Damages and Renewed Motion in
Limine to Exclude Testimony and Documents by Meridian's Experts.
This motion is made because there is insufficient time to give the notice required by Rule












           
         
                
                
 
   





I HEREBY CERTIFY That on the 9th day of November, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.
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Erika K. Klein (ISB 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508






J. DAVID NAVARRO, Clerk
By J. RANDAll
DEPUTY
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******





PETRA INCORPORATED, an Idaho
corporation,
DefendantlCounterclaimant.
PLEASE TAKE NOTICE, That the undersigned, attorneys for Petra Incorporated,
("Petra"), the DefendantlCounterclaimant in the above-entitled matter, will bring before the
Honorable Ronald J. Wilper of the above-entitled Court, for hearing at the Ada County
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I HEREBY CERTIFY That on the 9th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.















   
                 
        
    
     
      
   
   












KIM J. TROUT, ISB #2468 NOV 12 :mm
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHIlL. FUHRMAN. GOURLEY, p.A DAVID NAVARRO C .






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
PLAINTIFF'S MOTION IN LIMINE
AND/OR IN THE ALTERNATIVE
MOTION TO VACATE TRIAL
COMES NOW, the Plaintiff/Counterdefendant, City of Meridian, ("City"), by and through
their counsel of record, Kim J. Trout of Trout Jones Gledhill Fuhrman Gourley, P.A., pursuant to
Rules 7(b)(1), 16(i), 26(e)(4) and 37(b)(2)(B), moves in limine for an Order of this Court that the
testimony of the witnesses which were disclosed in Defendant's Supplemental Response dated
October 29, 2010 in response to the City First Interrogatories and Requests for Production of
Documents to the Defendant Petra, Incorporated, ("Petra"), is inadmissible and that counsel and all
witness be instructed not to refer to, mention, or comment on the testimony of said late disclosed
witnesses on the grounds that these witnesses were not disclosed to the City until 30 days before
trial.
PLAINTIFF'S MOTION IN LIMINE AND/OR IN THE ALTERNATIVE MOTION TO VACATE TRIAL
-1 006950
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In the alternative, Plaintiff is moving this Court to vacate trial and reset to a time convenient
to all parties in order to allow additional time to depose the late disclosed witnesses.
This Motion is supported by the Affidavit of Kim J. Trout, and Memorandum in Support of
Plaintiff's Motion in Limine and/or In the Alternative Motion to Vacate Trial filed
contemporaneously herewith.
DATED this(-z....-\;h day of November, 2010.







I HEREBY CERTIFY that on this 1t'!:J. day of November, 2010, a true and correct copy





800 Park Blvd., Suite 790
P.O. Box 9518
Boise, Idaho 83707-9518










PLAINTIFF'S MOTION IN LIMINE AND/OR IN THE ALTERNATIVE MOTION TO VACATE TRIAL
-2
006951
                 
               
        ]        
             
  
 h s(-z ..~     
      
:  
  
].  " 
   
   
   
      "!           
               
 
   
  
   
     
   
   










            
 
KIM J. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.









J. DAVID NAVARRO, Clerk
BYE. HOLMES
DEPUTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
STATE OF IDAHO )
) :ss
County of ADA )
Case No. CV OC 09-7257
AFFIDAVIT OF KIMJ. TROUT IN
SUPPORT OF PLAINTIFF'S MOTION






KIM J. TROUT, being duly sworn upon oath, deposes and says:
1. I am at least eighteen (18) years of age and am competent to testify regarding the
matters set forth herein.
2. I am a member of the law firm of TROUT. JONES. GLEDHILL. FUHRMAN.
GOURLEY, P.A., representing the Plaintiff in this matter, and I make the following statements based
upon my own personal knowledge.
AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE AND/OR IN
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3. On July 22, 2009, the City of Meridian served "Plaintiffs First Set of Interrogatories,
Requests for Production of Documents and Requests for Admissions to Defendant Petra
Incorporated" upon the Defendant. The instructions contained within this original discovery
request unequivocally state: "These Requests are continuing in nature and require supplementation
pursuant to Idaho Rule of Civil Procedure Rule 26(e), anytime before trial, and in no event later than
45 days before trial." 45 days prior to trial was October 17, 2010. Attached hereto and marked as
Exhibit "A" is a true and correct copy of the pertinent portion of "Plaintiffs First Set of
Interrogatories, Requests for Production of Documents and Requests for Admission to Defendant
Petra."
4. On August 21,2009, Petra served "Petra Incorporated Response Dated August 21,
2009 to the City of Meridian's First Set of Interrogatories, Requests for Production of Documents
and request for Admissions to Defendant Petra Incorporated" upon Plaintiff. In its response to
interrogatory number 1, which requested Petra to "identify each and every person known to Petra
who has information regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i) full
name, home address, business address and telephone number; and (ii) substance of the information
of which they may have knowledge," Defendant listed 41 names which were primarily either City
employees or Petra employees (present or former). Attached hereto and marked as Exhibit "B" is
a true and correct copy of the pertinent portion of "Petra's Response Dated August 21, 2009 to the
City of Meridian's First Set of Interrogatories, Requests for Production of Documents and request
for Admissions to Defendant Petra Incorporated."
5. On October 2, 2009, Petra served "Petra Incorporated's Clerical Amendments and
Supplemental Response Dated October 2, 2009 to the City of Meridian's First Interrogatories and
AFFIDAVIT OF KIM]. TROUT IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE AND/OR IN
THE ALTERNATIVE MOTION TO VACATE TRIAL - 2
006953
               
            
           
            
                  
                  
                 
            
 
            
               
              
               
                
                
                 
              
               
               
                  
              
      
            
              
             
       
Request for Production of Documents to Defendant Petra Incorporated" upon Plaintiff. Petra
supplemented Interrogatory No.1 with an additional 5 names. Attached hereto and marked as
Exhibit "e" is a true and correct copy of the pertinent portion of "Petra Incorporated's Clerical
Amendments and Supplemental Response Dated October 2, 2009 to the City of Meridian's First
Interrogatories and Request for Production of Documents to Defendant Petra Incorporated."
6. On October 29, 2010, Petra served "Petra Incorporated's Supplemental Response
Dated October 29,2010 to the City of Meridian's First Interrogatories and Requests for Production
of Documents to Defendant Petra Incorporated." In this supplemental response, Petra lists an
additional 28 names, many of which are either Prime Contractors or Suppliers who worked on or
supplied material for the City of Meridian City Hall project. Additionally, Petra also indicates in it's
response that the contractors are expected to testify regarding their work on the project and offer
rebuttal testimony as necessary. Attached hereto and marked as Exhibit "D" is a true and correct
copy of the pertinent portion of "Petra Incorporated's Supplemental Response Dated October 29,
2010 to the City of Meridian's First Interrogatories and Requests for Production of Documents to
Defendant Petra Incorporated."
7. This late disclosure will require the City to conduct numerous depositions in order to
prepare this matter for trial and to defend itself against Defendant's counterclaims.
8. Those depositions will necessarily have to be reviewed by the City's experts in order
to provide rebuttal testimony.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
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.I +~Subscribed and sworn to before me this Z. day of November, 2010.
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Notary Public, State of Idaho
Residing at: Meridian,ID
My commission expires: November 3, 2014
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this~ day of November, 2010, a true and correct copy
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IN THEDIS1'RIcr COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE cot,TNTY OF ADA




PETRA, INCORPORATED, an· Idaho
,Cotporation,
Defendant
Case No. CV OC 09-7257
PLAINTIPF THE CITY OF MERIDIAN
FIRST SET OF lNTERROGATORIES,
REQUESTS FOR PRODUctION OF
DoCUMENTS AND REQUEST FOR
ADMISSIONS TO DEFENDANT PEtRA
INCORPORATED
Plaintiff, by and through its counsel of record, Trout Jones Gledhill Fuhrman, P.A., and
pursuant to Rules 26, 33, 34, and 36 of the Idaho Rules of Civil Procedute and in accordance with
the definitions and .instructions set forth below, requests that the Defendant, Petra, Incorporated,
(hereinafter "Petm" or "Defendant"), answer the following Interrogatories, Requests for Production
of DoeutJ);ents, and Requests for AdnUssions in writing, under oath, and within thirty (30) days.
11J,t;se R.eq~ests are contirluing in. nature and reqJ]ire supplementation pursuant Jo .daho Rule of
Civil Procedure Rule 26(e), anytime before trial, and in no eveilt later than 45 days before tria1.
PLAINTIFF 'I'Hn crI'Y Or MERIDIAN FIlUT SET OF INTERROGATORmS,REQUi!:ST'~_~~~~_~
PltODUCTION OF DOCUMENTS AND REQUEST FORAJ)MlSSIONS TO DEFEND EXHIBIT
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YoUl answers and responses must be based both on documents ao.d/or information in yoUl
possession, custody~ or contro~ and on any documents or infonnation available to Petra,
Incorporated, (hereafter "Petta'?, including docwnents and information in the possession of yOUl
agents,attomeys, accountants, or employees.
No document requested to be identified or produced or otherwise televant to this dispute
can be destroyed or disposed of by virtue of a record retention program or for any other reason. If
any document requested to be identified or produced, was but no longer is in yoUl possession,
available to you, subject to your contro~ or in existence, please state whether it is: (1) missifig or lost;
. (2) has been desttbyed; (3) has been transferred, voluntarily orinvolu1ttarily, to others; or' (4)
otherwise disposed of. In each instance, please explain the citeumsta11.ces surrounding the
.authorization of such disposition or destruction, the date authomation was given, as well as the date
of destruction.
With respect to each document which is required to be identified or produced and which
you presently contend you are not required to disclose because of any alleged "privilegeil (which you
are not presently prepared to waive), in lieu of the document identification or production called for,
please identify each such "privileged" document in a "privilege log" and provide the followirtg
information: (1) give the date of each such document; (2) identify each individual who was present
when it was prepared; (3) identify the individual or individuals responsible for preparing each such
document; (4) identify the pUlpose for each such document's preparation; (5) identify each
ifidivi,~ual to who~ a copy was sent; (6) identify each individual who has seen ~t; (7) .identify each
individual who has custody of it; (8) identify each and every document which refers to, discusses,
analyzes, or comments upon it, in whole or in part, or which contains any or all of its contents; (9)
describe the format of each document (including but not litnited to letter, memorandu.m, computer
PLAINTIFPTHE CITY OF MERlnIAN FIRST SET OP INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMBNTS AND REQUEST FOR ADMISS10NS TO DEFENDAN'r PIttRA
INCORPORA1'Bn - 2
006957
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database, etc.) and; (10) state the nature of the privilege(s) lUISe!ted (mcluding but not limited to
attomey-client, work-product, etc.).
DEFINITIONS AND INSTRUCTIONS
Unless otherwise indicated, the following definitions shall apply to these and subsequent
discovery requests:
1. The wotds "and,1I "and/or,1I 1I0rll refers to both their conjunctive and disjunctive
meanings, bei1'1g COtlstnled as necessary to bring within the scope of the discovety request aU
information and documents which would otheJ:Wise be consttued lUI being outside the request.
2. "Claims made by Petra" or "Your Claitns" mean the claims and causes of action set
forth in the Answer and Counterclaim dated May 6, 2009.
! ". .'
3. "cIa.ifus made by Meridian" or "Meridi~'sClaims" ineahs the claims andta:uses of
action set forth in the Cotnplaint dated Ap.til16, 2009.
4. The tetin "cottmlunica.tion" mea.tlS any cohtact, oral or written, foanal or inforttial,
at 'any time or place, and under any c:itcumstances whatsoever, whereby in!onnation of any nature
was recorde~ transmitted or transferred
5. The term "computer" includes, but is not limited to, microchips, microcoMpUters
:(also known lUI personal computers), laptop computers, portable computers, notebook computers.
paltt1top COlDputers (also known lUI personal digitallUlsistants ot FDAs), minieomputm, any phone
capable ot receiving, or sending or keeping a document or communication and trtaififrame
computers.
6. The term "Defendant" slWl mean Petra, Incorporated.
7. IIDefenses asserted by Defendant" or "Petra's Defenses" mean the defenses asserted
by Defendant in its Answer to Plaintiffs Complaint
8. "Defenses assetted by Plaintiff or Meridian's Defenses" mean the defenses asserted
by Pla:i1'1tiff in its Answer to Defendant's Counterclaitn.
9. IIDo'eument" or "documents" means the original, aU copies and drafts of papers and
writings of evety kind, dese.tiption and form, whether handwritten or typed. and aU mechanical,
magnetie medi4 and electronic recordings (mcluding but not limited to, hard disks, floppy disks.
. ..... cofupSit disks, and iriago.etic tapes of any kind). records and data of ever; kind, description' and'
fonn, and all photogtaphs of every kind, and including without limiting the generality of the
foregoing, the following: cottespondence. letters. notes.e-mails, computer files, metnotanda,
reports. notebooks. bindet$. drawings. studies, analyses. drafts. diaries. calendars, date books,
appointment books. day-timers, intra-or inter-office comtilunications, niemo.tanda, reports, canceled
checks, minutes. bulletins, circulars, pamphlets, telegrams, instnlctiotts. work lUIsigtunen:ts, messages
(mcluding reports. hOtes and memoranda of telephone conversations and conferences). ~hone
PLAINTtFf' nm CITY OF M:BRlDIAN FIltS'I' SE'I' OF INTERROGATOlUES. REQUESTS Fort
PRODUCTION OF DOCUMENTS AND REQUEST FOR.,ADMISSIONS TO DEFENDANT PETRA
INCORPORATlm - 3 .
006958
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statements, calendar and d.iaIy entries, desk calendw, appoinuuent books, job or uansaction files,
books of account, ledgers, bank statements, protnissoty notes, invoices, charge slips, working
papers, graphs, charts, lab books, lab notes, lab joumals or notebooks, evalw.t:i.on or ll.ppraisal
reports, pleadings, tmnscripts of testimony or other documents filed or prepared in connection with
any court or agency or other proceeding, deeds, mortgages, deedS of ttust, contracts, agreements,
assignMents, instmments, charges, opinions, official statements, prospectuses, appraisals, feasibility
studies, ttust, releases of cla.im8, chatters, certWC1ltes, licenses, leases, invoices, computer priiltduts or
programs, summaries, audio, video or sound recordings, cassette tapes, vid~ recorded, electronic or
laser recotded, or photographed infon:nation. Documents are to be taken as including all
atta.chments~ enclosures and other documents that a:re attached to, relate to or refer to such.
documents.
10. The term "electronic data" means the original (or identical duplicate when the
original is not available) and any nonidentical copies (whether non-identical because of notes made
on. copies or attached comttlents, annotations, marks, ttansmission notations, or highlighting of any
kind) of writings of eve.ty kind and description whether inscribed by mechanical, facsimile,
·electto~ magnetic, digital.or other means. Electronic data includes, by way of example only,
computet programs (whether private, conunercial or· W'ork-in-progress), prograau:ning notes.; or
inst:i:u<:tions, activity listings ofelectronic mail receipts and/or transmittals, output resultiilg from the
use of any software progwn, in:cluding word processing documents, spreadsheets, databllse files,
·charts, graphs and outlines, electronic mail, operating systems, source code of ill types, p~hetal
•drivers, PDF files, batch files, ASCII files, and any and all miscellaneous files and/ot file fragnients,
·.regardless of the media on which they reside and regardless of whether said electronic. data consists
in an active file, deleted file or file fragment. Electronic data includes any and all items stored on
computer memories, hard disks, floppy disks, CD-ROMS, removable media such as ZIP 'disks, Jaz
",.cll.rtl:idges, Bernoulli. Boxes, and their equivalent, magnetic tapes of an types, microfiche, punch
.cards, punched tape, computer chips, including but not limited to EPROM, PROM, RAM and
. ;ROM, on or in any other vehicle for digital data storage and/or transmittal. The term. electronic also
includes the file, folder tabs and/or containers and labels appetided to or associated with, any
physical storage device associated with each original and/or copy.
11. The term "electronic format" means "electronic data" generated by a "computet."
12. "Identify" when used with respect to a document, item or thing means to provide
the following information relating to such documetl.t, item or thing:
A description of the nature and contents of the docurilent in such a nwmer that the
custodian of the document would be able to locate it in response to a sUbpoena. or request
for product; ,
The date the document was made or entered into and· the liame, adch:ess, telephone
l1umber, occupation, job title and employer of each person whose testimony could be used
to authenticate such document and lay the foundation for its introduction into evidence;
The identity of the person(s) to whom the document was sent, and who received each
and every copy of the document; and
The natne, address, telephone number, occupation, job title, and employer of the
present custodian theteof.
13. The term "Identify" when used in reference to any electronic data or electronic
media, means to state the software and/or operating system under which the data was created, title
PI..AIN1'IF~ THB CITY OF MERIDIAN FIRST SET OF INrBRROGA'l'ORIBS, REQUESTS FOR
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and autbOJ:. the type of data (1.e.• word processing doeu1i1ents, spreadsheet, database, application,
program, etc.), file fonnats such data can be converted into, all other necessary information to
identify and access such data, and its present or last known location OJ: custodian. If any such
elect:l:onic data was, or no longer is. in the possession. custody, or control, state what disposition was
made of it and the reason fOJ: such disposition.
14. The tertn IIIdentify" when used with respect to a person that is !lot a natuml person
means, to the e:lrte11t applicable, to provide the sa1De information required as though the entity were
a natural person and:
The nature of the entity; and
The identity of the person or persons who ate its partne:s, owners, or hold
controlling interests.
15. The term IIIdentifyll when used with respect to a fact or allegation means that you
provide a full and complete description of the fact or allegation, whether you adtnit that the ftet or
allegation is ttue, correct and complete, and if you do not so a.cIfi:1it, describe fully the reason or
reasons why you do not or cannot so admit that the fact or allegation is true~ cortect and complete.
16. "Identify" when used 'With respect to a natuml person means that you ptovide the
followin8 information with respect to the person:
The name;
The residence address and telephone numbet; and
The liame of etnployer or business with whom the person.was associated and the
person's title and position at the titne relevant to the identification.
17. "Including" means including, but not limited to the specific items identified aftet the
word "including."
18. 'lntta-company" shall mean any document by or between any officer, any present
.and fottilet employees, any person acting or purporting to act on Petra's behalf, agents,
representatives, personnel, attomeys, accountants, consultmts. experts, investigaton, independent
contractors, or contractOrs and any persons identified herein.
19. "Meridianll means The City ofMeridian, the Plaintiff.
20. The term "person" means a natw:1ll person, OJ: an entity, including but not limited to
partnerships, ~ted liability companies. corporations, or ttusts. The term "penon" includes any
individual or entity capable of holding a legal Qt beneficial interest in property.
21. "Petta" means Petra, Incorporated, the Defendant.
.22. . "Plaintiff" mearts The City of Metidian "MeridianIt.
23. "Produce" means to provide the originals or, if the originals are not available, true,
correct, complete and legible Bates numbered copies ofeach and every doeument identified by You.
24. ''Project'' shaD. mean Owner desire to abate and demolish the existing structutes on
the Sire and develop a new city hall facility thereon consisting of a four story structute with
pLAINTIFF THE CI'1"Y OF MERIDIAN FIRST SET OF INTSRROGATOlUES, REQUBsTS POR
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approximately 80.000 square feet of standard Class A office space and related improvement with
surlace parking.
25. The words "relate to" or "relating to" mean and include the fonowing tetmS: .regards,
describes, involves. cotnplU:es. correlates. mentions, COntlected to. refers to. pertains to, contradicts.
Ot compromises.
26. 'The tetm "relevant periodll or "relevatit period of time" means the period
COmmet1cing onJanuary 1, 2006. and continuing to the present.
27. ''You,II "yom.n "youts," shall mean Petra or any person acting or purporting to act
on Petra's behalf, including without limitation, all present and fonner employees. officetS, agents.
tepresentatives. personnel, attomeys. accountants, consultants. experts, investigators. independent
contractors. or other persons. .
28. "Constmction Management .Agreement," "the Agreement," "Agreement" shall mean
the specific written agreement between the City of Meridian and Petra Incotpotated for the New
MCddiart City Hall dated August 1, 2006. " ,
29. State the basis" [or a claim, allegations or denial means to provide the complete
factual s\l11U11atY of each of the e1elnents of the claim, allegation, Ol deniaL 'The sU1:ntnaIy should
,chronologically describe each ,and every fact, action. and occurrence that related to the parti.cular
c1a.i.m, allegation or denial. In describing each such fact, action, and dccurrence. (i) do so in
:accordance with the definitions of these teJ:ms set forth herein. (:Ii.) identify each individual, entity,
and organizatiooal unit claimed to be in\Tolved therein, and (m) in each inst2nce, identify the source
from which the information set ~orth i1J. yow: response with respect to that particular fact, action,
occu:trenee. document, individual, entity, and/or organizational unit, was obtained.
30. In the event you assert any form of objection or privilege as a ground for not
answering an Interrogatory or any part of an Interrogatory. set forth the legal grounds and facts
upon which the objection ot privilege is based. If the objection relates to oo1y plU:t of the
Interrogatory. the balance of the Interrogatory should be anSW'ered in full.
31. Defendants, pursuant to Rule 34 of the Idaho Rules of Civil Procedure, .request the
ptoduction for inspection and copying of the documents within the time provided by law. In lieu of
production, Plaintiffs may provide copies of such documents within the time provided by law.
PLAIN'1'IPF THE crtY OP MERIDIAN FIRST SET OF INTBRROGATORlES, ItEQUESTS FOa
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Identify each and every person mown to Petta who has
information regarding anything having to do with (a) the Claims made Meridian, (b) the Defenses
asserted by Petta, (c) the Cla.i1nsmade by Petta, and (d) the Defenses asserred by Meridian, whether
ota1, written or rec:orded; stating in complete detail as to each such person: (i) full name, home
address, business address and telephone number, and (ii) substance of the information ofwhich they
may have mowledge.
INi'ERROGATORYNO.2: Identify each and every person mown to Petta who has given
.11 statement, affidavit or declaration regarding anything having to do with (a) the Cla.ilns made by
Meridian, (b) the Defenses 9Jllierted by Petta, (c) the CIaitns made by Petta, and (d) the Defenses
asserted by Meridia:n, whether oral, written or recorded; stating in complete detail as to each such
.;petSon: (i) full name, home address, business address and telephone number; and (n) substance of
.the information ofwhich they may have ~owledge.
. :INrERROGA1'ORY NO.3: Identify each and every investigation and/or interview and/or
accounting with respect to (a) the Claims made by Meridian, (b) the Defenses asserted by Petta, (c)
the Claims made by Petra, and (d) the Defenses asserted by Meridian undertaken by You; identify
the teasons why each such investigation and/or interview and/or accounting was unde.rtaken;
identify the dates of each such investigation and/or intetView and/or accounting; identify the person
who was responsible for each investigation and/or intetview and/or accounting; identify the manner
in which each investigation and/or interview and/or accounting was pw:sued; identify the findings
of each investigation and/or interview and/or accounting; and identify each and every document,
. .
tape, transcript, memorandum, or correspondence relating to each such investigation and/or
interview and/or accounting, as well as the location of each document.
ltl.AINTlFP THE CI1'Y OF MERIDIAN PIRST SB'l' OF INTERROGAtORIBS, REQUEStS FOR
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I HEREBY CERTIFY that on this~ day ofJuly, 2009, a tt\1e and correct copy of the
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Thomas .G. Walker (lSB 1856) .
,1\iacKeDZle WhateoU'(lSB5509)
. . c~oiIuMruuY,LLP" "
•SOOParkBlvdot Suite 790
,:·P.·O. Box 9518 . " ,'.
Boise, Idaho 83707-9518 .
Direct PhoDe: . (208) 63~07
,CeO PhoDe: ' , "(208) 869-1508
Direct ll'aesimUe: (208) 639-5609
E-maU: twa1ker@eosholaw.com; mwbatcott@e08ho!aw.colD
AUomeys tor DefeDdaDt"Petra·Incorporated
...... - . . _..._.._._._..._ .._-_.'---_...__ ._..._._- ._ .._--_.-
IN THE DISTRICl' COURT OF THE FOURTH JUDICIAL DISTRIC'f,OF
THE STATE O,.IDABO~ IN AND FOR THE COUNTY OF ADA '
******.




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED RESPONSE
DATED AUGUST 21, 2009 TO THE CITY
OF MERIDIAN'S FIRST SET OF
INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS AND
REQUEST FOR ADMISSIONS TO
DEFENDANT PETRA INCORPORATED
Petra Incorporated ("Petra''), by and through its undersigne4 counsel. pursuant to Rul~
~3, 34 and 36 of the Idaho Rules of'Civil Procedure, respOnds to Plaintiffs, City of Meridian's
. .
- ...-........ (Meridian)First.Set-ofInterrogatories,RequestsforProduetion of Doouments·and·Requests for: .
Admissions, served on or about July 22, 2009 as follows:
PETRA INCORPORATED RESPONSE DATED AUGUST 21. 2009 TO THE CITY OF
MERIDIAN'S FIRST SET OF INTERROGATORIES. REQUESTS FOR PRODUCTION
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1. .Petra objects to each Interrogatory, Request for Production and Request for
. .
Admission to the extent that it Seeks to elicit -information' subject to and pro~ted b~ the
attorney-client privilege and the attorney work-product doctrine. Nothing contained in these
responses is intended to be or should be construed'as a waiver ofthe auomey-client privilege or
-'::':::""~-'-' -~'aUomeywork-product-proteCtion;-or"any'o1herapplicable-privirege;'proteeti:orrM-doctti11e:- -. -_.--_:.- .,-
2. Petra objects to each Interrogatory, Request for Production and Request for
Admission to the extent it seeks documents that contain confidenti8l information, or which
" would impinge on the constitutionally or statutorily protected right ofindividuals.
3. Petra objects to each Interrogatory, Request for Production and Request for
Admission to the .extent that it attempts to place a burden on Petra that exceeds the duties set
forth in the Idaho Rules ofCivil Procedure.
4. Petra objects to each Inten"ogatory, Request for Production and Request for
Admission to the extent the discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other sources, including but not limited to Plaintiff, that is more
convenient, less burdensome, or less expensive. Petra also objects to each IntelTogatory and
Request for Production of Documents .to the extent the burden or expense of the discovery
.,. __ -- .--.. -_, ..sought-outweighs its likely..benefit
5. These responses are made solely for the purpose of discovery in this action.
Nothing herein is intended to waive the following objections, which are expressly reserved: all
objections as to competency, relevancy, authenticity, propriety, materiality, and admissibility of
PBTRA INCORPORATED MSPONSB DATBD AUGUST 21, 2009 TOTHBCITY OF Page 2
MERIDIAN'S FIRST SET OF INTBRROGATORlBS, REQUESTS FOR PRODUcnON
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO DEFENDANT PETRA INCORPORATED
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the subject matter of the discovery requests; all objections.as to vagueness, ainbiguity, or undue
burden; all· objections on any ground as to the. use ofany information provided in response to
these discovery requests; all objections on any .ground to any request for further responses to
these Or other discovery requests; and any and all other objections and grounds that would or
could require or permit the exclusion of any document or statement there from evidence, all of
Subject to the foregoing objections andsuoh other objection as may be noted below,
".
Petra responds as follows: .
,The definitions previously provided in Petra's discovery requests and responses are
incorporated herein. In addition,. the subject Meridian City Hall project is referred to as the
"Project" and the City ofMeridian is referred to as the City, Meridian, and the Plaintiff.
INTERROGATORIES
JNrERROGATORY NO.1: Identify each and every. person known to Petta who has
infonnation regarding anything having to do with (a) the Claims made Meridian., (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full. name, home address, business address and telephone number; and (ii) substance of the
information ofwhich they may have knowledge.
RESPONSE:
1. Jerry Frank, Petta Incorporated, who may be contacted through Petra's counsel. Mr.
Frank is expected to testify consistent with the responses set forth herein.
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO TIm CITY OF Page 3
MERIDIAN'S FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS AND REQUEST FOR ADMISS~ONS TO DEFENDANT PETRA INCORPORATED
006966
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2. John Quappt Petra Incorpora~ ~o ',may be coirtacted through Petrats counsel.
Mr. Quapp is expected to testify consistentwith the responses set fortbherein..
3. EugeneBenne~ Petra Incorporatett who may be contacted through Petra's counsel.
Mr. Bennett is expected to testify consistentwith the resPonSes sei forth herein.
4. Arthur, Stevenst Petra Incorpo~ who may be contacted through Petra's counsel.
_.~_.. '_.---.:~_Stewns.' tcstimoDyJsnol~:known.toPetra._ . : .....:. .._. __ .... .. - ----.---.--.. -.. --
5. Thomas R. Co~ Petra Incorporated, who may be contacted through Petra's
counsel. Mr. Coughlin's testimony is not presently known to Petra.
6. Debbie Oorskit Petra Incorporatett who may be contacted through Petrats counsel.
Ms. Gorski's testimony is not presently known to Petra.
•'7. Monica Popet Petra Incorporated, who may be contacted through Petra's counsel.
Ms. Pope's testimony is not presently known to Petra.
8. Nick Ploetz, Petra Incorporated, who maybe contacted through Petra's counsel.
Mr. Ploetz's testimony is not presently known to Petra.
9. Barbara Crawford Petra Incorporated, who may be contacted through. Petrats
counsel. Ms. Crawford's testimony is not presently known to Petra.
10. Connie Creager- former,Petra employee; 1627 W Georgia Ave Nampa 83686.
Ms. Creager's testimony is not presently known to Petra.--- -.. _ - - ~-- - _- . '.. ,'.. . .. . . . ". .. .
11. Cleve Cushing - former Petra employee; 4681 WMoonlake Dr Meridian 83646
Ph. (208) 288-0366. Mr. Cushing's testimony is not presently known to Petra.
PETRA INCORPORATED RESPONSE DATED AUGUST 21,2009 TO mE CITY OF Page 4
MERIDIAN'S FIR.ST SET OF INTERROGATORIES, REQUESTS FOR PRODUcnON
OF DOCUMENTS AND REQUEST FOR ADMISSIONS TO'DEFENDANT PETRA INCORPORATED
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12. Pat Kershisnik - former Petra employee; address and telephone D\~mber '~own.
Mr. Kershisnik's testimony is not presently known: to Petra.
13. Pat Child - former Petra employee; 674 Tiffany Dr Meridian 83642'Ph. (208)
884-3127; Mr. Child's testimony is not presently known to Petra. .
14. Scott Trepagnier-former Petra employee; 1691 NW 11 th Ave Meridian 83646.
Drew Brown - Hill Construction, 760 E KingSt Ste 107, Meridian, ID 83642,
15. Wes Bettis - ESI, 12400 W. Overland Road, Boise, ID 83709 Ph: 208-362-3040;
14602 River Rd Caldwell 83607. Mr. Bettis's testimony is not presently known to Petra. '
16. Jon Anderson - ESI, 12400 W. Overland Road, Boise, ID 83709 Ph: 208-362-
3040; 14475 Elmspring Boise 83713 Ph. (208) 939-4626. Mr. Anderson's testimony is not
presently known to Petra.
17. Jack Vaughn - Northcon, Inc, 4662 Henry Street, Suite A, Boise, ID 83709
Ph: 208-344-4000; 3355 N Five Mile #231 Boise 83713 Ph. (208) 585-2147. Mr; Vaughn's
testimony is not presently known to Petra.
18. Adam Johnson - ESI, 12400 W. Overland Road, Boise, ID 83709 Ph.: 208-362-
3040; 4384 S Corbari Ave Boise 83709 Ph. (208) 919-4891. Mr. Johnson's testimOl)y is not
presently known to Petra.
19.
(208) 898-9910; 7986 W Grubstake Ave Boise 83709, (559) 381-0993. Mr. Brown's testimony
is not presently knownto Petra.
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO 1HB CITY OF Page 5
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006968
 
           
         
            
          , 
       th    
             
               
            
             
    
  b            
              
       
            
            l)Y   
    
    .         
             
      
             
l         
          
,',
20. Steve Simmons - LCA; 1221. Shoreline Ln. Boiset ID 83702; Ph: 208-345-6677..
Mr. Simnionts testimony is not presently known to·Petra.
21. Steve Christiansen-LCA; 1221 Shoreline L~ Boise, 10 83702; Ph: 208-345-
6677. Mr. Christiansen's testimony is not presently known to Petni. '
22. Brent Pitts - LCA; 1221 Shoreline Ln, Boiset 1083702; Ph: 208-345-6677. Mr.
_ _, __._~ts-testimony is.:D01.presentlykoown.to.Petra.... ....._ ,'. ._.
23. Russ Moorhead -'teA; 1221 Shoreline Lnt Boiset ID 83702; Ph: 208·345-6677.
Mr. Moorhead's testimony is not presently known to Petra.
,24. Tammy de Weerd - COM, 33 E Broadway St. Meridian, ID 83642; Ph: 208-888-
4433. Mayor de Weerd's testimony is not presently known to Petra.
'25. Keith Bird - COM Council, 33 E Broadway St, Meridian, ID 83642; Ph.: 208-
888-4433. Mr. Bird's testimony is not presently known to Petra.
26. Keith Watts - Meridian Council, 33 E Broadway St, Meridian, 10 83642; Ph.:
208-888-4433. Mr. Wattts testimony is not presently known to Petra.
27. Will Berg - former Meridian employee. Neither Mr. Berg's location nor his
testimony is presently mown to Petra.
28. Ted Baird - COMt 33 E Broadway St, Meridian, ID 83642; Ph.: 208-888-4433.
Mr. Baird's testimony is not presently known to Petra.
29. Bill Nary - COM. 33 E Broadway St, Meridian, ID 83642; Ph.: 208-888-4433.
Mr. Nary's testimony is not presently known to Petra.
PETRA INCORPORATED RESPONSE DATED AUGUST 21.2009 TO THE CITY OF Page 6
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30. Brad,Watson - former COM ~ployee. Neither Mr. Watson's testimony nor his
location is presently known to Petra.
, ,
. 31. Charlie Roundtree - COM Council, 33 E Broadway St, Meridian, ID 83642; Ph.:
208-888-4433. Mr. Rondtree's testimony is not presentlyknown to Petra.
32. David'Zaremba- COM Council, 33 E BroadWay St, Meridian, ID 83642; Ph.:
_· 20Y.88-M33.-.Mr._Zaremba~s~ony-isnotpIeSeJlt1Y_-known1n&tra. . ,---- _
33. Brad Hoaglun - COM Council, 33 E Broadway St, Meridian, ID 83642; Ph: 208-
888-4433. Mr. Hoaglun's testimony is not presently known to Petra.
.34. Joseph Borton, Esq. - fonner Meridian Council, Rose Law Group, 6223 North
Discovery Way, Ste. 200, Boise, Idaho 83713. Mr. Anderson's testimony is not presently known
to Petra.
35-. Kathy Wanner - Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888-
4433. Ms. Wanner's testimony is not presentlymown to Petra.
36. Stacy Kilchenmann - Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-
888-4433. Ms. Kilchenmann's testimony is not presentlyknown to Petra.
37. - Ed Ankerman- former Meridian employee. Neither Mr..Ankerman '8 testimony
nor his location is presently mown to Petra.
38. Tom Jackson-Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888-
. . . . .. .. ..
4433. Mr. Jackson's testimony is not presently known to Petra.
39. Tom Barry -Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888-
4433. Mr. Bmy's testimony is not presently lmown to Petra.
PETRA INCORPORATED RESPONSE DATED AUGUST 2i, 2009 TO THE cm OF Page 7
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40. . :·Elioy Huff-Meridian, 33 E Broadway St, Meridian, ID 83642; Ph: 208-888- .
4433. Mr. Huff's testim:ony is notpiesently known 't()Petra.
41·. Frank~, Givens Pursley LLP, 601·West Bannock Street, Boise, ID 83702,
(208) 388-1200 - Mr. Lee's testimony is not preSently known to Petra.
INTERROGATORY NO.2: Identify each and every person known to Petra who has
__________given.a statement,- affidavit or declaration regarding anything having.to_ dowith-<aJtheClaims
made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the
Defenses asserted by Meridian, whether oral, written or recorded; stating in complete detail as to
each suclt person: (i) .full name, home address, business address and telephone nwnber; and (ii)
substance ofthe infonnation ofwhich they may have knowledge.
RESPONSE: None. This response will be supplemented as required by the Idaho Rules
ofCivil Procedure and orders ofthe Court.
INTERROGATORY NO. ~: Identify .each and every investigation and/or
interview and/or accounting with respect to (a) the Claims made by Meridian, (b) the Defenses
asserted by.Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian
undertaken by YoU; identify the reasons why each such investigation and/or interview and/or
accounting was undertaken; identify the dates ofeach such investigation and/or interview and/or
......._._....._.~u.ntin,~ .i~~tify the person .who.~ resp<>nsible for each investig~on. 8DcII()f. interview
and/or a6c0l.mting; identify the manner in' which each investigation and/or interview and/or
accounting was pursued; identify the findings of each investigation and/or interview and/or
accounting; and identify each and every docwn.ent, tape, transcript, memorandum, or
PETRA INCORPORATED RESPONSE DATED AUGUST 21",.2009 TO THE CITY OF Page 8
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 21st day ofAugust, 2009 a true and correct copy of the
within and foregoing docmnent was served upon: . .
Kim 1. Trout, Esq. .
Trout Jones Gledhill Fuhrman, P.A.
225 ~orth 9th ~~Sl,lj~~L3~Q .. _.
P.O. Box 1097
Boise, Idaho 83701
. 1:81 U.S. Mailo . Hand Delivery
__.-D_._.Qy~-8btC9.~~L .... . .._..__... ...o Facsimile:
o
PETRA INCORPORATED RESPONSE DATED AUGUST 21, 2009 TO TIlE CITY OF Page 77
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006972
 
   
                  
         
      [8    
     
____ ---=2=2S=--=~orth  1 3~Q ___   
    
 ~_.J~Y~-8b ~L  ___  ___________     _____  
   
   
  
 
     .        
        
        1   
ORt .rN .I . .Il\. ,: .. S,I, :i\l OCT Q5 ZOO8
Thomas G. Walker (lSB 1856)
MacKeDzle Whateott (lSB 5509)
Cosuo HUMPHREY, LLP
800 P.rk Blvd., Suite 790
P. O. Box 9518
Bolte, Idaho 83707-9518
Direct PhoDe: (208) 639-5607
CeU PhoDe: (208) 869-1508
Direct FaestmDe: (208) 639-5609 .
E-mail: twalker@eosholaw.com;mwhatcolt@eosholaw.com
Attorneys for DtfendaDt, Petra IDcorporated
IN THE DISTRICf COURT OF TIll: FOURTH JUDICIAL DISfRlCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV DC 0907257
PETRA INCORPORATED'S CLERICAL
AMENDMENTS AND SUPPLEMENTAL
RESPONSE DATED OcrOBER 2,2009 TO
THE CITY OF MERIDIAN'S FIRST
INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANT PETRA INCORPORATED
Petra Incorporated ("Petra"), by and through its lUldersigned coWlSel, pursuant to Rule 34
ofthe Idaho Rules of Civil Procedure, amends and supplements its response to Plaintiffs City of
Meridian's (Meridian) First Requests for Production of Documents, served on or about July 22,
2009 as follows:
PETRA INCORPORATED'S CLERICAL AMENDMENTS AND SUPPLEMENTAL RESPONSE Page 1
DATED OCTOBER 2, 2009 TO TIm CfIY OF MERIDIAN'S.FIRST INTERROGATORJES ANDRjil~~~~- ...
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT PETRA INCORPORATED EXHIBIT
498is6
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Petra incorporates by reference herein as if f\l1ly set out its General Objections contained
in its response dated August 21, 2009.
INTERROGATORY NO.1: Identify each and every person lmown to Petra who has
information regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full name, home address, business address and telephone number; and (ii) substance of the
information ofwhich they may have knowledge.
SUPPLEMENTAL RESPONSE:
42. Jerry Dillon - Former Petra e~'ployee, address and telephone number unknown.
43. Mike Wisdom - Engineering Inc., 2222 Broadway, Boise, ID 83706, Ph: 208-
343-3663;
44. Jan Welch - Stapley Engineering, 8702 W. Hackamore Drive, Boise, ID 83709;
Ph: 208-375-8240;
45. Geoff Johnson - Eidam & .Associates; 815 Park Blvd., Suite 230, Boise, ID
83712; Ph: 208-345-7127;
46. Warren Stewart - fanner Elk Mountain Engineering principal, Address unknown.
CLERICAL AMENDMENT TO RESPONSE DATED AUGUST 21, 2009, Item No. 34.
Should correctly state: "Mr. Borton's testimony is not presently known to Petra.
PETRA INCORPORATED'S CLERICAL AMENDMENTS AND SUPPLEMENTAL RESPONSE . Page 2
DATED OCTOBER 2,2009 TO THE CITY OF MERIDIAN'S FIRST INTERROGATORIES AND REQUEST
. FOR PRODUCTION OFDO~ TO.DEFENDANT PETRA INCORPORATED
498156
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CLERICAL AMENDMENT TO RESPONSE DATED AUGUST 21,2009, Item No. 37:
Should read: Ed Ankenman.
INTERROGATORY NO.4: Identify each and every written and oral agreement by
and between Petra and Meridian entered into dwing the relevant period of time with respect to,
(a) the Claims made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by
Petra, and (d) the Defenses asserted by Meridian.
AMENDED RESPONSE TO ITEM NO.4:
4. Construction Management Agreement for the City Hall East Park Lot. Scope of
work based on Petra proposal dated October 6, 2008.
INTERROGATORY NO. 11: Identify each and every lawsuit in which Petra has been
a party since January 1, 1999.
SUPPLEMENTAL RESPONSE: In addition to the cases previously identified in
response to Interrogatory No. 11 served August 21. 2009' and Supplemental Response dated
, +
September 30, 2009, Petra has identified the following case numbers with regard to the
following:
Precision Interiors v. Petra Iilcorporated
BHM·& Assoc v. Petra Incorporated IV et al.
Petra Incorporated v. Boise AssOciates - Ada County Case No. CV OC 9800867D;
Silver Creek Computer Co v. Petra Incorporated '-Ada County Case No. 9900246D;
Petra Incorporated v. Hruza - Canyon County Case No. 99-04005
Advanced Heating & Cooling v Petra Incorporated - Ada County Case No. 9907049D
Petra Incorporated v. Advanced Stucco & Painting - Ada County Case No.0005217D
Bellomy Inc v. Petra Incorporated - Ada County Case No.0~001418
PETRA INCORPoRATED'S CLERICAL AMENDMENTS AND SUPPLEMENTAL RESPONSE Page 3
DATED OCTOBER 2,2009 TO THE CITY OF MERIDIAN'S FIRST. INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO DEFENDANT PETRA !NCORPORATED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2nd day of October. 2009 a true and correct copy ofthe
within and foregoing document was served upon:
Kim J. Trout, Esq.
Trout Jones Gledhill Fuhrman, P.A.








PETRA INCORPORATED'S CLaRICAL AMENDMENTS AND SUPPLEMENTAL RESPONSE Page 14
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MacKeDzie \Vhatcott (lSB 5509)
COSHo'~,LLP
800 Park Blvd., Suite 790
P. O. Bol 9518
Boise, Idaho 83707·9518
Direct Phone: (108) 639·5607
Cell Pbone: . (208) 869·1508
Direet Facsimile: (108) 639-5609
E-mail: twalker@eosholaw.com;Dlwhateott@eosholaw.com
Attorneys for Defendant, Petra Incorporated
IN TIlE DISTRIcr COURT OF THE FOURTH JUDICIALDISTRIctOF
THE STATE OFIDABO, INAND FOR THE COUNTY OF ADA
******




PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV DC 0907257
PETRA INCORPORATED'S
SUPPLEMENTAL RESPONSE DATED
OCfOBER 29, 2010 TO THE CITY OF
MERIDIAN'S FIRST INTERROGATORIES
AND REQUESTS FOR PRODUCfION OF
DOCUMENTS
Petra Incorporated ("Pe1ra''), by and through its undersigned counsel, pursuant to Rules
33 and 34 of the Idaho Rules of Civil Procedure, supplements its response to Plaintiff City of
Meridian's (Meridian).First Set of Interrogatories and Requests for, Production of Documents,
'served ~n or about July 22, 2009 as follows:
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSE DATED OCTOBER.29, 2010 Page 1
TO 1HE CITY OF MERIDIAN'S FIRST INTERROGATORIES AND REQUESTFORPRODUCfIO.N7.li~OiilF~!!!~~ __
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INTERROGATORY NO.1: Identify each and every person known to Petra who has
information regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by P~ and (d) the ~efenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full name, home address, business address and telephone number; and (ii) substance of the
information ofwhich they may have knowledge.
SUPPLEMENTAL RESPONSE: The following persons are added to Petra's
response:
47. Jack K. Lemley, Lemley International, 604 North 16th Street, Boise, Idaho 83702;
48. ' Richard Bauer, Lemley International, 604 North 16th Street, Boise, Idaho 83702;
"49. Keith Pinkerto~ Hooper Cornell, PLLC, 250 Bobwhite Co~ Suite 300, Boise,
Idaho 83706;
50. Dennis Reinstein, Hooper Cornen, PLLC, 250 Bobwhite Court, Suite 300, Boise,
Idaho 83706;
51. Darren ~leman, Alpha Masonry;
52. Tim McGourty, TMC Masonry Contractors;
53. Mike Miller, M.R. Miller;
54. Tom zabala or other representative ofZOA Architects;
55. Glenn Hickey, Custom Precast;
56. Rob Drinkard, Western Roofing Contractors;
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSB DAlBO OCTOBER 29~ 2010 Page 2
TO'I'H2 CITY OF MERIDIAN'S'FIRST INTBRROOATORIBS AND REQUEST FOR PRODUCTIQN OF
DOCUMENTS TO DEFENDANT PETRA INCORPORATED
632964
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57. JeffBrewer, Western Roofing Contractors;
58. Ted Davis, Western Roofing Contractors;
59. Jay Goodsen, Tri State Electric;
60. Randy Frisbee, Hobson Fabricating, Inc.
61. Ted Frisbee, Sr., Hobson Fabricating, Inc.
62. T~ Frisbee. Jr.~ Hobson Fabricating, Inc.
63. Pat Clover (Hobson Fabricating, Inc.)
64. Dell Hatch, Hatchmueller Landscape Architects;
65.· ·Chuck Hum, Heery International;
66. Troy Kunas, HeeryInternational;
67. Lenny Buss, Buss Mechanical;
68 John Buss, Buss Mechanical
69. One or more representatives ofYamas (HVAC equipment);
70. One or more representatives ofVersico (regarding roofing materials);
71. S~eldon Morgan, Custom Glass;
12. Randy Pierce,.American Wall Covering;
73. Stewart Jensen, D&A Door;
74. Dave Cram, MTI
Mr. Lemley and Mr. Bauer are expected to testify consistent with their affidavit and
deposition testimony given in this matter.
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSE DATED OCTOBER 29,2010 Page 3
TO THE CITY OF MERIDIAN'S FIRST INTERROGATORIES AND REQUEST FOR PRODUCTION OF
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632964 .
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Mr. Pinkerton and Mr. Reinstein are expected to tes1i1.Y consistent with their deposition
testimony to be given in this matter.
Contractors are expected to testify regarding their work on the project and offer rebuttal
testimony as necessary.
Petra also reserves the right to call any person dentified by the Plaintiffeither in Petra's case-
in-ehiefor on rebuttal.
INTERROGATORY NO.2: Identify each and every person known to Petra who has
given a statement, affidavit or declaration regarding anything having to do with (a) the Claims
made by Meridian, (b) the Defenses asserted by Petra, (c) the Claims made by petra, and (d) the
Defenses asserted by Meridian, whether oral, written or recorded; stating in complete detail as to
each such person: (i) full name, home address, business address and telephone nwnber; and (ii)
substance ofthe information ofwhich they may have knowledge.
RESPONSE; See Petra's Supplemental Response to Interrogatory No.1. Petra may also
offer testimony by Jerald Frank, Eugene Bennett, Thomas Coughlin and John Quapp consistent
with the affidavits filed in this matter and with regard to Frank, Bennett and Coughlin, consistent
with their respective deposition testimony.
INTERROGATORY NO.3: Identify each and every investigation and/or interview
and/or accounting with respect to (a) the Claims made by Meridian, (b) the Defenses asserted by
Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by Meridian undertaken by
You; identify the reasons why each such investigation and/or interview and/or accounting was
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSE DATED OCTOBER 29,2010 Page 4
TO THE em OF MERIDIAN'S FIRST INTB:RROOATORIES AND "REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT PRnA INCORPORATED
~~4 "
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I HEREBY CERTIFY That on the 2fJh day of October. 2009 a true,and correct copy of
the within and foregoing document was served upon:
KimJ. Trout, Esq.
Trout Jones Gledhill Fuhrman.PA. ,




~ Hand Deliveryo Overnight Couriero Facsimile: '
. DE-mail:
O:WALKBR ~
PETRAJNCORPORATED'S SUPPLEMENTAL RESPONSE DATED ocrOBER 29,2010 Page 11
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB #5113
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.









J. DAVIO NAVARRO CI
By E. HOLM ' er
DEPUTY ES
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION IN LIMINE TO
EXCLUDE TESTIMONY OF LATE
DISCLOSED WITNESSES AND/OR IN
THE ALTERNATIVE MOTION TO
VACATE TRIAL
The Plaintiff/Counterdefendant, City of Meridian, ("City"), submits the following
memorandum in support of its Motion in Limine to Exclude Testimony of Late Disclosed
Witnesses and/or In the Alternative A Motion to Vacate Trial.
INTRODUCTION
On July 22, 2009, the City of Meridian served "Plaintiff's First Set of Interrogatories,
Requests for Production of Documents and Requests for Admissions to Defendant Petra
Incorporated" upon the Defendant. The instructions contained within this original discovery
request unequivocally state: "These Requests are continuing in nature and require supplementation
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE TO EXCLUDE TESTIMONY
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pursuant to Idaho Rule of Civil Procedure Rule 26(e), anytime before trial, and in no event later than
45 days before trial." 45 days prior to trial was October 17, 2010.
On August 21, 2009, Petra served "Petra Incorporated Response Dated August 21,2009 to
the City of Meridian's First Set of Interrogatories, Requests for Production of Documents and
request for Admissions to Defendant Petra Incorporated" upon Plaintiff. In its response to
interrogatory number 1, which requested Petra to "identify each and every person known to Petra
who has information regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i) full
name, home address, business address and telephone number; and (ii) substance of the information
of which they may have knowledge," Defendant listed 41 names which were primarily either City
employees or Petra employees (present or former).
On October 2, 2009, Petra served "Petra Incorporated's Clerical Amendments and
Supplemental Response Dated October 2, 2009 to the City of Meridian's First Interrogatories and
Request for Production of Documents to Defendant Petra Incorporated" upon Plaintiff. Petra
supplemented Interrogatory No. 1 with an additional 5 names.
On October 29, 2010, Petra served "Petra Incorporated's Supplemental Response Dated
October 29, 2010 to the City of Meridian's First Interrogatories and Requests for Production of
Documents to Defendant Petra Incorporated." In this supplemental response, Petra lists an
additional 28 names, many of which are either Prime Contractors or Suppliers who worked on or
supplied material for the City of Meridian City Hall project. Additionally, Petra also indicates in it's
response that the contractors are expected to testify regarding their work on the project and offer
rebuttal testimony as necessary.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE TO EXCLUDE TESTIMONY
OF LATE DISCLOSED WITNESSES AND/OR IN THE ALTERNATIVE MOTION TO VACATE TRIAL-
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When a party tardily discloses the identity of a witness, the district court should consider the
importance of the testimony, the time necessary for the other party to prepare, and the possibility of
a continuance. McKim v. Horner, 143 Idaho 568, 571, 149 P.3d 843,846 (Idaho 2006) (citing Viehweg
v. Thompson, 103 Idaho 265, 271,647 P.2d 311, 317 (App. 1982)).
This matter concerns a construction project that spanned two and a half years. During the
construction which Petra oversaw there were approximately forty prime-contracts for various
components of the construction. Thus, Petra was well aware of all the contractors who worked on
this project. A substantial amount of discovery has already been conducted by the City in order to
properly prepare this matter for trial and to defend itself against Defendant's Counterclaims. After
all this effort and expense on the City's behalf, and with trial less than one (1) month away, Petra has
"sandbagged" the City with the disclosure of these additional 28 witnesses which it previously knew
about and should have previously disclosed. This late disclosure will require the City to conduct
numerous depositions in order to properly prepare this matter for trial and to defend itself against
Defendant's Counterclaims. Those depositions will necessarily have to be reviewed by the City's
experts in order to provide rebuttal testimony. Due to this fact, the City is requesting that Court
impose the sanction of excluding these witnesses or in the alternative grant the City a continuance in
order to depose these late disclosed witnesses.
CONCLUSION
For the reasons stated, the City respectfully requests that this Court grant its Motion in
Limine, or in the alternative, grant its Motion to Vacate Trial.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE TO EXCLUDE TESTIMONY




                
                 
                
           
               
           
                
                 
              
                    
               
               
                
             
                 
                 
       
 
               
           
           
           
 
, ... , --
DATED this lih- day of November, 2010.






I HEREBY CERTIFY that on this~ day of November, 2010, a true and correct copy
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KIMJ. TROUT, ISB #2468
DANIEL LORAS GLYNN, ISB#5113
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J. DAVID NAVAf;PO, Cit'
By E. HOL\'Jr==
DEPI.lTY
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE CITY OF MERIDIAN, an Idaho
Municipal Corporation,
Plaintiff,
Case No. CV OC 09-7257
MOTION TO SHORTEN TIME FOR
v. HEARING
PETRA, INCORPORATED, an Idaho
Corporation,
Defendant.
COMES NOW Plaintiff, the City of Meridian ("City"), by and through its attorney of
record, Kim J. Trout of the law firm of TROUT. JO NES. GLEDH ILL. FUHRMAN.
GOURLEY, P.A., and hereby moves this Court, pursuant to Rule 6(b) of the Idaho Rules of Civil
Procedure, for an order shortening the time for notice of hearing on Plaintiffs Motion in Limine
and/or in the Alternative Motion to Vacate Trial.
DATED this 12th day of November, 2010.
TROUT. JONES. GLEDHILL. FUHRMAN. GOURLEY, P.A.
MOTION TO SHORTEN TIME FOR HEARING - 1
006986
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I HEREBY CERTIFY that on this rc1 day of November, 2010, a true and correct copy
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Thomas G. Walker (ISB No. 1856)
Erika K. Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;eklein@cosholaw.com;
mwhatcott@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantlCounterciaimant, Petra Incorporated
~~AM •••~~_ =-...
NOV J 5 'nfO
J. DAVID NAVARRO, Clerk
Bye. HOLMES
DfPUTV
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
******




PETRA, INCORPORATED, an Idaho
Corporation,
Defendant/Counterclaimant
Case No. CV OC 09-7257
MEMORANDUM IN SUPPORT OF
PETRA'S OPPOSITION TO CITY'S
MOTION TO DISMISS DEFENDANT'S
CLAIM FOR LOST PROFITS AND/OR
BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT
The above-named Defendant/Counterclaimant, Petra Incorporated ("Petra"), by and
through its attorney of record, Thomas G. Walker, of the law firm Cosho Humphrey, LLP
submits this memorandum in opposition to the City's Motion to Dismiss Petra's claims for lost
profits and earnings pursuant to the Idaho Tort Claims Act.
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION PURSUANT
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1. Introduction
The City's attempt to gain a dismissal of Petra's damage claim for lost profits rests on a
mischaracterization of the factual record and should be denied. The City has been on notice
since May of 2009 that Petra seeks consequential damages of "lost past and future earnings and
benefits" flowing from Meridian's breach of contract and breach of the covenant of good faith
and fair dealing. Petra identified these damages in its original counterclaim and in its amended
counterclaim.1 Each of these counterclaims was filed within 180 days of the accrual of Petra's
claim on February 24,2009. Each of the counterclaims met the notice requirements of the Idaho
Tort Claims Act ("ITCA") and Idaho Code § 50-219. A claimant is not required to submit a full-
fledged expert report setting out every detail of its claim within 180 days of the accrual of the
claim. Furthermore, Petra is not alleging a separate claim for business devastation. Petra seeks
consequential damages flowing from the City's breach of contract and breach of the covenant of
good faith and fair dealing, which include lost past and future earnings and benefits.
2. Law and Argument
As the Court knows, after more than 16 months of litigation, the City claims it was not
given sufficient notice of Petra's counterclaim. The Court has already ruled that Petra's claim
arose on February 24, 2009, and that counsel for Petra's March 16, 2009 letter served as
sufficient notice under the Act. After the City sued, Petra counterclaimed on May 6, 2009 for its
remaining construction manager's fee and for "lost past and future earning and benefits" caused
I See Affidavit ofThomas G. Walker dated Nov. 15,2010 at ~~ 8, 9.
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION PURSUANT
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by the City's breach of contract and breach of the covenant of good faith and fair dealing. Petra
then amended its counterclaim on August 21, 2009. Each of these pleadings was filed within
180 days of February 24, 2009. The counterclaim and the amended counterclaim put the City on
notice that Petra was seeking consequential damages flowing from the City's breach of contract.
Contrary to the City's allegation, Petra then supplemented its discovery responses with regard to
its lost profits and earnings by the October 29,2010 deadline.2
The City's argument mischaracterizes the record. The City states: "... Petra has known
about this lost profits and/or business devastation claim since April 16, 2009. Accordingly, Petra
was required to provide the City with proper notice of Petra's claim no later than October 19,
2009 .... Petra, however, did not allege its claim for lost profits and/or business devastation
until producing the expert report on October 22,2010 ....,,3 This is factually inaccurate. Petra
filed its counterclaim, original and amended, within 180 days of accrual of the claim. Each
counterclaim alleged consequential damages for lost earnings and benefits.
The City appears to argue that Petra is asserting a stand-alone claim for business
devastation. This is not true, as the pleadings indicate. Likewise, there is no logic to the
argument that Petra is required to commission an expert report on its damages within the 180-
day timeframe. The City greatly overstates the type of notice the ITCA requires. The 180-day
notice requirement of the ITCA contemplates notice; the ITCA does not require that a litigant
2 Id at ~~ 3-6.
3 See Memorandum in Support ofPlaintiff's Motion to Dismiss Defendant's Claim for Lost Profits and/or Business
Devastation pursuant to the Idaho Tort Claims Act, pp. 4-5.
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT Page 3
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with a municipality have its entire case ready for trial within 180 days of the accrual of its claim.
See Smith v. City of Preston, 99 Idaho 618, 621, 586 P.2d 1062, 1065 (1978) (holding letter
sufficient notice that did not specify a damage amount, which had yet to be determined, and
where the City was not misled to its injury).
The primary purpose of the notice requirement of the ITCA is to "put the governmental
entity on notice that a claim against it is being prosecuted and thus apprise it of the need to
preserve evidence and perhaps prepare a defense." Blass v. County of Twin Falls, 132 Idaho
451,452-53, 974 P.2d 503, 504-05 (1999) (quoting Smith, 99 Idaho at 621, 586 P.2d at 1065)).
It is clear this purpose has been fulfilled in this case. Petra's correspondence, its counterclaims,
and the circumstances that exist here where a governmental entity is the plaintiff, all demonstrate
the purpose of the notice requirement has been satisfied.
Furthermore, there is no published Idaho decision holding that the notice requirements of
the Idaho Tort Claims Act are not satisfied by a counterclaim. Petra has briefed this issue in
response to the City's first Motion to Dismiss under the ITCA, which the Court denied.4 Petra
will not repeat its briefing here.
Lastly, the City's argument that it lacked notice of Petra's claim for lost profits is not
only a technical argument that ignores reality, it ignores governing law. The ITCA states: "A
claim filed under the provisions of this section shall not be held invalid or insufficient by reason
of an inaccuracy in stating the time, place, nature or cause of the claim, or otherwise, unless it is
4 See Petra's Memorandum in Opposition to Meridian's Motion to Dismiss (Idaho Tort Claims Act) filed with the
Court on September 9,2010.
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT Page 4
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show that the governmental entity was in fact misled to its injury thereby." I.C. § 6-907
(emphasis added); see Cox v. City ofSandpoint, 140 Idaho 127, 132, 90 P.3d, 352, 357 (citing
Smith, 99 Idaho at 621,586 P.2d at 1065». The Supreme Court has stated its policy is to "take a
liberal approach to interpreting the notice requirement of the Idaho Tort Claims Act." Farber v.
State, 102 Idaho 398, 630 P.2d 685, 689 (1981). The City has not presented any evidence it was
"misled to its injury." The City does not attempt to make this argument in its brief.
3. Conclusion
The City's Motion to Dismiss lacks merit and should be denied. Petra's original and
amended counterclaim each sought relief in the form of consequential damages arising from lost
profits and earnings. Petra filed each counterclaim within 180 days of accrual of its claim. The
City has been on notice for over a year of Petra's claims and the nature of its damages.
DATED: November 15,2010
MEMORANDUM IN SUPPORT OF PETRA'S OPPOSITION TO CITY'S MOTION TO DISMISS
DEFENDANT'S CLAIM FOR LOST PROFITS AND/OR BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT Page 5
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day ofNovember, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.
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Thomas G. Walker (ISB No. 1856)
Erika Klein (ISB No. 5509)
Mackenzie Whatcott (ISB No. 6774)
Matthew B. Schelstrate (ISB No. 8276)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com;
eklein@cosholaw.com; mschelstrate@cosholaw.com
Attorneys for DefendantiCounterclaimant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA INCORPORATED, an Idaho
corporation,
DefendantiCounterclaimant.
STATE OF IDAHO )
) ss.
County of Ada )
Case No. CV OC 0907257
AFFIDAVIT OF THOMAS G. WALKER
DATED NOVEMBER 15,2010 IN
SUPPORT OF OPPOSITION TO CITY'S
MOTION TO DISMISS DEFENDANT'S
CLAIMS FOR LOST PROFITS AND/OR
BUSINESS DEVASTATION PURSUANT
TO THE IDAHO TORT CLAIMS ACT
I, THOMAS G. WALKER, being first duly sworn upon oath, depose and state:





      
     
     
      
   
     
    
   
    
    
    
  
  
     
          
           
      
  
 
     
 
 
    
 
     
    
     
    
     
   
      
 
    
  
    
             
           
 
  
1. I am one of the attorneys of record for the DefendantiCounterclaimant, Petra
Incorporated ("Petra"), in the above-entitled action and I make this affidavit based on my own
personal knowledge of the facts set forth herein.
2. I submit this affidavit in support of Petra's Opposition to the City's Motion to
Dismiss Defendant's Claim for Lost Profits and or Business Devastation Pursuant to the Idaho
Tort Claims Act.
3. This discovery cutoff in this matter was September 29, 2010, making all
responses and supplemental responses due no later than October 29,2010.
4. On October 29, 2010, Defendant Petra Incorporated served its Supplemental
Response dated October 29, 2010 to the City of Meridian's First Interrogatories and Requests
for Production of Documents.
5. Attached as Exhibit A is a true, correct and complete copy of Petra
Incorporated's Supplemental Response dated October 29,2010.
6. A Notice of Service of Supplemental Discovery Response was filed with the
Court on October 29,2010. Attached as Exhibit B is a true, correct and complete copy of the
Notice of Service with Court filing stamp.
7. The facts recited in Plaintiffs most recent Motion to Dismiss do not accurately
recite the facts.
8. In Petra's Counterclaim dated May 6,2009, paragraph 98 states as follows:




             
               
        
               
              
   
             
          
           
              
    
              
      
             
                 
       
              
   
            
         I O  
  
  
98. Damages suffered by Petra include compensatory damages, plus
interest at the statutory rate of 12% as provided in Idaho Code §28-22-104(l),
plus such additional amounts as are proved in these proceedings to put
Petra in the same position it would have occupied had Meridian not
breached. Such damages consist of, inter alia: (i) $512,427 the
remaining amount owed by Meridian; (ii) lost past and future earnings and
benefits Petra would have realized had Meridian not breached; (iii) lost
business and investment opportunities, and (iv) other interest and finance
charges.
9. On August 21,2009, Petra Incorporated filed its Answer and First Amended
Counterclaim. In its First Amended Counterclaim at paragraph 99 Petra again alleges its
damages claim as follows:
99. Damages suffered by Petra include compensatory damages, plus
interest at the statutory rate of 12% as provided in Idaho Code §28-22-104(l),
plus such additional amounts as are proved in these proceedings to put Petra
in the same position it would have occupied had Meridian not breached.
Such damages consist of, inter alia: (i) $512,427 - the remaining amount
owed by Meridian under Change Order #2; (ii) $155,992.81 - the remaining
amount owed by Meridian under the basic Agreement; (iii) lost past and
future earnings and benefits Petra would have realized had Meridian not
breached; (iv) lost business and investme opportunities, and (v) other
interest and finance charges.




         
             
            
            
          
            
           
          
 
            
             
    
         
             
             
            
           
           
            
           
          
    




I HEREBY CERTIFY that on the 15th day of November, 2010, a true and correct copy of
the within and foregoing document was served upon:
Kim J. Trout, Esq.
Daniel Loras Glynn
Trout Jones Gledhill Fuhrman, P.A.














   
                 
        
    
   
     
      
   
   












Thomas G. Walker (lSB 1856)
MacKenzie Whatcott (ISB 5509)
COSHO HUMPHREY, LLP
800 Park Blvd., Suite 790
P. O. Box 9518
Boise, Idaho 83707-9518
Direct Phone: (208) 639-5607
Cell Phone: (208) 869-1508
Direct Facsimile: (208) 639-5609
E-mail: twalker@cosholaw.com;mwhatcott@cosholaw.com
Attorneys for Defendant, Petra Incorporated
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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PETRA INCORPORATED, an Idaho
corporation,
Defendant.
Case No. CV OC 0907257
PETRA INCORPORATED'S
SUPPLEMENTAL RESPONSE DATED
OCTOBER 29,2010 TO THE CITY OF
MERIDIAN'S FIRST INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF
DOCUMENTS
Petra Incorporated ("Petra"), by and through its undersigned counsel, pursuant to Rules
33 and 34 of the Idaho Rules of Civil Procedure, supplements its response to Plaintiff City of
Meridian's (Meridian) First Set of Interrogatories and Requests for Production of Documents,
served on or about July 22, 2009 as follows:
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSE DATED OCTOBER 29, 2010 Page 1
TO TIIE CITY OF MERIDIAN'S FIRST INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT PETRA INCORPORATED
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INTERROGATORY NO.1: Identify each and every person known to Petra who has
infonnation regarding anything having to do with (a) the Claims made Meridian, (b) the
Defenses asserted by Petra, (c) the Claims made by Petra, and (d) the Defenses asserted by
Meridian, whether oral, written or recorded; stating in complete detail as to each such person: (i)
full name, home address, business address and telephone number; and (ii) substance of the
infonnation of which they may have knowledge.














Jack K. Lemley, Lemley International, 604 North 16th Street, Boise, Idaho 83702;
Richard Bauer, Lemley International, 604 North 16th Street, Boise, Idaho 83702;
Keith Pinkerton, Hooper Cornell, PLLC, 250 Bobwhite Court, Suite 300, Boise,
Dennis Reinstein, Hooper Cornell, PLLC, 250 Bobwhite Court, Suite 300, Boise,
Darrell Coleman, Alpha Masonry;
Tim McGourty, TMC Masonry Contractors;
Mike Miller, M.R. Miller;
Tom Zabala or other representative ofZGA Architects;
Glenn Hickey, Custom Precast;
Rob Drinkard, Western Roofing Contractors;
PETRA INCORPORAlED'S SUPPLEMENTAL RESPONSE DAlED OCTOBER 29,2010 Page 2
TO 1HE CITY OF MERIDIAN'S FIRST INlERROGATORIES AND REQUEST FOR PRODUCTION OF
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57. Jeff Brewer, Western Roofing Contractors;
58. Ted Davis, Western Roofing Contractors;
59. Jay Goodsen, Tri State Electric;
60. Randy Frisbee, Hobson Fabricating, Inc.
61. Ted Frisbee, Sr., Hobson Fabricating, Inc.
62. Ted Frisbee, Jr., Hobson Fabricating, Inc.
63. Pat Clover (Hobson Fabricating, Inc.)
64. Dell Hatch, Hatchmueller Landscape Architects;
65. Chuck Hum, Heery International;
66. Troy Kunas, Heery International;
67. Lenny Buss, Buss Mechanical;
68 John Buss, Buss Mechanical
69. One or more representatives ofYamas (HVAC equipment);
70. One or more representatives ofVersico (regarding roofing materials);
71. Sheldon Morgan, Custom Glass;
72. Randy Pierce, American Wall Covering;
73. Stewart Jensen, D&A Door;
74. Dave Cram, MTI
Mr. Lemley and Mr. Bauer are expected to testify consistent with their affidavit and
deposition testimony given in this matter.
PETRA INCORPORATED'S SUPPLEMENTAL RESPONSE DATED OCTOBER 29,2010 Page 3
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